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PBEFACE  TO  VOLUME  XLV. 


Three  cases  in  this  volume  are  classical :  Lechmere 
Charlton^  case,  p.  68,  on  contempt  of  Court  (a  subject 
rather  prominent  of  late);  Hitchcock  v.  Coker^  p.  522,  on 
agreements  in  restraint  of  trade;  and  Pickard  v.  SearSj 
p.  538,  on  estoppel.  In  Hitchcock  v.  Coker^  Sir  William 
FoUett's  argument  contains  an  ingenious  attempt  (p.  529) 
to  explain  the  dyer's  case  in  the  Year  Book  of  Henry  V. 
— which  would  now  be  regarded  as  a  case  of  quite  ordinary 
and  harmless  limited  restraint — by  suggesting  want  of  con- 
sideration as  the  real  objection.  Bat  there  is  nothing  of 
the  kind  in  the  book,  and,  moreover,  the  doctrine  of  con- 
sideration was  still  unformed.  The  truth  is  that  the  law 
has  completely  altered  its  point  of  view  on  this  subject: 
exceptions  introduced  at  first  with  much  hesitation  have 
practically  become  the  rule. 

Tasker  v.  Small^  p.  211,  is  still  a  profitable  corrective 
to  the  wild  notions  of  equity  jurisdiction  and  procedure 
which  occur  in  many  old  text-books  and  some  old  decisions, 
and  of  which  the  traces  are  perhaps  not  yet  wholly  removed 
from  books  that  may  come  into  students'  hands. 

Millington  v.  Fox^  p.  271,  is  an  interesting  early  example 
of  the  questions  which  we  are  beginning  to  collect  under 
the  new  rubric  of  Unfair  Competition.  In  these  cases  there 
has  been  some  doubt  whether  the  plaintiff's  right  should 
he  put  on  the  groimd  of  a  kind  of  property  in  his  trade 
mark  or  name,  or  on  the  ground  of  fraud  in  the  defendant, 
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or  conduct  equivalent,  after  notice,  to  fraud.  Apart  from 
specific  rights  created  by  statute,  the  latter  view  seems  the 
sounder,  and  the  better  supported  by  recent  authority, 
though  in  Millington  v.  Fox  the  conception  of  a  quasi- 
proprietary  right  is  more  prominent. 

Powell  V.  Rees^  p.  747,  introduces  the  subject — since 
much  more  fully  discussed,  and  perhaps  not  yet  finally 
settled — of  the  remedies  available  for  a  landowner  whose 
minerals  a  stranger  has  taken  by  trespass. 

The  copyright  of  Smith's  Leading  Cases  came  before 
the  Court  in  Saunders  and  Benning  v.  Smith  and  Maxwell^ 
p.  367. 

Church  v.  Imperial  Gas  Light  and  Coke  Co.^  p.  038,  was 
an  important  and  beneficent  decision  on  the  inherent  powers 
of  a  trading  corporation  to  do  the  necessary  business  of  its 
trade  without  the  formality  of  the  corporate  seal. 

Rex  V.  Davie^  p.  494,  bears  witness  to  the  local  pronun- 
ciation of  "  Crediton,  otherwise  Kyrton,  in  the  county  of 
Devon."     As  the  rhyme  has  it : 

*'  Kirton  was  a  market  town 
When  Exeter  was  vuzzy  down." 

The  case  may  be  welcome  to  men  of  Devon  for  that  reason, 
though  not  otherwise  of  any  great  interest. 

F.  P. 


,^STV 


JUDGES 

OF  THB 

HIGU    COURT   OF   CHANCERY. 

1887—1838. 

(7  Will.  IV.— 1  &  2  Vict.) 


Lord  Cottenham,  1836—1841 

Lord  Lanodale,  1886 — 1851 

Sir  Lancbi:x>t  Shadwbll,  1827 — 1850 


Lord  Chancellor. 

.     Master  of  the  Rolls. 

Vice-Chancellor. 


COURT  OF   KING'S  BENCH. 

Chief  Justice. 


Lord  Dbnmam,  1882—1850     . 
Sir  Joseph  LrrrLBDALB,  1824 — 1841 
Sir  John  Pattbbon,  1880—1852     . 
Sir  John  Williams,  1884—1846 
Sib  John  T.  Colbridgb,  1885—1858 


Judges. 


/v  OF  THE  y\ 

( NEWYO  R  K ) 


viu 


LIST  OF  JUDGES. 


COURT  OF  COMMON  PLEAS. 


Sir  N.  C.  Tindal,  1829—1846      .        .     ,     ChUJ  Justice. 

Sib  Jambs  Alan  Park,  1816—1888    . 

Sir  Stephen  Gabeleb,  1824—1887 

Sir  John  Vauohan,  1884 — 1839         .         .  ^  Judges. 

Sir  John  B.  Bosanqubt,  1830—1842    . 

Sir  Thomas  Coltman,  1837—1849     . 


COURT  OF  EXCHEQUER. 


Lord  Abinger,  1884 — 1844  . 
Sir  William  Bolland,  .1829—1889 
Sir  John  Gurney,  1832—1845      . 
Sir  E.  H.  Alderson,  1834—1857 
Sir  James  Parke,  1884—1856 


ChieJ  Baron. 


>■  Barons. 


Sir  John  Campbell,  1836 — 1841       .         .      Attomey-Oetieral. 
Sib  Robert  M.  Rolfe,  1834, 1885—1839  .     SoUcitor-General. 


TABLE    OF   CASES 

BBPSINTBD    FBOM 

2  &  3  MYLNE  &   CRAIG;  6  &  7  ADOLPHUS  &   ELLIS; 
2  &  3  NEVILE  &  PERRY. 


,  PAOB 

Adams  v.  Fisher,  3  My.  &  Or.  526 ;  7  L.  J.  (N.  S.)  Ch.  289 ;  2  Jur.  508  328 
Alston  V.  Atlay,  7  A.  &  E.  289;  2  N.  &  P.  492;  W.  W.  &  D.  662; 

7  L.  J.  (N.  S.)  Ex.  392 731 

Anonymous.    See  S.  C.  nom,  Jackson  v,  Hankey.  * 

Archer  v.  Marsh,  6  A.  &  E.  959;  2  N.  &  P.  562;  W.  W.  &  D.  641 ; 

6  L.  J.  (N.  S.)  K  B.  244 655 

Arkwrightv.  Cantrell,  7  A.  &  E.  565;  2  N.  &  P.  582;  W.  W.  &  D. 

686;  2  Jut.  11;  7L.  J.  (N.  S.)Q.  B.63 762 

Att.-Gen.  v.  Aspinall,  1  Keen,  513 ;  2  My.  &  Cr.  613 ;  7  L.  J.  (N.  S.) 

Ch.  51 ;  1  Jut.  812 142 

AU,-Gen.  v.  East  Bet/ard  {Corporatwn  of),  3  My.  &  Or.  484  .         .         .     314 

Att.-Gen.  v.  Forbes,  2  My.  &  Cr.  123 15 

Att.'Oetu  V.  Norvnch  {Mayor  of),  2  My.  &  Cr.  406;  1  Jur.  398  .  .110 
Att.-G«n.  V.  Smythies,  2  My.  &  Cr.  135  ;  6  L.  J.  (N.  S.)  Ch.  35 ;  affirming 

1  Keen,  289 ;  5  L.  J.  (N.  S.)  Ch.  247 24 

Baoon  v.  Clark,  3  My.  &  Cr.  294 261 

Barber  v.  Barber,  3  My.  &  Cr.  688 ;  8  L.  J.  (N.  S.)  Ch.  36 ;  2  Jur.  1029  349 

Beck  (Doe  d,)  v.  Heakin,  6  A.  &  E.  495 ;  2  N.  &  P.  660  .  .  .  546 
Behrens  v.  Sieveking,  2  My.  &  Cr.  602;  S.  C.  nom,  Sieveking  v, 

Behiens,  1  Jur.  329 135 

Berkley  v.  Watling,  7  A.  &  E.  29 ;  2  N.  &  P.  178 ;  6  L.  J.  (N.  S.)  K.  B. 

195 660 

Bemal  v.  Bemal,  3  My.  &  Cr.  559 ;  C.  P.  Coop.  55 ;  7  L.  J.  (N.  S.) 

Ch.  115;  2  Jur.  273 .        .         .330 

Beverley  v.  Lincoln  Oas  Light  and  Coke  Co.,  6  A.  &  E.  829 ;.  2  N.  &  P. 

283  ;  W.  W.  &  D.  519 ;  7  L.  J.  (N.  S.)  Q.  B.  113  ....  626 
Bickham  v.  Cruttwell,  3  My.  &  Cr.  763;  7  L.  J.  (N.  S.)  Ch.  198; 

2  Jur.  342 380 

Booth  V.  Leyceater,  3  My.  &  Cr.  459 314 

Bowes  V.  Femie,  3  My.  &  Cr.  632 333 

Boys  V.  Morgan,  3  My.  &  Cr.  661 ;  7  L.  J.  (N.  8.)  Ch.  247  ;  2  Jur.  608  337 

Note. — ^Where  the  reference  is  to  a  mere  note  of  a  case  reproduced  else- 
where in  the  Beyised  Beports,  or  omitted  for  special  reasons^  the  names  of 
the  parties  are  printed  in  italigs. 


X  TABLE  OP  CASES.  (r.r. 

PAGE 

Bramwell  v.  Halcomb,  3  My.  &  Cr.  737 378 

Brazil  (Emperor  of)  v.  Robinson,  6  A.  &  £.   801 ;  1  N.  ft  P.  817 ; 

W.  W.  &  D.  278 ;  5  Dowl.  P.  C.  522  ;  6  L.  J.  (N.  S.)  K.  B.  168  .  613 
Breodalbane  (Marqness  of)  v.  Ghandos  (Marquess  of),  2  My.  &  Cr.  711 ; 

7  L.  J.  (N.  S.)  Ch.  28 172 

Brickell  v.  Hulse,  7  A.  &  E.  454  ;   2  N.  &  P.  426;  7  L.  J.  (N.  S.)  a  B. 

18 750 

Brown  V.  Thornton,  6  A.  &  E.  185 ;  1  N.  &  P.  339 ;  W.  W.  &  D.  11 ; 

6  L.  J.  (N.  8.)  K.  B.  82 459 

Burdett  v.  Withers,  7  A.  &  E.  136 ;  2  N.  &  P.  922  ;  W.  W.  &  D.  444 ; 

1  Jur.  514 ;  6  L.  J.  (N.  S.)  K.  B.  219 692 

Cadooak  (Doe  rf.)  v.  Ewart,  7  A.  &  E.  636 ;  3  N.  &  P.  197 ;  7  L.  J. 

(N.  S.)  Q.  B.  177 789 

Campbell  v,  Mackay,  2  My.  &  Cr.  31 1 

Chambers  r.  Taylor,  2  My.  &  Cr.  376  ;  6  L.  J.  (N.  S.)  Ch.  193      .        .       94 

Charlton's  Case.     See  Lechmere  Charlton's  case. 

Church  V,  The  Imperial  Qas  Light  and  Coke  Co.,  6  A.  &  E.  846; 

3N.  &P.  35;  1  W.  &H.  137;  7L.  J.  (N.  S.)Q.  B.  118  .  .  638 
Clay  «.  Stephenson,  7  A.  &  E.  185 ;  2  N.  &  P.  189  ;   W.  W.  &  D.  537 ; 

1  Jur.  448 ;  6  L.  J.  (N.  S.)  K.  B.  211 708 

Clough  r.  Bond,  3  My.  &  Cr.  490 ;  8  L.  J.  (N.  S.)  Ch.  51 ;  2  Jur.  958  .     314 
Cookson  V.  Hancock,  I  Keen,  817 ;  5  L.  J.  (N.  S.)   Ch.  245  ;    aflfd. 

2My.  &Cr.  606;  6L.J.  (N.  S.)Ch.  56     .        .        .        .        .     .     136 

Daniel  (Doe  d.)  v,  Coulthred,  7  A.  &  E.  235 ;    2  N.  &  P.  165 ;  7  L.  J. 

(N.  S.)  Q.  B.  52 714 

Desborough  v.  Eawlins,  3  My.  &  Cr.  515 ;  7  L.  J.  (N.  S.)  Ch.  171 ; 

2  Jur.  125 320 

Doe  d.  Beck  r.  Heakin,  6  A.  &  E.  495;  2  N.  &  P.  660  .        .         .     546 
rf.  Cadogan  v.  Ewart,  7  A.  &  E.  636;  3  N.  &  P.  197;  7  L.  J. 

(N.  S.)  Q.  B.  177 789 

d.  Daniel  r.  Coulthred,  7  A.  &  E.  235 ;  2  N.  &  P.  165 ;  7  L.  J. 

(N.  S.)Q.  B.  52 ,        .     .     714 

d.  Gratrex  v.  Homfray,  6  A.  &  E.  206 ;   1  N.  &  P.  401 ;  6  L.  J. 

(N.  S.)  K.  B.  132 466 

d.  Hickman  v.  Haslewood,  6  A.  &  E.  167 ;  1  N.  &  P.  352 ;  W.  W. 

&  D.  116;  6  L.  J.  (N.  S.)  K.  B.  96;  1  Jur.  1138       .         .     .     445 
d.  Pratt  V.  Pratt,  6  A.  &  E.  180 ;    1  N.  &  P.  366 ;  6  L.  J.  (N.  S.) 

K.  B.  101 455 

d.  Beed  v.  Harris,  6  A.  &  E.  209  ;    1  N.  &  P.  405  ;  6  L.  J.  (N.  S.) 

KB.  84 469 

Downing  College  case.  2  My.  &  Cr.  642 154 

Dryden  v.  Frost,  3  My.  &  Cr.  670 ;  8  L.  J.  (N.  S.)  Ch.  235  ;  2  Jur.  1030    344 

Eckstein  v.  Reynolds,  7  A.  &  E.  80;   2  N.  &  P.  256 ;   6  L.  J.  (N.  S.) 

K.  B.  198 676 

Egremont  (Earl  of)  v.  Saul,  6  A.  &  E.  924 ;    6  L.  J.  (N.  S.)  K.  B.  205  .  647 

Ellicombe  v,  Gompertz,  3  My.  &  Cr.  127 234 

Emmerson  v.  Saltmarshe,  7  A.  &  E.  266 ;  2  N.  &  P.  446 ;  6  L.  J.  (N.  S.) 

K.  B.  239        .        ,        , 721 


yoL.  XLv.l                   TABLE  OP  CASES.  xi 

PAGE 

Evans  v,  Taylor,  7  A.  &  E.  617 ;  3  N.  &  P.  174 ;  7  L.  J.  (N.  S.)  Q.  B. 

173 775 

Ewing  r.  Oabaldieton,  2  My.  &  Cr.  53 ;  6  L.  J.  (N.  S.)  Ch.  161 ;  1  Jur. 

50 9 

Exeter  (Marquess  of)  v.  Exeter  (Marchioness  of),  3  My.  &  Cr.  321 ; 

7  L.  J.  (N.  S.)  Ch.  240 ;  2  Jur.  535 267 

Floweb  r.  Marten,  2  My.  &  Cr.  459 ;   1  Jur.  233          ....  114 

Prank  i\  Frank,  3  My.  &  Cr.  171 248 

Glaholm  v.  Eowntree,  6  A.  &  E.  710;  2  N.  &  P.  557 ;  7  L.  J.  (N.  S.) 

Q.  B.  23 599 

Gratrex  (Doe  d.)  v.  Homfray,  6  A.  &  E.  206;  1  N.  &  P.  401  ;  6  L.  J. 

(N.  S.)K.  B.  132 466 

Greenhalgh  r.  Manchester  and  Birmingham  Railway  Co.,  3  My.  &  Cr. 

784;  8  L.  J.  (N.  S.)  Ch.  75;  2  Jur.  1035;  3  Jur.  693;  1  Bail. 

Cas.  68 393 

Haywabd  v.  Phillips,  6  A.  &  E.  119;  1  N.  &  P.  288;  W.  W.  &  D.  1 ; 

1  Jur.  102;  6L.  J.  (N.  S.)K  B.  110 421 

Heslop  V.  Metcalfe,  3  My.  &  Cr.  183 ;  7  L.  J.  (N.  S.)  Ch.  49 ;  1  Jur.  816  248 
ffickman  (Doe  //.)  v.  Haslewood,  6  A.  &  E.  167;    1  N.  &  P.  352; 

W.  W.  &  D.  116 ;  1  Jur.  1 138 ;  6  L.  J.  (N.  S.)  K.  B.  96                 .  445 
Hitchcock  r.  Coker,  6  A.  &  E.  438 ;  1  N.  &  P.  796 ;  2  H.  &  W.  464 ; 

6  L.  J.  (N.  S.)  Ex.  266 522 

r.  Way,  6  A.  &  E.  943;   2  N.  &  P.  72 ;   W.  W.  &  D.  491 ; 

6  L.  J.  (N.  S.)  K.  B.  215 653 

Horlock  r.  Smith.  2  My.  &  Cr.  495 ;  6  L.  J.  (N.  S.)  Ch.  236 ;  1  Jur.  302  125 

Howell  t%  Howell,  2  My.  &  Cr.  478  ;  1  Jur.  492 124 

Jackson  v,  Hankey  (also  Anonymous),  Jacob,  264 7 

Jombart  v,  Woollett,  2  My.  &  Cr.  389;  6  L.  J.  (N.  S.)  Ch.  211     .        .  101 
Jones  r.  Littledale,  6  A.  &  E.  486 ;  1  N.  &  P.  677 ;  6  L.  J.  (N,  S.) 

K.  B.  169 542 

Knatchbull  V,  Feamhead,  3  My.  &  Cr.  122;  1  Jur.  687     .        .        .  230 

Lkchmbre  Charlton's  case,  2  My.  &  Cr.  316 68 

Lloyd  V,  Lloyd,  2  My.  &  Cr.  192 ;    5  L.  J.  (N.  S.)  Ch.  191  j    6  L.  J. 

(N.  S.)  Ch.  135 ;  1  Jur.  69 25 

LiH-ke  V.  Cdman,  2  My.  &  Cr.  635 154 

Ludlow  Charities,  Re,  2  My.  &  Cr.  316 08 

MvLCOLM  V.  O'Callaghan,  3  My.  &  Cr.  52  ;  1  Jur.  838     .        .         .     .  210 

March  v,  Russell,  3  My.  &  Cr.*31 ;  6  L.  J.  (N.  S.)  Ch.  303 ;  1  Jur.  588  196 

Mason  v.  Bogg,  2  My.  &  Cr.  443;  1  Jur.  330 Ill 

Mayall  r.  Mitford,  6  A.  &  E.  670 ;  1  N.  &  P.  732  ;  W.  W.  &  D.  310    .  588 
Mechelen  r.  Wallace,  7  A.  &  E.  49 ;  2  N.  &  P.  224 ;  6  L.  J.  (N.  S.) 

KB.  217 669 

r. ,  7  A.  &  E.  54,  w. ;  6  N.  &  M.  316    .         .         .     673,  n. 

Milligan  v,  Mitchell,  3  My.  &  Cr.  72 ;  7  L.  J.  (N.  S.)  Ch.  37 ;  1  Jur.  888  217 

MiUington  v.  Fox,  3  My.  &  Cr.  338 271 

Minter  v.  Mower,  6  A.  &  E.  735 ;  1  N.  &  P.  595;  W.  W.  &  D.  262 ;  6 

L.  J.  (N.  S.)  K.  B.  183 605 


xii                            TABLE  OP  CASES.  [b.b. 

PAGE 

Mirehouse  v.  Scaife,  2  My.  &  Or.  696 ;  7  L.  J.  (N.  S.)  Ch.  22 ;  1  Jur.  134  164 

Moore  v.  Frowd,  3  My.  &  Or.  45  ;  6  L.  J.  (N.  8.)  Ch.  372  ;  1  Jur.  653  .  205 

Motley  r.  Downman,  3  My.  &  Or.  1 ;  6  L.  J.  (N.  8.)  Ch.  308  .        .     .  195 

Nkate  v.  Marlborough  (Duke  of),  3  My.  &  Or.  407  ;  2  Jur.  76     .        .304 

Newman,  i2<?,  2  My.  &  Or.  112 11 

Norwich  Charities,  ^,  2  My.  &  Or.  275 52 

Oddib  v.  Woodford,  3  My.  &  Or.  584  ;  7  L.  J.  (N.  S.)  Ch.  117          .     .  331 

Oxford  Charities,  Re,  3  My.  &  Or.  239 ;  1  Jur.  620       ...        .  259 

PABTiNGTONt;.  Woodcock,  6  A.  &E.  690;  IH.  &W.  262  .  .  .  592 
Pearson  v.  Graham,  6  A.  &  E.  899;  2  N.  &  P.  636;  7  L.  J.  (N.  8.) 

Q.  B.  247 644 

Phillipo  v.  Munnings,  2  My.  &  Cr.  309 63 

Pickard  v.  Sears,  6  A.  &  E.  469  ;  2  N.  &  P.  488 538 

Powell  1'.  Rees.  7  A.  &  E.  426;  2  N.  &  P.  571 ;  W.  W.  &  D.  680;  8 

L.  J.  (N.  S.)  Q.  B.  47 747 

Powys  V.  Mansfield,  6  Sim.  528 ;  3  My.  &  Cr.  359 ;  7  L.  J.  (N.  8.) 

Ch.  9;  1  Jur.  861 277 

Pratt  (Doe  d.)  v.  Pratt,  6  A.  &  E.  180 ;  1  N.  &  P.  366 ;  6  L.  J.  (N.  8.) 

K.  B.  101 455 

'  Price  V.  Carver,  3  My.  &  Cr.  157 244 

Prince  v.  Samo,  7  a/&  E.  627 ;   3  N.  &  P.  139 ;    W.  W.  &  D.  132 ;   7 

L.  J.  (N.  8.)  Q.  B.  123;  2  Jur.  323 783 

Pugh  v.  Griffith,  7  A.  &  E.  827 ;  3  N.  &  P.  187 ;  7  L.  J.  (N.  S.)  Q.  B. 

169 833 

Ebed  v.  Cowmeadow,  6  A.  &  E.  661 ;  7  0.  &  P.  821                   .        .     .  580 

(Doe  d.)  V,  Harris,  6  A.  &  E.  209 ;  1  N.  &  P.  405 ;  6  L.  J.  (N.  8.) 

KB.  84 469 

V,  Norris,  2  My.  &  Cr.  361 ;  6  L.  J.  (N.  8.)  Ch.  197  ;  1  Jui-.  233  88 

Reg.  V,  BHss,  7  A.  &  E.  550;  2  N.  &  P.  464;  W.  W.  &  D.  624;  7  L.J. 

(N.  8.)Q.  B.  4 757 

v.  Guest,  7  A.  &  E.  951 ;  2  N.  &  P.  663 ;  W.  W.  &  D.  651 ;  7  L.  J. 

(N.  S.)  M.  C.  38 842 

r.  St.  Pancras  (Directors  of  the  Poor),  7  A.  &  E.  750     .        .         .  824 

V.  Watts,  7  A.  &  E.  461 ;  2  N.  &  P.  367;  7  L.  J.  (N.  8.)  M.  C.  72  753 

V,  Wye  (Inhabitants  of),  7  A.  &  E.  761 ;  3  N.  &  P.  6 ;  7  L.  J. 

(N.  8.)  M.  C.  18     .        .        : 829 

Rex  t\  Barker,  6  A.  &  E.  388 ;  1  N.  &  P.  503;  W.  W.  &  D.  162     .     .  502 

V.  Birmingham  (Rector  &  Churchwardens),  7  A.  &  E.  254 ;  1  Jur.  754  717 

V,  Birmingham  Gas  Light  Co.,  6  A.  &  E.  634;  1  N.  &  P.  691 ; 

6  L.  J.  (N.  8.)  M.  C.  92 572 

V.  Bridgewater  (Corporation  of),  6  A.  &  E.  339;  1  N,  &  P.  466; 

6  L.  J.  (N.  8.)  M.  C.  78 476 

V,  Cousins,  7  A.  &  E.  285  ;  2  N.  &  P.  164  ;  6  Dowl.  P.  0.  3  .         .  729 

V.  Davie,  6  A.  &  E.  374 494 

1^  Mashiter,  6  A.  &  E.  153;  1  N,  &  P.  314;  W.  W.  &  D.  173; 

6  L.  J.  (N.  8.)  K.  B.  121 433 

V.  Nottingham  Old  Waterworks  Co.,  6  A.  &  E.  356;  1  N.  &  P. 

480;  W.  W.  &  D.  166 ;  6  L.  J.  (N.  8.)  K.  B.  89        .         .     .  ^S4 


VOL.  XLv.]  TABLE  OP  CASES.  xiii 


PAGE 


Bex  V.  Oxford  (Corporation  of),  6  A.  &  E.  349 ;  1  N.  &  P.  474 ;  6  L.  J. 

(N.  S.)  K.  B.  103 .     481 

o.  Parry,  6  A.  &  E.  810 614 

V.  Payn.  6  A.  &  E.  392;  1  N.  &  P.  524;  W.  W.  &  D.  142;  6 

L.  J.  (N.  S.)M.  C.  62;  IJur.  54 505 

V.  Scarisbrick  (Inhabitants  of),  6  A.  &  E.  509 ;  1  N.  &  P.  582 ; 

W.  W.  &  D.  246;  6  L.  J.  (N.  S.)  M.  C.  103         .         .         .     ,     554 
r.  Staffordshire  (Justices  of),  6  A.  &  E.  84 ;    1  N.  &  P.  260 ; 

6  L.  J.  (N.  S.)  M.  C.  65 412 

y.  Starkey.  7  A.  &  E.  95;  2  N.  &  P.    169;  W.  W.  &  D.  502; 

6  L.  J.  (N.  S.)  K.  B.  202 678 

V.  Tindall.  6  A.  &  E.  143 ;  1  N.  &  P.  719 ;  6  L.  J.  (N.  S  )  M.  C.  97    426 

Bichards  v.  Pry,  7  A.  &  E.  698;  3  N.  &  P.  67 ;  W.  W.  &  D.  116; 

7L.  J.  (N.  S.)Q.B.  68;  2  Jut.  641 816 

Salmok  v.  Bandall,  3  My.  &  Cr.  439 306 

Saunders  v.  Smith.  3  My.  &  Or.  711 ;  7  L.  J.  (N.  S.)  Ch.  227 ;  2  Jur. 

491 367 

Sawyer  ▼.  Birchmore^  2  My.  &  Cr.  611 142 

Shaw  V.  Robberds,  6  A.  &  E.  75 ;  1  N.  &  P.  279;  W.  W.  &  D.  94 ; 

6  L.  J.  (N.  S.)  K.  B.  106 ;  1  Jur.  6 407 

Sieveking  r.  Behrens.     See  Behrens  v.  Sieveking. 

Simpson  r.  Howden  (Lord),  3  My.  &  Cr.  97 ;  6  L.  J.  (N.  S.)  Ch.  315 ; 

1  Jur.  703 225 

SkeehB  v.  Shearly,  3  My.  &  Cr.  112;  7  L.  J.  (N.  S.)  Ch.  3;  1  Jui-.  888     230 

Southby  V.  Hutt,  2  My.  &  Cr.  207 26 

Sowell  V.  Champion,  6  A.  &  E.  407  ;  2  N.  &  P.  627  ;  W.  W.  &  D.  667; 

7  L.  J.  (N.  8.)  K.  B.  197 514 

Stanley  r.  Chester  and  Birkenhead  Bailway  Co.,  3  My.  &  Cr.  773; 

1  Bail.  Cas.  58 386 

Stannard  v.  Forbes,  6  A.  &  E.  572 ;  1  N.  &  P.  633 ;  W.  W.  &  D.  321 ; 

6  L.  J.  (N.  S.)  K.  B.  185 564 

Stuhba  ▼.  Sorrow,  3  My.  &  Cr.  507  ;  7  L.  J.  (N,  S,)  Ch.  95;  2  Jur.  150  320 

Tasker  v.  Small,  3  My.  &  Cr.  63 ;  6  Sim.  625 ;  5  L.  J.  (N.  S.)  Ch.  321  21 1 
Taylerson  v.  Peters,  7  A.  &  E.  110 ;  2  N.  &  P.  622 ;  W.  W.  &  D.  644 ; 

1  Jur.  497 689 

Taylor  v.  Devey,  7  A.  &  E.  409;  2  N.  &  P.  469;  W.  W.  tfe  D.  646; 

7  L.  J.  (N.  S.)  M.  C.  11  ;  1  Jur.  892 741 

Terry  v.  Parker.  6  A.  &  E.  502  ;  1  N.  &  P.  752;  W.  W,  &  D.  303; 

6  L.  J.  (N.  S.)  K.  B.  249 549 

Thomas  v.  Jenkins,  6  A.  &  E.  525 ;  1  N.  &  P.  587;  W.  W.  &  D.  265; 

6  L.  J.  (N.  S.)  K.  B.  163;  1  Jur.  261 560 

Thornton  r.  Bright,  2  My.  &  Cr.  230 ;  6  L.  J.  (N.  S.)  Ch.  121  .  .36 
Tyscn  v.  Smith,  6  A.  &  E.  745 ;  1  N.  &  P.  784 ;  6  L.  J.  (N.  S.)  K.  B.  189    613 

Urch  V,  Walker,  3  My.  &  Cr.  702;  7  L.  J.  (N.  S.)  Ch.  292  ;  2  Jur.  487     360 

Wabbe  r.  Calvert,  7  A.  &  E.  143 ;  2  N.  &  P.  126;  W.  W.  &  D.  528; 

6  L.  J.  (N.  S.)  K.  B.  219 ;  1  Jur.  450 694 

Waters  «•.  Taylor.  2  My.  &  Cr.  526  ;  6  L.  J.  (N.  S.)  Ch.  245  :  1  Jur.  \\1o     129 


xiv  TABLE   OF  CASES.  [r.r. 


Watts  V.  Fraser.  7  A.  &  E.  223;  2  N.  &  P.  157 ;  W.  W.  &  D.  451 ; 

6  L.  J.  (N.  S.)  K.  B.  226;  1  Jur.  671  ;  7  C.  &  P.  369;  1  Moo.  & 

Bob.  449 711 

Weaver,  i?e,  2  My.  &  Or.  441 110 

Wedge  V,  Fitzhardinge  Berkeley,  6  A.  &  K  663;  1  N.  &  P.  665 ; 

W.  W.&D.  271 583 

Williams  v.  Byrne,  7  A.  &  E.  177 ;  2  N.  &  P.  139 ;  W.  W.  &  D.  535 ; 

6  L.  J.  (N.  S.)  K.  B.  239 ;  1  Jur.  578 703 

Wilson  V.  Bates,  3  My.  &  Cr.  197  ;  7  L.  J.  (N.  S.)  Ch.  131.  .  .  .  264 
Wood  V.  Cox,  2  My.  &  Cr.  684;  6  L.  J.  (N.  S.)  Ch.  366;  1  Jur.  720; 

reversing  1  Keen,  317  :  5  L.  J.  (N.  S.)  Ch.  361  .  .  .  .  156 
Wriyht  v.  Doe  d.  Tatham,  7  A.  &  E.  313 ;  2  N.  &  P.  305 ;  7  L.  J. 

(N.  S.)  Ex.  340 740 


NOTE. 

The  first  and  last  pages  of  the  original  report,  according  to  the 
paging  by  which  the  original  reports  are  usually  cited,  are  noted  at 
the  head  of  each  case,  and  references  to  the  same  panging  a/re 
continued  in  the  margin  of  the  text. 
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CAMPBELL  V.  MACKAY.  i836. 

yoc.  10, 11. 

(2  My.  &  Cr.  31^38.)  ^^^^ 

The  Court  will  not  make  an  order,  permitting  its  infant  wai-ds  to  be        Jan.  16. 

removed  out  of  the  jurisdiction,  with  a  view  to  their  residing  permanently  

abroad,  except  in  a  case  of  imperative  necessity ;  as,  where  it  is  clearly  ^^^ 

proved  that  a  constant  residence  in  a  warmer  climate  is  absolutely  essential  -^  q        * 

to  their  health. 

Such  an  order,  if  made,  ought  to  comprise  a  scheme  for  the  education 
of  the  infants,  as  well  as  a  provision  for  informing  the  Court  from  time 
to  time  of  their  progress  and  condition,  and  an  undei*taking  to  bring 
them  within  the  jurisdiction  when  required. 

Thib  was  an  appeal  by  the  defendants,  the  executors  of  the  late 
Sir  James  Campbell,  against  an  order  of  the  Vice-Chancellob^ 
by  which  the  plaintiff,  Lady  Dorothea  Louisa  Campbell,  vfho  was 
jointly  named  with  them  as  an  executor  of  Sir  James's  will,  and 
as  one  of  the  guardians  of  the  infant  plaintiffs,  was  permitted  to 
remove  the  infant  plaintiffs,  her  children,  out  of  the  jurisdiction* 
for  the  purpose  of  establishing  their  residence  in  France  or  Italy. 

Sir  WUUam  Home,  Mr.  Wigram,  and  Mr.  James  Rusaelif  for 
the  appeal. 

Mr.  Knight  and  Mr.  Parry,  in  support  of  the  Vicb-Chan- 
cbllob's  order. 
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Cahpbell        The  facts  of  the  case,  and  the  general  effect  of  the  evidence  on 
Mackat.      both  sides,  are  stated  and  summed  up  in  the  judgment. 

1837.         The  Lord  Chancellor  : 

!^  '  The  petition,  upon  which  the  order  under  appeal  was  obtained, 

stated  that  it  was  necessary  for  the  health  of  the  children  that 
they  should  reside  in  the  south  of  Europe,  or  in  some  climate 
warmer  than  that  of  England.  The  original  order  permitted 
Lady  Dorothea  to  take  them  "  to  the  south  of  Europe,  or  else- 
where, out  of  the  jurisdiction ;  *'  but  as  it  was  subsequently 
altered,  and  as  it  now  stands,  it  permits  the  infants  to  reside  in 
[  ♦32  ]  France  *or  Italy.  With  this  order,  which  goes  on  to  direct  the 
usual  inquiries  relative  to  the  ages  and  fortunes  of  the  infants, 
and  the  sums  that  would  be  proper  to  be  allowed  for  their 
maintenance,  respectively,  no  scheme  is  connected  for  the 
education  and  superintendence  of  the  children ;  no  undertaking 
or  security  is  to  be  given,  that  they  shall  be  brought  back  within 
a  limited  time ;  and  no  direction  or  provision  is  introduced,  by 
which  the  Court  may  be  informed  at  any  future  period  of  their 
actual  condition  or  progress.  [His  Lordship  here  stated  in  detail 
the  substance  of  the  affidavits  which  had  been  read,  as  well  in 
support  of  the  appeal,  as  in  opposition  to  it,  and  proceeded :] 

Such  is  the  evidence  upon  which  I  am  required  to  come  to 
a  decision  which  may  most  materially  afifect  the  future  prospects 
of  these  children ;  and  the  first  question  is,  whether  such  a  case 
is  made  out  as  to  justify  me  in  permitting  the  children  to  be 
kept  abroad  and  out  of  the  jurisdiction  of  the  Court. 

It  cannot  be  now  said  that  the  Court  will  not  in  any  case 
permit  its  wards  to  be  taken  out  of  the  country.  No  doubt, 
circumstances  may  arise  under  which  it  would  be  most  inex- 
pedient to  adhere  strictly  to  the  general  rule  against  permitting 
an  infant  ward  of  the  Court  to  be  taken  out  of  the  jurisdiction  ; 
because  cases  may  occur  in  which  the  health,  and  possibly  the 
life  of  the  ward,  may  depend  upon  his  removal  to  another 
climate.  Such  instances,  however,  are,  I  trust,  very  rare ;  and 
so  lately  as  in  the  year  1801,  in  the  case  of  Mountstuart  v. 
Mountstuart  (i)    Lord   Eldon   appears  to  have    said    that   the 

(1)  6  Vee.  363. 
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Court  never  makes  an  order  for  taking  the  infant  out  of  the     Campbbll 
jurisdiction.      Subsequent   decisions   show  that  exceptions   are      Mackay. 
sometimes  made  to  the  rule,  *but  such  exceptions  are  and  ought        [  *33  ] 
to  be  very  rare.     Since  I  have  held  the  Great  Seal  I  have  had 
reason  to   lament  that  the  rule  has  not   been   more   strictly 
adhered  to.     In  a  case  referred  to  in  a  note  in  Mr.  Jacob's 
Reports  (i)  it  will  be  seen  with  what  difficulty  Lord  Eldon  was 
induced  to  permit  a  father  to  take  his  child,  a  ward  of  the  Court, 
out  of  the  jurisdiction,  and  with  what  guards  he  thought  it 
necessary  to  protect  the  infant  against  the  probable  consequences 
of  that  permission ;  and  in  De  ManneviUe  v.  De  Manneville  (2) 
his  Lordship  restrained  a  father  from  removing  his  child  to  a 
foreign  country. 

Independently  of  this  well  established  rule  of  the  Court,  and 
the  principle  upon  which  it  proceeds,  I  am  convinced  that 
scarcely  any  thing  can  be  more  injurious  to  the  future  prospects 
of  English  children,  and  particularly  of  English  boys,  than  a 
permanent  residence  abroad.  Without  the  proper  opportunities 
of  attending  the  religious  service  of  the  church  to  which  they 
belong,  separated  from  their  natural  connections,  estranged  from 
the  members  of  their  own  families,  withdrawn  from  those  courses 
of  education  which  their  contemporaries  are  pursuing,  and 
accustomed  to  habits  and  manners  which  are  not  those  of  their 
own  country,  they  must  be  becoming,  from  day  to  day,  less  and 
less  adapted  to  the  position  which,  it  is  to  be  wished,  they  should 
hereafter  occupy  in  their  native  land. 

In  addition  to  all  these  considerations  I  find,  in  the  present 
case,  the  most  anxious  wishes  expressed  by  the  father  of  these 
children,  that  they  should  be  settled  in  this  country  and  receive 
a  purely  English  education,  and  that  the  son  should  pursue  that 
profession  in  which  *the  father  had  himself  gained  considerable  [  •34  ] 
emoluments  and  the  highest  honours.  It  is  needless  to  observe 
that  the  law,  which  permits  the  father  to  appoint  the  guardians 

(1)  In  Jac.  264,  where  the  case  is  the  case  under  its   actual  title  of 

noted  without  any  name,  as  having  Jackson  v.  Hanhey,  taken  from  the 

heen  heard  in  private  by  the  Lord  note  of  Mr.  Jacob  (who  was  one  of 

CuAHCELiiOB,  in  August,  1821.    The  the  counsel  engaged  in  the  case)  will, 

importance  of  the  case  was  conse-  be  found  post^  p.  7. — 0.  A.  S. 
quently  overlooked,  and  a  report  of         (2)  7  R  R.  340  (10  Ve8.'52). 
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Campbell  of  his  children,  will  pay  the  highest  respect  to  the  expression  of 
Mack  AY.      his  wishes  as  to  the  mode  of  their  education. 

All  these  considerations,  however,  must  yield,  and  the  hopes, 
wishes,  and  projects  of  the  father  must  be  disappointed,  if  an 
irresistible  necessity  be  proved  to  exist  for  the  permanent  resi- 
dence of  the  children  abroad.  I  say  permanent,  because  if  the 
grounds,  alleged  in  this  case,  for  the  permission  to  leave  the 
country  be  sufficient  for  that  purpose,  there  is  no  reasonable 
hope  that  they  will  cease  to  exist  during  the  minority  of  fche 
wards.  The  ground  on  which  the  permission  is  sought  is  not 
any  accidental  disease,  which  a  temporary  residence  abroad  may 
help  to  eradicate;  but  supposed  infirmities  in  the  constitutions 
of  three  of  the  children,  all  of  different  kinds,  but  all  supposed 
to  lead  to  the  unusual  result  of  an  incapacity,  without  danger,  of 
living  in  the  climate  of  this  country. 

Such  being  my  view  of  the  evil  not  only  likely  but,  in  my 
opinion,  certain  to  result  from  the  long  continuance  of  the 
permission  granted  by  the  Vicb-Chancellor's  order,  I  must 
next  consider  the  weight  and  effect  of  the  medical  evidence,  in 
order  to  ascertain  whether  the  danger  be  such  as  to  justify  me 
in  exposing  these  wards,  and  particularly  the  boy,  to  evils  so 
certain  and  so  great. 

[His  Lordship  here  entered  into  a  minute  and  critical  examina- 
tion of  a  number  of  affidavits  made  by  medical  gentlemen,  who 
had  been  professionally  consulted  with  respect  to  the  health  of 
the  children,  and  their  supposed  constitutional  tendencies ;  and 
[  •3o  ]  came  to  the  conclusion  *that  although  the  evidence  was  in  some 
degree  conflicting,  it  decidedly  preponderated  in  favour  of  the 
opinion  that  a  residence  in  the  South  of  England,  especially 
in  some  spot  where  the  air  was  mild  and  dry,  would  in  all 
probability  be  as  well  suited  to  the  constitutions  of  the  children, 
as  any  place  which  could  be  fixed  upon  in  France  or  Italy. 
His  Lordship  further  remarked  that  the  apparent  discrepancy 
in  the  affidavits  upon  this  point  might  be  explained  by  the 
circumstance  that  most  of  those  medical  gentlemen  who  were 
disposed  to  recommend  a  residence  abroad,  appeared  to  have 
founded  their  opinions,  rather  upon  the  statements  which  they 
had   received  from  Lady  Dorothea,  with  respect   to  her  past 
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experience,    than    upon   personal    observation    and    knowledge.    Campbell 
His  Lordship  next  proceeded  to  examine  the  amount  and  value     mackay. 
of  the  evidence  alleged  to  be  furnished  by  the  experience  of  the 
past;    and   arrived   at  the   conclusion  that  the  evidence  with 
respect  to  the  result  of  that  experience  was  far  from  being  clear 
or  decisive.     His  Lordship  then  continued  as  follows :] 

I  am  therefore  of  opinion,  that  there  is  not  in  the  medical 
testimony,  or  in  the  evidence  of  the  result  of  past  experience 
sufficient  to  justify  me,  by  affirming  the  order  of  the  Vice- 
Chancellor,  in  sanctioning  the  permanent  residence  of  these 
children  abroad,  and  thereby  exposing  them  to  the  unquestion- 
able evils  of  such  a  course.  To  the  evidence  furnished  by  Lady 
Dorothea  herself,  I  might  have  added,  indeed,  the  fact  that, 
after  having  obtained  the  order  of  the  Yige-Ghangellor,  upon 
the  ground  that  a  milder,  drier,  and  warmer  climate  was  required 
for  the  children,  some  of  the  medical  opinions  specifying  the 
south  of  France  or  Italy,  I  find  them  passing  the  winter  in  the 
neighbourhood  of  Paris. 

Having  come  to  this  conclusion  upon  the  principal  question       [  36  ] 
raised  by  the  order  of  the  Vicb-Chancellor,  I  need  do  no  more 
than  mention  some  other  matters,  as  to  which  I  should  have 
thought  it  necessary  to  vary  the  order,  even  if  I  had  concurred 
in  the  question  of  residence  abroad. 

The  effect  of  that  order  is  to  place  the  maintenance  and 
education  of  the  children  absolutely  in  the  hands  of  one  of  four 
guardians,  the  other  three  dissenting,  and  without  any  inquiry 
))efore  the  Master,  as  to  a  scheme  for  their  maintenance  and 
education;  and  in  permitting  that  one  guardian  to  take  the 
children  abroad,  it  does  not  provide  any  security  for  their  return, 
or  make  any  provision  by  which  the  Court  could,  at  any  time, 
be  informed  of  the  state  of  the  children,  or  the  progi'ess  of  their 
education,  a  matter  which,  in  the  case  in  Mr.  Jacob's  Reports  (i), 
Lord  Eldon  thought  necessary  even  in  the  case  of  a  father. 
I  am  aware  that  these  directions  were  not  asked  of  the  Yice- 
Chancellor  ;  and  I  mention  the  circumstance  only  that  the 
form  of  the  order  may  not  be  drawn  into  precedent. 

I  have  now  gone  through  this  most  distressing  case.     I  must 

(1)  Post,  p.  7. 
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Campbell  discharge  so  much  of  the  Vice- Chancellor's  order  as  permits 
Mackay.  the  residence  abroad.  The  rest  of  the  order  may  stand;  but 
there  must  be  added  to  it  that,  which  cannot  be  dispensed  with 
when  guardians  do  not  agree  as  to  the  management  of  their 
wards,  namely,  a  reference  to  the  Master  to  approve  of  a  scheme 
for  the  maintenance  and  education  of  the  children. 

I  do  not  mean  to  leave  to  the  Master  the  reconsideration  of 

the  question  as  to  residence  abroad.     The  order,  therefore  must 

[  '37  ]       direct  the  Master,  in  approving  of  *any  scheme,  to  consider 

that  the  future  residence  of  the  children  will  be  in  this  country. 

I  am  not  desirous  however  of  requiring  the  immediate  return 
of  the  children.  They  have  been  taken  abroad  under  the 
authority  of  the  Court,  and  a  hurried  return  must  be  inconvenient 
and,  at  this  season  of  the  year,  might  be  hazardous.  It  will  be 
better  to  let  the  severity  of  the  winter  pass  away,  and  to  take  the 
first  favourable  opportunity  on  the  return  of  the  spring,  to  settle 
the  journey  to  this  country.  There  is  nothing  to  apprehend 
from  prolonging  their  residence  abroad,  until  it  can  be  con- 
veniently and  satisfactorily  terminated.  It  is  to  the  protracted 
and  indefinite  duration  of  it  that  the  objections  apply. 

I  cannot  dismiss  this  subject  without  expressing  my  earnest 
hope  that,  now  that  the  important  subject  of  contest  is  disposed 
of,  the  guardians  of  these  children  will  endeavour,  by  coming  to 
a  proper  understanding  among  themselves,  to  co-operate  for  the 
welfare  of  their  wards.  Without  such  co-operation,  the  care  and 
protection  of  this  Court  must  be  comparatively  ineffectual. 

I  have  no  reason  to  doubt,  but  on  the  contrary  I  see  much 
reason  to  be  convinced  of  the. devotion  and  affection  of  Lady 
Dorothea  towards  her  children ;  and  possibly  that  very  devotion 
and  affection  may  have  led  her  into  error.  But  there  certainly 
appears  from  her  correspondence  to  be  much  misconception  as 
to  the  position  in  which  she  is  placed,  with  respect  to  her 
children.  Every  attention  ought  to  be  paid  to  the  opinions 
and  to  the  wishes  of  a  mother ;  but  in  point  of  authority  she 
is  upon  an  equality  with  the  three  other  guardians.  There  is, 
therefore,  nothing  to  justify  any  attempt  on  her  part  to  oppose 
[  *38  ]  their  interference,  or  to  dispute  their  authority :  *and  I  hope 
that  upon  reflection.  Lady  Dorothea  will  see  reason  to  think  that 
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Colonel  Mackay  and  the  other  guardians  have,  under  trying 
circumBtances,  shown  much  temper,  moderation,  and  self-com- 
mand, as  well  as  fairness,  in  the  execution  of  the  delicate  and 
important  duty  cast  upon  them  by  the  testator.  In  all  that  they 
have  done,  they  appear  to  have  had  no  other  object  than  the 
welfare  of  the  children. 

The  Court  will  be  desirous  as  far  as  possible,  to  consult  the 
feelings  and  wishes  of  the  mother,  but  that  desire  will  not  induce 
it  in  any  particular  to  depart  from  the  course  which  it  may 
think  most  conducive  to  the  interests  of  its  wards. 

If  Lady  Dorothea  can  bring  herself  to  co-operate  with  the 
other  guardians,  and  readily  assist  in  carrying  into  effect  such 
plan  for  the  education  of  her  children  as  the  Court  may  approve, 
she  may  be  assured  that  she  will  be  doing  that  which  her  duty 
towards  them  requires,  and  that  which  is  most  likely  to  promote 
their  welfare  and  to  secure  to  herself  the  pleasure  and  satisfaction 
which  can  only  result  fropn  their  future  prosperity. 


Campbell 

liAOKAY. 


JACKSON  V.  HANKEY. 

(Beported  anonymouBly  in  Jacob,  264 — 265.) 

Conditioiifl  under  whicli  the  Court  has  allowed  the  father  of  a  ward  to 
take  the  ward  out  of  the  jurisdiction. 

[In  this  case,  which  is  reported  anonymously  in  Jacob,  264 — 
265,  as  having  been  heard  in  private  by  the  Lord  Chancellor 
in  August,  1821,  the  mother  of  infant  children  who  were  wards 
of  Court]  was  possessed  of  a  considerable  property,  settled  to 
her  separate  use ;  the  mother  and  father  were  living  separate, 
and  the  income  of  the  latter  was  small.  A  petition  presented  by 
the  mother  in  the  name  of  herself  and  the  infants,  prayed  that 
they  might  be  placed  with  her,  or  that  it  might  be  referred  to 
the  Master  to  approve  of  a  plan  for  their  education,  and  to 
appoint  a  proper  person  to  have  the  care  of  them,  the  mother 
ofifering  to  provide  for  their  maintenance  out  of  her  separate 
income;  it  also  prayed  that  the  father  might  be  restrained  from 
taking  them  out  of  the  jurisdiction.  It  was  urged,  as  one  of  the 
grounds  in  support  of  the  petition,  that  the  father's  income  was 
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Jackson      not  sufficient  to  enable  him  to  give  the  infants  an  education 
Hanket.      suitable  to  their  situation  in  life  and  to  their  expectations,  and 

that  it  would  therefore  be  for  their  benefit  that  their  mother's 

proposal  should  be  acceded  to. 

[The  Attorney-General  and  Mr.  Raithhy  were  counsel  for  the 
father  ;  Mr.  Ileald  and  Mr.  Jacob  on  the  other  side.] 

[  265  ]  His  Lordship  refused   the  application,  but  added,  that  his 

decision  was  without  prejudice  to  any  other  application  or 
proposal  which  might  be  made,  in  case  of  any  permanent 
provision  being  made  for  the  infants.  As  to  the  father  taking 
them  abroad,  there  w^as  no  difficulty  about  that ;  as  they  were 
wards  of  the  Court,  he  must  be  restrained  from  doing  that. 
And  he  had  no  difficulty  in  saying,  that,  as  they  were  wards  of 
the  Court,  and  therefore  under  its  protection,  and  recollecting 
that  children  ought  to  be  brought  up  in  dutiful  obedience  and 
warm  affection  towards  both  parents,  he  would  not  allow  the 
father  to  take  them  so  out  of  access  as  not  to  have  opportunities 
of  nourishing  those  feelings.  If  any  complaint  was  made  of  want 
of  access,  that  might  be  remedied. 

The  father  being  some  time  afterwards  appointed  to  a  situation 
in  his  Majesty's  service,  which  required  him  to  reside  abroad  for 
several  years,  petitioned  for  leave  to  take  the  infants  with  him. 
He  stated  that  he  was  desirous  of  being  reconciled  to  his  wife, 
and  it  appeared  that  he  had  with  that  view  made  some  overtures 
to  her,  which  she  had  declined.  The  matter  was  several  times 
mentioned  before  the  Lord  Chancellor,  and  his  Lordship  ulti- 
mately ordered  that  the  father  should  be  at  liberty  to  take  the 
infants  abroad  with  him,  undertaking  to  bring  them,  or  such  of 
them  as  should  be  living,  back  with  him ;  and  he  was  half-yearly 
to  transmit,  properly  vouched,  to  be  laid  before  the  Com-t,  the 
plan  of  tuition  and  education  for  each  of  the  infants,  actually 
adopted  and  in  practice  at  the  time  of  such  half-yearly  returns, 
specifying  particularly  where  and  with  whom  they  resided. 


[80] 
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EWING  V.  OSBALDISTON.  i836. 

May  (>,  9.  27. 
(2  My.  &  Or.  53—88 ;  S.  C.  6  L.  J.  (N.  S.)  Ch.  161 ;  1  Jur.  50.)  j^^e  1,4. 

An  agreement  for  an  illegal  partnership  will  not  be  enforced  even  if  18H7. 

it  has  been  partly  performed.  Jan.  18. 

[This  case  is  reprinted  only  with  reference  to  the  point  stated    ^    ^^"^ 

.  xr  J  r  COTTENHAM, 

in  the  head-note.     It  is  not  thought  needful  to  reproduce  the         L.C. 

facts  in  detail,  or  the  arguments.] 

Thb  Lord  Chancellor:  i^^^. 

Jan.  18. 

The  object  of  the  bill  in  this  case  is  to  establish  a  partnership 
with  the  defendant  in  the  performances  at  the  Surrey  Theatre, 
from  the  10th  of  December,  1881,  and  to  have  the  accounts 
incident  to  such  partnership  taken ;  to  have  proper  articles 
executed  for  the  future;  to  remove  the  defendant  from  the 
management  of  the  theatre,  and  to  appoint  a  manager  in  his 
place ;  or  to  have  the  partnership  dissolved  and  the  affairs 
of  it  wound  up. 

[His  Lordship  then  read  the  correspondence  and  evidence 
showing  that  the  plaintiff  had  paid  considerable  sums  of  money 
(amounting  to  1,000{.)  to  the  defendant  upon  the  faith  and  for 
the  purposes  of  the  alleged  partnership;  and  he  continued  his 
judgment  as  follows :] 

From  this  correspondence  and  this  evidence  it  is  clear,  first,  [  82  ] 
that  the  performances,  as  they  had  been  carried  on  at  the  Surrey 
Theatre,  before  the  contract  between  the  plaintiff  and  the 
defendant,  and  as  they  were  intended  to  be  carried  on  under 
that  contract,  consisted  of  all  the  ordinary  descriptions  of 
theatrical  representations;  secondly,  that  the  plaintiff  knew 
this  before  he  entered  into  the  contract,  or  paid  his  money, 
and  knew  that  such  theatrical  representations  were  contrary  to 
law  ;  and  that  the  intention  of  both  parties  was  to  continue  such 
representations. 

Two   questions  only  can  be  for  consideration  in  this  case.        [  83  ] 
First,   were   these    representations   in    fact  contrary  to    law? 
Secondly,  if  they  were,  can  the  plaintiff  in  this  suit  be  entitled 
to  any  decree  ? 

I^Upon    the   first    point,   his    Lordship    referred  to  various 
Acts  of   Parliament  (since  repealed)    which  prohibited  certain 
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theatrical  representations,  and  which,  in  his  opinion,  were  clearly 
violated  by  the  representations  which  the  partnership  was 
formed  to  produce.  And  upon  the  second  point,  after  referring 
to  the  authorities  which  had  been  cited,  his  Lordship  said  :] 

It  is,  therefore,  impossible  that  the  plaintiff  can  be  entitled 
to  any  decree  which  shall  be  founded  upon  or  growing  out  of 
this  contract.  But  it  was  said  that  some  of  the  purposes  were 
legal,  such  as  the  purchase  of  the  lease  and  of  other  articles 
about  the  theatre,  and  that  so  far  as  the  business  of  the  partner- 
ship was  lawful,  the  contract  ought  to  be  carried  into  effect,  and 
KnouiesY.  Haughton  (i),  was  cited  for  that  purpose  ;  but,  in  that 
case,  the  business  of  brokers  was  entirely  distinct  from  that  of 
insurers,  whereas,  in  the  present  case,  every  part  of  the  joint 
transaction  was  auxiliary  to,  and  in  execution  and  furtherance 
of,  the  illegal  object ;  besides  which,  the  lease  then  existing  has 
expired,  and  there  is  no  evidence  of  any  new  lease  having  been 
granted,  and  the  answer  says  that  it  has  been  refused. 

In  De  Begnis  v.  Armistead  (2)  the  plaintiff  was  not  permitted 
to  recover  money  actually  paid,  at  the  request  of  the  defendant, 
in  furtherance  of  the  illegal  object,  such  as  for  the  dresses  and 
travelling  expenses  of  the  *performer8,  though  he  was  permitted 
to  recover  a  sum  of  SOL  paid  for  the  personal  expenses  of  the 
defendant. 

It  was  then  urged  that  the  plaintiff  ought  at  least  to  recover 
the  money  he  had  advanced  ;  and  it  was  said  that  he  had  a  lien 
for  it  upon  the  property  purchased.  If  the  plaintiff  be  entitled 
to  recover  back  the  money  paid,  and  that  right  be  a  personal 
demand  against  the  defendant,  this  is  not  the  Court  in  which 
such  a  demand  can  be  enforced  ;  and  as  to  the  alleged  lien,  it  is 
sufficient  to  observe  that  no  such  case  is  made  by  the  bill.  If  it 
had  been,  it  is  difficult  to  imagine  how  such  a  case  could  have 
been  supported,  consistently  with  the  ground  upon  which  the 
Court  declines  to  give  to  the  plaintiff  the  benefit  of  his  contract ; 
for  such,  undoubtedly,  would,  to  a  certain  extent,  be  giving  him 
the  benefit  of  it.  The  mere  payment  of  the  money  can  give  no 
lien.  You  must,  therefore,  look  to  the  contract  to  raise  the 
question  of  lien ;  and  if  the  plaintiff  be  entitled  to  any  lien, 
(1)  11  Ves.  168.  (2)  38  R.  B.  406  (10  Bing.  107). 
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it  must  be  upon  or  in  consequence  of  the  illegal  contract ;  but 
I  do  not  consider  this  question  as  before  me.  It  is  undoubtedly 
a  case  of  great  hardship  upon  the  plaintiff  to  have  parted  with 
his  money,  and  now  to  be  denied  the  fruits  of  it ;  but  this  hard- 
ship is  common  to  all  cases  of  contract  which  cannot  be  enforced, 
from  their  illegality.  It  was  stated  at  the  Bar,  and,  I  believe, 
stated  in  the  answer,  that  the  defendant  had  offered  to  return 
the  money  advanced  by  the  plaintiff.  As  an  honest  man,  this 
was,  and  clearly  is,  his  duty  ;  but  in  this  suit  I  have  no  power 
to  enforce  it.  I  think  the  judgment  of  the  Vicb-Chancellor 
supported  by  principle  and  authorit}' ;  and  I  must  therefore 

Dismiss  this  appeal  with  costs. 
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Ix  THE  Matter  of  JEEEMIAH  NEWMAN,  a  Lunatic. 

And  in  the  Matter  of  the  Act  for  the  ABOLITION 

OF  FINES  AND  EECOVERIES. 

(2M:y.  &Cr.  112—117.) 

Principles  by  which  the  Lord  Chancellor,  when  protector  of  a  settle- 
ment in  the  place  of  a  lunatic,  will  be  guided,  in  giving  or  withholding 
his  consent  to  a  deed  of  disposition  under  the  Fines  and  Recoveries  Act. 

The  petition  of  Charles  Seale  and  Edith  his  wife,  stated  that 
William  Newman  deceased,  by  his  will,  dated  the  2nd  of  July, 
1810,  devised  to  Samuel  Jones  and  Thomas  Dowle,hi8  messuage 
and  farm  called  Walton's  Hill,  and  all  his  free  lands  and 
hereditaments  occupied  therewith,  situate  in  the  parishes  of 
Deerhurst,  Elmstone,  Hardwicke,  and  Lye  in  the  county  of 
Gloucester ;  and  also  all  his  lands  in  Artersfield  and  Britsfield, 
and  his  free  lands  in  Wickham  in  the  parish  of  Deerhurst  afore- 
said, with  all  the  appm-tenances,  or  the  allotment  set  out  in  lieu 
of  those  lands  under  the  Deerhurst  Inclosure  Act ;  to  hold  the 
same  unto  Samuel  Jones  and  Thomas  Dowle,  and  their  heirs, 
to  the  use  of  his  (the  testator's)  son  Jeremiah  (the  lunatic)  and 
his  assigns,  for  his  life,  with  remainder  to  the  use  of  trustees  to 
preserve  contingent  remainders,  with  remainder  to  the  use  of 
all  and  every  the  children  of  his  son  Jeremiah,  in  equal  shares 
and  proportions  as  tenant ;  in  common,  and  the  heirs  of  their 
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In  re  respective  bodies,  and  in  default  of  such  issue,  then  to  the  use 
of  all  the  other  children  whom  he  (the  testator)  should  leave 
at  his  decease,  except  his  sons  John  and  Samuel,  in  equal 
shares  and  proportions,  as  tenants  in  common,  and  the  heirs  of 
their  respective  bodies  ;  and  in  default  of  such  issue,  then  to  the 
use  of  his  (the  testator's)  own  right  heirs  for  ever. 

[  11^  ]  The  petition  then  stated  that  the  testator  died  soon  after  the 

date  of  his  will,  without  having  altered  or  revoked  the  same,  and 
left  at  his  decease  William  Ireland  Newman,  his  eldest  son  and 
heir-at-law,  David   Newman,  Mary  Martha  Dowle,  wife  of  the 

said   Thomas  Dowle,   Ann   Hough,   wife  of  Hough,  the 

petitioner  Edith  Seale,  wife  of  the  petitioner  Charles  Seale, 
and  Elizabeth  Newman,  his  six  other  children,  except  his  sons 
John  Newman  and  Samuel  Newman,  who  were  both  since 
deceased.  The  petition  also  stated,  that  the  lunatic  Jeremiah 
Newman,  immediately  after  the  testator's  death,  entered  into 
possession  of  the  Walton's  Hill  estate  and  premises,  so  devised 
to  him  as  before  mentioned,  and  continued  in  such  possession 
until  he  was  found  a  lunatic  ;  since  which  time  William  Ireland 
Newman  had  been  in  the  occupation  thereof.  The  petition  went 
on  to  state,  that  under  the  circumstances  before  mentioned  the 
lunatic  was  tenant  for  life,  with  remainder  to  his  children, 
if  any,  as  tenants  in  common  in  tail,  with  remainder,  as  to 
one  undivided  sixth  part,  to  the  petitioner  Edith  Seale  in  tail, 
with  remainder,  as  to  the  same  one  undivided  sixth  part,  to  the 
right  heirs  of  the  testator  in  fee,  such  right  heir  being  William 
Ireland  Newman ;  and  that  by  virtue  of  the  Act  for  the  Abolition 
of  Fines  and  Eecoveries,  the  lunatic  became  and  was  the  sole 
protector  of  the  before-mentioned  settlement  of  the  premises 
called  Walton's  Hill,  and  the  lands  and  appurtenances  thereto 
belonging.  The  petition  then  stated,  that  a  commission  was 
issued  on  the  20th  of  February,  1821,  and  was  executed  on  the 
12th  of  March,  1821,  by  an  inquisition  taken,  upon  which  it 
was  found  that  Jeremiah  Newman  was  then  a  lunatic,  and 
did  not  enjoy  lucid  intervals,  and  had  been  in  the  same  state  of 
lunacy  for  nine  months  then  past.  The  petition  added  that  no 
further  proceedings  had  been  taken  under  the  commission,  and 
that  no  person  had  been  appointed  committee  of  the  person  or 
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*of  the  estate  of  the  lunatic ;  but  that  William  Ireland  Newman        in  re 
had  had  the  custody  of  the  lunatic  ever  since  he  was  found  such.      r  «|i4  i ' 

The  petition  then  stated  that  the  petitioners  had  been  married 
ten  years  and  upwards,  and  had  not  any  children,  and  that  they 
were  anxious  to  make  and  concur  in  making  an  effectual  dis- 
position of  their  undivided  sixth  part  in  remainder,  with  the 
consent  and  approval  of  the  Lord  Chancellor,  and  to  bar  the 
remainders  over  in  that  sixth  part,  and  to  settle  such  sixth  part 
upon  the  petitioner  Edith  Seale  for  life,  with  remainder  to  the 
petitioner  Charles  Seale  for  life,  with  remainder  to  their  issue 
in  fee ;  and  if  no  issue,  with  remainder  to  the  survivor  in  fee ; 
subject,  nevertheless,  to  a  joint  power  of  appointment  by  both 
the  petitioners  during  their  joint  lives,  by  way  of  sale,  mortgage, 
or  otherwise. 

The  petition  alleged  that  the  lunatic  was  forty-three  years  old, 
or  thereabouts,  and  had  never  been  married,  and  that  there  were 
no  incumbrances  upon  the  said  sixth  part  of  the  property. 

The  prayer  of  the  petition  was,  that  the  Lord  Chancellor, 
as  the  protector  of  the  settlement  under  the  Act  for  the  Abolition 
of  Fines  and  Recoveries,  would  consent  to  such  disposition  of 
the  undivided  sixth  part  as  was  thereinbefore  mentioned ;  or  that 
his  Lordship  would  make  such  other  order  as  would  entitle  the 
petitioners  to  make  an  effectual  disposition  of  their  one  sixth 
part  of  the  premises  to  the  effect  thereinbefore  stated. 

Mr.  Wigram,  in  support  of  the  petition. 

On  a  subsequent  day,  Mr.  Oirdlestone,  on  behalf  of  William      Av^.  13. 


[  11-^  ] 


Ireland  Newman,  the  heir-at-law  of  the  testator,  submitted  that 
the  Lord  Chancellor's  concurrence,  as  protector,  in  barring 
the  entail,  was  by  no  means  a  matter  of  course ;  but  that  his 
Lordship  would  consider  himself  as  standing  in  the  situation  in 
which  the  lunatic  would  stand  if  he  were  sane. 

The  Lord  Chancellor:  1887. 

I  have  looked  into  the  papers  in  this  case,  and  I  do  not  think         I_L 
that  I  can  make  the  order  prayed. 

The  petition  came  before  me  as  protector  of  the  settlement 
under  the  Fines  and  Recoveries  Act,  to  induce  me  to  consent  to 
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In  Tc  a  deed  of  disposition  on  the  part  of  the  lunatic,  who  is  tenant  for 
,  *  life  ;  to  act,  in  fact,  for  the  tenant  for  life,  in  order  to  give  effect 
to  a  recovery.  The  lunatic  is  tenant  for  life,  with  remainder  to 
his  children.  He  has  no  children,  and  is  not  married;  the 
estate  is  limited  in  remainder  to  his  brothers  and  sisters  in  tail, 
with  an  ultimate  remainder  to  the  right  heirs  of  the  testator. 
The  eldest  son  of  the  testator  and  eldest  brother  of  the  lunatic  is 
the  testator's  heir-at-law ;  and  he  has  a  remainder  in  tail,  in  one 
sixth,  with  the  ultimate  remainder  in  fee  in  the  entirety.  This 
is  an  application  by  the  husband  of  one  of  the  daughters  of  the 
testator,  who  is  entitled,  in  default  of  issue  of  the  lunatic,  to  an 
estate  tail  in  one  sixth  ;  and  it  asks  that  I  would  consent,  on 
behalf  of  the  lunatic  tenant  for  life,  to  a  deed,  the  object  of  which 
is  to  bar  the  issue  of  that  daughter,  and  of  course  to  destroy  the 
remainder  to  the  heirs  of  the  settlor,  in  order  to  give  his  share 
of  the  property  to  the  husband  and  wife,  to  dispose  of  as  they 
[  •ii«  ]  *please;  for  it  is  to  be  settled  to  such  uses  as  they  shall  appoint. 
As  protector  of  the  settlement,  the  only  duty  of  the  Court 
is  to  see  what,  with  reference  to  the  interests  of  the  family, 
it  would  be  proper  for  the  tenant  for  life  to  do ;  and  the  object 
must  be  rather  to  protect  the  objects  of  the  settlement,  than  to 
give  any  benefit  to  one  member  of  the  family  to  the  exclusion  of 
the  others.  Now,  if  nothing  is  done,  one  sixth  will  go  to  this 
daughter,  and  her  children,  if  she  has  any,  and  if  not,  to  the 
eldest  son  of  the  testator  as  his  right  heir:  and  I  am  asked 
to  consent  to  that  which  will  take  it  away  from  the  eldest  son, 
and  take  it  away  from  the  family,  by  giving  it  to  the  husband  of 
the  daughter.  That  would  be  anything  but  protecting  the  settle- 
ment :  it  would  be  destroying  the  settlement ;  giving  the  estate 
to  a  person  not  a  member  of  the  family,  namely,  the  husband  of 
the  daughter.  I  should  not  consider  that  it  would  be  a  proper 
act  for  the  tenant  for  life  to  concur  in  a  deed  of  disposition 
to  that  effect. 

It  is  not  very  easy  to  lay  down  any  general  rule  on  this 
subject ;  but  there  were  two  cases  upon  it  before  Lord  Brougham. 
One  of  them  (i)  was  very  similar  to  the  present ;  the  object 

(I)  In  re  Blewitt,  3  My.  &  K.  250;  subsequently  over-ruled,  6  De  G, 
M:  &  O.  187. 
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being  to  bar  the  remainders  which  had  been  limited  to  collateral 
relations,  and  the  application  there  was  refused:  but  in  the 
other  case  (i),  he  object  was  to  make  a  provision  for  one  of  the 
lunatic's  family,  his  son,  and  Lord  Brougham  thought  that  a  fit 
case  for  his  concurrence  as  protector.  So  that  he  consented, 
where  the  intention  was  to  provide  for  the  immediate  ^family  of 
the  lunatic;  but  declined  to  consent  where  the  object  was  to 
give  a  benefit  to  one  member  of  the  family  at  the  expense  of 
the  others. 


Order  refused. 


In  re 
Nbwmak. 


[  'in  ] 


ATTOENEY-GENERAL  v.  FORBES. 

(2  My.  &  Cr.  123--135.) 

Injunction  granted,  on  information  and  bill,  upon  the  ground  of  public 
nuisance,  to  restrain  the  magistrates  of  a  county  from  cutting  the  timbers 
supporting  the  roadway  of  a  bridge,  which  timbers  and  roadway,  at  the 
place  proposed  to  be  cut,  were  within  their  jurisdiction,  but  of  which  the 
other  extremity  was  within  the  jurisdiction  of  a  different  county. 

Principles  on  which  courts  of  equity  interfere  by  injunction,  in  cases 
of  apprehended  nuisance  to  the  public. 

This  was  an  information  and  bill  filed  by  the  Attorney-General^ 
at  the  relation  of  Thomas  Tindal,  the  treasurer  of  the  county  of 
Bucks,  and  by  the  relator,  on  behalf  of  himself  and  all  other 
the  inhabitants  of  that  county,  against  four  gentlemen  who 
composed  a  committee  of  the  magistrates  of  the  county  of  Berks, 
and  also  against  the  surveyor  of  the  last-mentioned  county, 
and  against  three  other  persons  whom  the  Berkshire  magistrates 
had  authorised  to  proceed  in  the  repair  or  re-construction  of  the 
bridge  over  the  River  Thames  at  Datchet. 

The  information  and  bill  stated  that  there  is  a  bridge  over  the 
River  Thames  called  Datchet  Bridge,  one  end  of  which  is  situate 
in  the  county  of  Bucks  and  the  other  in  the  county  of  Berks ; 
that  in  the  year  1810  the  inhabitants  of  the  two  counties  were, 
under  an  indictment,  found  liable  to  the  joint  repair  of  the 
bridge;  and  that  thereupon  committees  of  magistrates  were 
appointed  by  the  justices  of  the  respective  counties,  to  report 
respecting  the  bridge  to  their  respective  Courts  of  Quarter 
Sessions:  that  at  a  meeting  of  the  committees  in  the  month 

(1)  Grant  v.  Tea,  41  B.  E.  62  (3  My.  &  K.  245). 


Nor,  28,  29. 

Lord 

COTTENHAM 

L.C. 

[  12»  ] 
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A.-G.  of  August,  1810,  it  was  resolved,  that  it  was  the  opinion  of 
KoHREs.  the  committees,  from  the  evidence  they  had  examined,  that 
the  boundary  of  the  respective  counties  at  Datchet  Bridge  was 
in  the  mid-stream  of  the  Biver  Thames  ;  and  that  consequently 
the  expenses  to  be  incurred  respecting  the  bridge  should  be 
borne  by  the  two  counties  in  equal  proportions :  that  at  another 
[  •124  ]  meeting  of  the  committees  *on  the  9th  of  April,  1811,  Bobert 
Tebbott,  a  builder,  delivered  in  a  tender  in  writing  to  perform  all 
the  works  required  to  restore  Datchet  Bridge  for  4,750/. ;  and 
that  contracts  were  thereupon  entered  into,  and  the  bridge 
repaired  by  Tebbott,  pursuant  to  the  order  of  the  Courts  of 
Quarter  Sessions  of  the  two  counties  respectively,  and  that 
the  sum  of  2,875Z.  being  one  moiety  of  the  expenses  thereof, 
was  paid  by  the  county  of  Bucks. 

The  information  and  bill  went  on  to  state  the  mode  in  which 
the  bridge  was  then  repaired,  being  in  substance  as  follows: 
The  whole  of  the  upper  part,  forming  the  roadway  of  the  bridge, 
was  re-constructed  of  oak  timber,  and  consisted  of  corbels 
projecting  three  feet  beyond  the  face  of  the  piers,  and  also 
of  nine  joists  extending  over  each  bay  or  arch  (except  in  the 
centre  bay,  where  in  consequence  of  the  greater  width  of  the 
roadway  two  additional  joists  were  used) ;  the  joists  were  tree- 
nailed  to  the  corbels,  and  their  ends,  which  reached  to  the 
centra  of  the  piers,  were  secured  by  struts.  Upon  these  timbers 
was  laid  three-inch  oak  planking,  tree-nailed,  and  the  sides 
of  the  bridge  were  protected  with  j)osts  and  rails.  The  con- 
struction of  the  centre  bay  of  the  bridge,  in  which  was  the 
division  of  the  counties,  was  similar  in  principle ;  but  that  bay 
differed  from  the  others  in  this  respect,  that  one  half  of  it 
was  in  each  county,  the  joists  reaching  from  the  last  pier 
on  the  Berkshire  side  of  the  stream  to  its  opposite  pier  in 
Buckinghamshire. 

The  information  and  bill  then  stated,  that  the  oak  joists 
extending  from  pier  to  pier  over  the  centre  bay  were  paid  for 
in  equal  moieties  by  the  two  counties :  that  in  the  year  1834,  the 
bridge  being  out  of  repair,  the  magistrates  of  Bucks  appointed 
[  *125  ]  a  committee  of  their  ^number  to  meet  a  committee  of  the 
magistrates  of  Berks,  and  make  arrangements  for  repairing 
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it :  that  the  committees  could  not  agree  upon  the  subject ;  A  -G. 
the  Bucks  committee  deciding  in  favour  of  adopting  the  plan  fobbbs. 
of  1811,  and  the  Berks  committee  being  of  opinion  that  the 
bridge  should  be  rebuilt  and  constructed  of  iron :  that  finally 
the  magistrates  of  Bucks  resolved  to  repair  that  part  of  the 
bridge  which  was  situated  within  their  own  county,  as  sooil 
as  the  season  of  the  year  would  admit :  that  other  meetings^ 
respecting  the  repairs,  were  subsequently  held  between  the 
magistrates  of  the  two  counties ;  but  in  consequence  of  the 
difference  of  opinion  between  their  respective  surveyors  they 
could  come  to  no  agreement:  that  in  consequence  of  such 
difference  of  opinion,  the  Court  of  Quarter  Sessions,  held  for 
the  county  of  Bucks,  at  Easter,  1886,  directed  the  committee 
to  cause  the  repairs  to  be  done  as  speedily  as  possible;  and 
the  clerk  of  the  peace  for  that  county  was  ordered  to  communi- 
cate such  resolution  to  the  clerk  of  the  peace  for  Berks,  with 
a  request  that  the  magistrates  of  the  latter  county  would  repair 
their  part  of  the  bridge  at  the  same  time :  that  William  Mosely 
was  appointed  by  the  magistrates  of  Bucks  the  surveyor  to  super- 
intend and  direct  the  repair  of  their  part  of  the  bridge,  and  that 
Charles  Parker  was  appointed  surveyor  on  behalf  of  the  county 
of  Berks :  that  at  the  Bucks  Midsummer  Quarter  Sessions  for 
1886,  Mosely  delivered  in  his  report  upon  the  state  of  the  bridge, 
together  with  a  plan  and  estimate  of  the  expense  of  repairing 
the  same,  at  the  cost  of  1,866/.  10«.,  by  placing  an  entirely  new 
superstructure  of  timber  on  the  present  piers;  but  that  no 
agreement  could  be  come  to  between  the  magistrates  of  the 
two  counties  or  their  respective  surveyors,  as  to  the  centre 
bay  of  the  bridge  (which  required  joint  support  from  the  extreme 
pier  in  each  county),  or  upon  other  matters  connected  with  the 
repairs ;  that  in  consequence  of  such  disagreement,  particularly 
*as  to  the  centre  bay,  and  the  refusal  of  Parker,  the  sui-veyor  [  ♦126  ] 
for  Berkshire,  to  allow  Mosely  to  rest  the  new  joists  on  the  pier 
in  the  county  of  Berks,  Mosely,  with  the  approbation  of  the 
magistrates  of  Bucks,  altered  his  intended  plan,  and  instead 
of  laying  new  joists  the  whole  length  across  from  pier  to  pier 
over  the  centre  bay,  proposed  to  lay  joists  fifty-one  feet  in 
length,  and  continued  through  from  the  centre  of  the  bridge 
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A.-0.  to  the  second  pier  on  the  Bucks  side,  and  by  the  leverage  bo 
J^oBBEs.  obtained,  and  by  securing  their  ends  to  the  other  timbers  by 
iron  ties,  and  binding  them  together  by  means  of  rod  bolts, 
and  also  by  the  assistance  obtained  by  blocking  them  up  from 
the  top  of  the  old  oak  joists,  he  proposed  to  render  them  secure  : 
that  this  proposal  was  adopted ;  and  that  the  bridge  on  the 
Bucks  side  was  well  and  sufficiently  repaired  according  to  this 
plan,  the  old  oak  joists,  which  reached  from  pier  to  pier  over  the 
centre  arch  not  being  disturbed,  and  the  new  work  on  the  Bucks 
side  being  dependent  thereon  ;  and  that  the  bridge  to  that 
extent  is  now  in  a  state  of  thorough  repair :  that  on  the  22nd 
of  October,  1836,  the  clerk  of  the  peace  for  Buckinghamshire 
received  a  copy  of  an  order  of  the  Berkshire  Court  of  Quarter 
Sessions,  made  on  the  18th  of  Octoler,  1836,  giving  notice  of 
the  intention  of  the  magistrates  of  Berkshire,  to  deprive  the 
Bucks  side  of  the  bridge  of  any  support  from  the  Berkshire  side, 
by  cutting  the  beams  on  the  Berkshire  side  of  the  centre  arch  : 
that  no  agreement  could  be  entered  into  with  the  Berkshire 
magistrates  or  their  surveyor,  who  threatened  to  carry  into 
effect  the  intention  of  cutting  the  centre  beams:  that  no 
diagonal  support  could  be  obtained  from  the  pier  in  the  county 
of  Bucks  on  which  the  joists  rest,  as  such  support  would 
interfere  with  the  craftway  under  the  bridge ;  and  that  Mosely 
was  therefore  comj)elled  to  adopt  the  plan  of  repair  already 
[  'i-'"  ]  stated  :  that  the  threatened  ^cutting  of  the  old  oak  joists  would, 
if  carried  into  effect,  be  a  public  nuisance,  and  an  invasion 
of  the  rights  and  property  of  the  inhabitants  of  the  county  of 
Bucks,  and  of  the  public  at  large :  that  the  defendant  Parker,  the 
surveyor  employed  by  the  county  of  Berks,  and  the  defendants, 
James  MansfieLl,  senior,  James  Mansfield,  junior,  and  George 
Mansfield,  the  builders  employed  by  the  Berkshire  magistrates, 
would  be  the  persons,  or  some  of  the  persons  to  carry  into  effect 
the  directions  of  those  magistrates  for  cutting  the  old  oak  joists. 
The  bill  therefore  prayed  an  injunction  to  restrain  the  defen- 
dants, their  workmen  and  agents,  from  cutting  the  old  oak  joists 
extending  from  pier  to  pier  over  the  centre  bay  of  the  bridge. 

The  Vice-Chancellor  granted  an   e.i  patie  injunction,  and 
the  defendants,  the  committee,  the  surveyor,  and  the  builders, 


VOL.  XLV.]       1836.    CH.    2  MY.  &  CE.  127—130.  19 

having  sabsequently  filed  three  general  demurrers  to  the  infor-        A.-Q. 
mation   and   bill,  the  demurrers   now  came   on  for   argument      Forbes. 
before  the  Lord  Chancellor. 

Mr.  Wakefield,  Mr,  Jacob,  and  Mr,  Teed,  in  support  of  the 
demurrers : 

This  Buit,  in  point  of  form,  is  novel  and  unprecedented.  The 
relator  and  plaintiff  is  the  treasurer  of  the  county  of  Bucks  ; 
but  he  is  not  alleged  to  be  a  ratepayer,  or  to  have  any  personal 
interest  in  the  subject  of  the  suit,  or  to  be  acting  with  the 
sanction  or  privity  of  the  county  magistrates.  The  powers 
vested  in  the  justices  at  Quarter  Sessions  over  the  bridges 
within  their  jurisdiction  are  particularly  fixed,  defined,  and 
regulated  by  a  variety  of  Acts  of  Parliament.  *  *  If  any  f  128  ; 
relief  can  be  had  in  such  a  case,  the  proper  course  would  be, 
to  move  for  a  writ  of  prohibition  in  the  Court  of  King's  Bench. 
*  ♦  Why  are  the  defendants  to  give  way  to  the  whim  or 
caprice  of  the  magistrates  of  Bucks?  *  *  Should  the  Berk-  [  129  ] 
shire  side  of  the  centre  bay  be  left  in  its  present  ruinous 
condition,  the  injunction  could  not  be  pleaded  as  a  defence  to 
any  indictment  that  might  be  preferred  against  the  magistrates 
for  leaving  it  in  that  state.     *     *     * 

Mr,  Knight  and  Mr.  L,  Lowndes,  contra,  were  not  called 
upon  by  the  Court. 

The  Lord  Chancellor  : 

The  question  I  have  to  decide  is  whether  the  record  as  it 
stands  (assuming  of  course  every  allegation  in  the  information 
and  bill  to  be  correct)  does  not  present  such  a  case  as  entitles 
the  plaintiff  to  come  into  this  Court  for  relief.  In  informa- 
tions and  proceedings  for  the  purpose  of  preventing  public 
nuisances,  the  ordinary  course  is  for  the  Attorney-General  to 
take  it  on  himself  to  sue,  as  representing  the  public;  but  it 
is  equally  certain  that  individuals,  who  conceive  themselves 
aggrieved,  may  come  forward  and  ask  the  assistance  of  the 
Court,  to  prevent  a  public  nuisance,  *from  which  they  have  [  'iso  ] 
individually  sustained  damage  (1). 

(1)  See  Orvwder  v.  Tinkler,  13  B.  R.  267  (19  Ves.  617). 

2—2 
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A..G.  [His  Lordship  here  stated  the  material  allegations  and  general 

Forbes.       effect  of  the  information  and  bill ;  and  proceeded :] 

It  is  said,  on  behalf  of  the  Berkshire  magistrates,  that  they 
will  construct  one  half  of  the  bridge, — as  far  as  the  limits  of  the 
county  of  Berks  extend, — in  an  unexceptionable  manner;  and 
that  I  take  for  granted  they  would  do.  But  they  would  then 
leave  one  half  of  the  centre  bay  without  any  bridge  at  all :  there 
would  be  an  open  space  reaching  from  the  Berkshire  extremity 
of  the  bridge  to  the  outermost  pier  on  the  Buckinghamshire  side, 
and  those  who  had  to  cross  the  bridge  would  be  left  to  pass 
over  that  open  space  as  they  best  might.  Nevertheless,  that  is 
represented  as  being  the  most  useful  way  of  carrying  the  repairs 
into  effect ;  and  it  is  said  that  I  am  not  to  prevent  it,  because  no 
nuisance  is  contemplated.  It  was  strenuously  argued  that  it  is 
not  for  the  magistrates  of  the  county  of  Bucks  to  complain  that 
the  magistrates  of  Berks  adopt  a  particular  mode  of  repair ;  but 
surely,  it  must  have  struck  the  counsel  who  urged  that  argu- 
ment, that  the  magistrates  of  Berkshire,  who  are  assuming  this 
prerogative  to  themselves,  by  taking  away  and  destroying  that 
portion  of  the  bridge  which  the  magistrates  of  Bucks  are  bound  to 
maintain,  are  virtually  compelling  the  latter  to  adopt  a  course 
in  conformity  with  the  views  which  they  themselves  entertain. 

I  know  no  more  effectual  mode  of  interfering  with  the  magis- 
trates of  the  county  of  Bucks  than  by  telling  the  Berkshire 
[  •131 J  magistrates  they  are  at  liberty  to  cut  away  the  *beams  which 
support  the  centre  arch,  and  to  leave  the  magistrates  of  Bucks 
to  repair  and  rebuild  it  as  they  best  may.  The  magistrates  of 
the  county  of  Bucks  have  proceeded  (at  great  inconvenience,  no 
doubt,  compared  with  what  would  have  been  experienced  if  the 
two  counties  had  acted  in  concert)  to  maintain  their  portion  of 
the  centre  arch.  But  it  seems  to  me  that  the  plan  which  they 
were  recommended  to  adopt,  and  which  they  have,  in  fact, 
adopted,  was  the  only  one  which,  under  the  circumstances,  was 
practicable.  That  plan  was  to  employ  large  pieces  of  timber, 
projecting  over  their  extreme  pier ;  and  so,  partly  by  the  leverage 
and  the  weight  of  the  timber,  and  partly  by  securing  the  extremi- 
ties of  the  timber  which  projected  across  the  centre  arch,  and  by 
fastening  it  to  the  old  oak  joists,  to  complete  and  secure  their 
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portion  of  the  centre  arch.     The  information  and  bill  then  states         A.-a. 

that  all  this  has  been  done  and  completed;  that  the  old  oak       fobb^s 

joists  have  been  used  for  that  purpose ;  that  the  new  timbers 

are  supported  by  being  attached  to  the  old  joists,  and  that  in 

that  way  the  bridge  is  now  in  a  state  of  perfect  repair  and 

security,  as  far  as  the  county  of  Bucks  is  concerned.     According 

to  the  present  proposal,  however,  instead  of  the  old  oak  joists 

assisting  to  bear  up  the  new  timbers  which  have  been  put  in  by 

the  county  of  Bucks,  the  magistrates  of  the  county  of  Berks  are 

to  cut  them  through ;  and  so  far  from  the  new  timbers  having 

then  the  support  of  the  old  oak  joists,  they  would  themselves 

have  to  bear  up  those  joists,  which  would  no  longer  have  any 

support  of  their  own.     It  is  not  pretended  that  what  has  been 

done  by  the  county  of  Bucks,  with  respect  to  the  centre  bay, 

can  remain  or  will  stand,  if  any  part  of  the  old  oak  joists  is 

removed.     The  whole  argument  assumes  that  the  cutting  away 

of  these  timbers  on  the  Berkshire  side  will  effectually  open  the 

whole  of  the  centre  bay  and  compel  the  county  of  Bucks  to  adopt 

some  other  course  of  proceeding. 

Now,  whether  the  magistrates  of  Berks  are  right  or  wrong  in  [  182  ] 
what  they  propose,  this,  at  least,  is  clear,  that  they  have,  under  a 
regular  order  at  Quarter  Sessions,  given  a  distinct  notice  (a  notice 
quite  sufiScient  for  the  purpose  of  maintaining  an  injunction) 
that  they  intend  to  adopt  this  course,  if  they  have  a  right  to  do 
so.  Neither  can  there  be  any  doubt  that  if  their  intention  is 
carried  into  effect,  it  will  occasion  a  great  public  nuisance.  Why 
then  is  the  Court,  with  those  two  facts  so  stated  on  the  record, 
not  to  interfere  to  prevent  the  nuisance  to  the  public  ?  It  was 
argued  that  there  is  no  appeal  from  the  Court  of  Quarter 
Sessions  to  the  Court  of  Chancery,  and  that  the  former  Court 
is  the  only  Court  of  competent  jurisdiction  in  such  a  matter. 
I  am  not  in  the  least  interfering  with  the  orders  of  the  Berkshire 
Court  of  Quarter  Sessions  within  their  jurisdiction ;  but  what 
I  am  doing  is  to  prevent  an  act  of  the  magistrates  of  that  county 
which  would  create  a  public  nuisance  in  respect  of  a  bridge  not 
within  their  jurisdiction. 

Nobody  can  dispute  that  when  a  bridge  becomes  dilapidated, 
or  dangerous,  the  public  must  submit  to  the  inconvenience  of 
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A.-G  having  it  shut  up  for  a  certain  time,  in  order  to  have  it  repaired : 
FoRBFs.  but  the  defendants'  object  in  cutting  away  these  joists  is  not  to 
repair  the  bridge,  but  that  it  may  remain  entirely  unrepaired, 
or  open  and  inaccessible  to  the  public,  or  that  another  body  of 
persons,  not  under  their  jurisdiction  at  all,  may,  in  order  to 
escape  the  penalties  of  the  law  for  leaving  the  bridge  out  of 
repair,  be  compelled  to  concur  in  constructing  in  a  particular 
manner  that  part  of  the  bridge  which,  according  to  the  argument, 
is  exclusively  within  the  jurisdiction  and  ought  to  be  subject  to 
the  control  of  the  Berkshire  magistrates.  If  these  two  counties 
have  been  brought  into  a  difficulty  by  an  act,  which  was  a 
[  '133  ]  highly  proper  act  in  the  year  1811,  and  which  one  *only  regrets 
is  not  the  course  of  proceeding  adopted  in  1836,  namely,  a 
mutual  agreement  as  to  the  mode  in  which  that  work  is  to  be 
carried  on,  no  doubt  it  is  extremely  unfortunate ;  and  the  only 
question  is,  in  what  way  these  parties  can  exercise  their  respec- 
tive rights.  But  it  is  the  duty  of  the  Court  to  take  care  that 
while  these  magistrates  attempt  to  exercise  their  respective 
rights,  the  public  shall  not  sustain  any  injury,  and  that  a  public 
nuisance  shall  not  be  occasioned.      ^ 

With  respect  to  the  question  of  jurisdiction,  it  was  broadly 
asserted  that  an  application  to  this  Court  to  prevent  a  nuisance 
to  a  public  road  was  never  heard  of.  A  little  research,  however, 
would  have  found  many  such  instances.  Many  .cases  might 
have  been  produced  in  which  the  Court  has  interfered  to  prevent 
nuisances  to  public  rivers  and  to  public  harbours ;  and  the  Court 
of  Exchequer  as  well  as  this  Court,  acting  as  a  court  of  equity, 
has  a  well  established  jurisdiction,  upon  a  proceeding  by  way  of 
information,  to  prevent  nuisances  to  public  harbours  and  public 
roads;  and,  in  short,  generally,  to  prevent  public  nuisances. 
In  Box  V.  Alleii  (i),  this  Court  interfered  to  stay  the  proceedings 
of  parties  whose  jurisdiction  is  quite  as  high  as  that  of  the  Court 
of  Quarter  Sessions  over  bridges,  namely,  the  Commissioners  of 
Sewers.  Those  commissioners  possess  a  jurisdiction  founded  on 
Acts  of  Parliament  (2),  and  they  have  a  right,  within  the  due 

(1)  1  Dick.  49.  c.  10,  and  the  recent  statute,  3  &  4 

(2)  23   Hen.   Vni.   c.    5,   3  &  4      Will.  IV.  c.  22. 
Edw.  YT.  0.  8    13  Eliz.  c.  9,  7  Ann. 
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limits  of  their  authority,  to  do  all  necessary  acts  in  the  execution  a.>g. 
of  their  functions.  Nevertheless,  if  they  so  execute  what  they  Forbes. 
conceive  to  be  their  duty,  as  to  create  or  occasion  a  public 
nuisance,  this  Court  has  an  undoubted  right  to  *interpo8e.  The  [  *1S4  ] 
same  question  occurred  in  Kervison  v.  Sparrow  (i),  before  Lord 
Eldon,  in  which  his  Lordship,  under  the  circumstances  of 
the  case,  considered  that  he  ought  not  to  interfere;  but  the 
jurisdiction  of  the  Court  was  not  there  denied  or  disputed. 
In  Attoruei/'General  v.  Johnson  (2),  the  objection  to  the  juris- 
diction was  attempted  to  be  raised.  The  defendants  in  that 
case,  the  corporation  of  the  city  of  London,  were  authorised  by 
Act  of  Parliament  to  do  what  was  necessary  to  be  done  in  the 
exercise  of  their  duty  as  conservators  of  the  river  Thames ;  but, 
in  that  particular  instance,  they  had  assumed  to  themselves 
a  right  to  carry  on  or  sanction  operations,  which  created  a 
nuisance  to  the  King's  subjects;  and  the  Court  accordingly 
interfered  to  prevent  them  from  so  exercising  their  undoubted 
legal  powers.  To  say  that  this  Court,  when  it  interferes  in  such 
a  case,  is  acting  as  a  court  of  appeal  from  the  Court  of  Quarter 
Sessions,  is  any  thing  but  a  correct  representation  of  the  fact. 
The  jurisdiction  is  exercised,  not  for  the  purpose  of  overruling 
the  power  of  others,  by  way  of  appeal  from  their  authority,  but 
for  the  purpose  of  executing  a  salutary  control  over  all,  for  the 
protection  of  the  public. 

The  allegations  of  fact  appearing  on  the  face  of  this  informa- 
tion and  bill  may  be  pure  fiction ;  but  I  am  to  take  the  record 
as  it  stands,  and  finding  that  it  represents  a  case  where,  if  the 
act  proposed  to  be  done  be  carried  into  effect,  a  great  public 
mischief  will  be  occasioned,  I  think  the  obvious  result  of  all  the 
authorities  is,  that  I  am  bound  to  interfere. 

Mr.  fVakeJieU  then  submitted  that  the  demurrer  of  the 
defendants,  the  surveyor  and  contractors,  ought  at  all  events  to 
be  allowed. 

The  Lord  Chamcbllor  (after  examining  the   statements  in       [  135  ] 
the  information  and  bill,  which  referred  to  the  proceedings  of 
the  surveyor  and  contractors),  said  that  in  his  opinion  those 

(1)  19  Vee.  449.  (2)  18  R.  B,  166  (2  Wils.  C.  C,  Hl\ 
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A.-(}.        defendants  were   all   bo  much   mixed   up  and   identified  with 
Forbes.      the  proceedings  of  the  Berkshire  magistrates,  that  they  were 
properly  made  parties,  and   that   their  demurrers   also   ought 
to  be  over-ruled. 


1836.  ATTORNEY-GENERAL  v.  SMYTHIES. 

Ai;i^22,  28.     ^^  ^^   ^  ^^  135—144  ;  S.  C.  6  L.  J.  (N.  S.)  Ch.  35;  affirming  1  Keen,  289  ; 
Lord  5  L.  J.  (N.  S.)  Ch.  247.) 

j^  Q  A  decree  having  directed  the  settlement  of  a  scheme  for  the  regulation 

r  « 05  -]  of  the  hospital  of  King  James  in  Colchester,  and  for  the  future  applica- 

tion of  its  revenues,  the  Court,  in  afterwards  considering  the  scheme, 
came  to  the  conclusion  that,  upon  the  true  construction  of  the  charter 
of  foundation,  and  of  the  laws  and  statutes  of  the  hospital,  it  was  intended, 
and  was  essential  to  the  proper  performance  of  his  official  duties,  that  the 
master  should  have  a  proi)er  residence  within  the  hospital,  or  on  the  lands 
belonging  thereto;  and  a  reference  was  accordingly  directed  for  the 
purpose  of  ascertaining  the  best  mode  of  providing  such  residence ;  but 
the  Court  deoliaed  to  make  any  specific  declaration  that  it  was  the  dut}' 
of  the  master  to  reside,  that  being  a  matter  falling  within  the  jurisdiction 
of  the  visitor. 

This  was  an  appeal  from  an  order  of  Lord  Langdale,  whereby 
it  was  declared  that  according  to  the  true  construction  of  the 
charter,  the  master  of  the  college  or  hospital  of  King  James,  in 
the  suburbs  of  Colchester,  ought  to  reside  in  such  college  or 
hospital,  for  the  purpose  of  discharging  the  several  duties  of  his 
oflBce ;  and  that  it  should  be  referred  to  the  Master  to  inquire 
whether  there  was  a  fit  residence  in  the  college  or  hospital  for 
such  master ;  and  if  the  Master  should  find  that  there  was  not, 
then  it  was  declared  that  such  residence  ought  to  be  provided, 
and  the  Master  was  to  review  his  scheme  with  reference  to  this 
declaration. 

The  cause  is  reported  upon  the  original  hearing  before  Sir 
John  Leach,  and  upon  the  appeal  before  Lord  Brougham,  in 
34  K.  K.  192  (2  Euss.  &  My.  717). 

[The  Lord  Chancellor  upon  this  appeal  considered  it  abun- 
dantly clear  that  the  master  ought  to  be  resident,  and  he 
approved  of  the  inquiries  directed  with  a  slight  variation,  but 
with  regard  to  the  declaration  which  prefaced  the  inquiries,  his 
Lordship  said :] 
[  1*2  ]  This  college  is  a  corporation,  with  a  visitor  appointed  by  the 
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charter,  who  is  to  inspect  and  visit  the  college,  and  the  master 
and  poor,  and  the  state,  order,  and  government  of  the  college. 
To  call  the  master  into  residence,  if  improperly  absent,  to  hear 
and  judge  of  the  excuse  he  may  make  for  his  non-residence,  are 
properly  the  duties  of  the  visitor. 

[The   declaration  was  accordingly   struck  out   of   the  order 
appealed  from.] 


A.-G. 

V. 

Smtthibs. 


6  L.  J.  (N.  S.)  Ch. 


LLOYD  V.  LLOYD  (1). 

(2  Mr.  &  Cr.  192—206 ;  S.  C.  5  L.  J.  (N.  S.)  Ch.  191 ; 

135  ;  1  Jur.  69.) 

In  marriage  articles  or  settlements  containing  reciprocal  covenants  to 
settle  property  on  the  marriage  the  failure  or  default  of  either  covenantor 
is  not  generally  any  excuse  or  defence  for  the  non-performance  of  the 
reciprocal  covenant  hy  the  other  covenantor. 

Marriage  articles  recited  that  L.,  the  father  of  the  intendeii  hushand, 
had  agreed,  in  case  the  marriage  should  take  effect,  to  pay  200/.,  and  also 
to  settle  the  lands  of  T.  in  the  manner,  to  the  uses,  and  upon  the  trusts 
thereinafter  mentioned ;  and  that  S.,  the  father  of  the  intended  wife,  who 
was  an  infant,  had  agreed  to  convey  the  lands  of  G.  in  the  manner,  at  the 
time,  to  the  uses,  and  upon  the  trusts  thereinafter  mentioned,  and  also 
to  pay  to  the  intended  hushand  100?.  upon  the  marriage :  it  was  then 
covenanted  hy  L.  that,  in  case  the  marriage  should  take  effect,  and  S. 
should,  as  soon  as  the  intended  wife  came  of  age,  settle  the  lands  of  G. 
to  the  uses  thereinafter  expressed,  he,  L.,  would  settle  the  lands  of  T.  to 
his  own  use  until  the  maniage,  and  from  and  after  the  marriage,  to  his 
own  use  for  life,  with  remainder  upon  certain  trusts  for  the  benefit  of  the 
husband  and  wife,  and  the  issue  of  the  marriage ;  and  it  was  covenanted 
by  S.,  that  in  case  the  marriage  should  take  effect,  and  L.  should  perform 
his  covenant,  he,  S.,  would  settle  the  lands  of  G.  to  the  use  of  himself 
for  life,  with  remainder  upon  certain  trusts  for  the  benefit  of  the  husband 
and  wife,  and  issue  of  the  marriage.  The  marriage  took  effect,  and  the 
wife  came  of  age,  but  S.  failed  to  settle  the  lands  of  G. :  Held,  nevertheless, 
that  L.  was  bound  to  perform  the  covenant  on  his  part. 

[This  case  turned  entirely  upon  the  construction  to  be  placed 
ui)on  the  special  wording  of  a  badly-drawn  covenant  in  marriage 
articles  which  was  inconsistent  with  the  intention  of  the  parties 
as  plainly  expressed  in  other  passages  in  the  same  document. 
The  judgment  of  the  Lord  Chancellor  (Lord  Cottenham)  contains 
the  following   passage  of  general  interest:] 

With  i-espect  to  marriage  contracts  there  can  be  no  resistance 
on  the  part  of  one,  because  another  contracting  party  has  failed 

(1)  JeMofi  V.  Kri/  (1871)  L.  R.  6  Ch.  610,  40  L.  J.  Ch.  503,  25  L.  T.  522. 


1837. 
Feb.  7,  8. 

Lord 

Cottenham, 

L.C. 

[11*2] 
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Lloyd  to  perform  his  part  of  the  agreement ;  and  the  obvious  *reason 
Lloyd.  is  that  the  parties  to  the  contract  are  not  the  only  persons  having 
[  *204  ]  an  interest  in  the  subject,  but  the  contract  is  made  by  them  on 
behalf  of  the  issue  of  the  marriage.  Although,  therefore,  in 
the  case  of  an  ordinary  contract,  a  party  who  has  not  performed 
his  part  may  not  be  entitled  to  claim  the  benefit  of  it  against  the 
other  party,  it  is  different  in  marriage  articles,  where  the  two 
contracting  parties  reciprocally  enter  into  contracts  both  of 
which  are  made  for  the  benefit  of  a  third  party.  Unquestion- 
ably, however,  even  in  the  case  of  a  marriage  settlement,  the 
covenants  may  be  so  framed  as  to  be  mutually  dependent ;  and 
if  it  be  clear  on  the  face  of  the  settlement  that  such  was  the 
intention,  that  intention  must  prevail. 

[His  Lordship  then  held  that  as  it  was  impossible  for  each  of 
two  covenants  to  be  a  condition  precedent  to  the  other,  the  inten- 
tion of  the  parties  as  declared  by  the  recital  must  prevail,  and 
that  the  covenants  must  accordingly  be  treated  as  independent 
of  each  other.] 


1837. 
Feh,  2,  3,  L5. 

Lonl 

Gotten  HAM, 

L.C. 

[  207  ] 


SOUTHBY  V.  HUTT. 

(2  My.  &  Cr.  207—219.) 

By  conditions  of  sale  it  wat*  stipulated  that  the  vendor  of  an  estate 
which  was  sold  in  lots  should  deliver  an  absti-act  of  the  title  to  the  pur- 
chasers, and  deduce  a  good  title ;  but  that  as  to  a  part  of  the  estate, 
acquired  under  an  inclosiu*e,  he  should  not  lx»  bound  to  show  any  title 
thereto  prior  to  the  awai-d ;  and  it  was  farther  stipuhitod  that  the  vendor 
should  deliver  up  to  the  largest  purchaser  in  value  all  the  title  deeds  and 
other  documents  in  his  custody,  but  should  not  be  re<iuired  to  j)rodueo 
an}"  original  deed  or  other  documents  than  those  in  his  possc^ssion  and 
set  forth  in  the  abstract :  Held,  on  the  construction  of  these  conditions, 
that  they  did  not  relieve  the  vendor  fi*om  his  liability  to  verify  the  titles 
shown  upon  the  abstract  by  producing  the  title  deeds  themselves,  or,  if 
any  of  them  were  not  in  his  {Mjssession,  by  other  satisfactory  evidence. 

If  a  vendor  intends  to  deprive  a  purchaser  of  the  right  to  the  production 
of  any  evidence  necessary  to  verify  the  title  beyond  what  the  title  deeds 
in  his  own  custody  will  supply,  he  is  l)ound  to  make  that  intention 
previously  known  to  the  purchaser  in  clear  and  explicit  terms. 

A  vendor  who  has  failed  to  deliver  his  abstract  of  title  within  the 
time  specified  by  the  conditions  of  sale  cannot  object  to  the  delivery 
of  requisitions  by  the  purchaser  after  the  time  similarly  specified. 

This  was  a  suit  instituted  by  the  vendor  of  an  estate  which, 
in  the  month  of  May,   1833,  was  sold  by  auction  in  a  great 
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number  of  lots,  for  the  purpose  of  enforcing  a  specific  performance      Southby 
of  his  contract  against  the  purchaser  of  certain  of  the  lots.  Hutt. 

The  main  question  in  the  clause  was  whether,  upon  the  true 
construction  of  the  conditions  of  sale,  the  plaintiff  was  or  was 
not  relieved  from  the  obligation  of  verifying  the  abstract  of  his 
title  by  producing,  for  the  inspection  of  the  defendant  or  his 
solicitor,  the  several  documents  mentioned  in  the  abstract,  or 
by  other  satisfactory  evidence.  A  subordinate  question,  wap, 
whether,  if  that  point  should  be  decided  against  the  plaintiff, 
the  defendant  had  not,  by  his  subsequent  conduct,  and  upon 
the  result  of  the  dealings  and  correspondence  which  had  taken 
place  between  the  respective  solicitors  of  the  parties,  waived  all 
objection  to  the  title. 

The  conditions  of  sale,  so  far  as  they  were  material  to  the 
question  between  the  parties,  were  the  following : 

"  4th.  The  vendor  will,  at  his  own  expense,  deliver  an  abstract 
of  the  title,  to  the  purchaser,  or  his  solicitor,  of  *the  first  seven  [  '-^'^J*  ] 
lots,  and  Lot  33,  within  twenty-one  days  from  the  day  of  the 
sale,  and  deduce  a  good  title ;  but  as  to  such  parts  of  the  land 
as  were  allotted  or  taken  in  exchange  under  the  award  of  the 
commissioners  of  the  Appleton  inclosure,  the  purchaser  shall 
not  be  at  liberty  to  require,  and  the  vendor  shall  not  be  bound 
to  show,  any  title  thereto  prior  to  the  said  award,  from  which 
period  the  title  to  such  lands  will  be  deduced.  The  purchaser 
shall,  within  the  next  twenty-one  days  after  the  delivery  of  the 
extract,  declare  in  writing,  his  acceptance  or  disapproval  of  the 
title,  after  which  he  is  to  be  precluded  from  raising  objections : 
and  in  case  objections  are  made  within  that  period,  the  vendor 
shall  be  at  liberty  to  vacate  the  sale,  upon  returning  the  deposit 
with  interest,  auction  duty,  or  other  further  compensation. 

"  5th.  That  upon  payment  of  the  remainder  of  the  purchase- 
money,  on  or  before  the  time  above  mentioned,  the  vendor  will 
convey  the  premises  to  the  respective  purchasers,  who  are  to  be 
at  the  expense  of  preparing  their  own  conveyances. 

''6th.  The  vendor  will  deliver  up,  to  the  purchaser  of  the 
greater  part  in  value  of  the  said  estates,  all  the  title  deeds  and 
copies  of  deeds,  and  other  documents  in  his  custody,  but  shall 
not  be  bound,  or  required,  to  produce  any  original  deed,  or  other 
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SnuTHBY  documents  than  those  in  his  possession  and  set  forth  in  the 
HuTT.  abstract,  or  which  relate  to  other  property ;  and  such  purchaser 
is  to  enter  into  the  usual  covenants  for  the  production  of  the 
title  deeds  to  the  purchaser  or  purchasers  or  proprietor  of  the 
remaining  or  other  lots ;  but  if  the  largest  portion  in  value  of 
the  estate  shall  remain  unsold,  the  vendor  shall  be  entitled  to 
retain  the  deeds,  upon  entering  into  such  covenants;  all  such 
[  '209  j  covenants  *to  be  prepared  by  and  at  the  expense  of  the  person 
or  persons  requiring  the  same,  who  may  have  attested  copies  of 
such  deeds  at  his  or  their  own  expense/' 

The  decree  of  Lord  Lanodale,  made  upon  the  hearing  of  the 
cause  at  the  Bolls,  declared  that  the  defendant  was  not  entitled 
to  have  the  abstract  of  the  title  verified,  except  so  far  as  the 
plaintiff  could  verify  the  same  by  the  production  of  the  deeds 
and  other  documents  in  his  possession ;  and  that  subject  to  the 
plaintiff's  procuring  the  execution  of  a  certain  deed  of  release 
(the  purchaser's  right  to  which  had  not  been  disputed),  the 
defendant  was  bound  to  accept  a  conveyance  of  the  estate,  and 
should  pay  the  costs  of  the  suit. 

The  defendant  appealed  from  his  Lordship's  decree. 

Mr.  Wigram  and  Mr.  R.  Perry,  in  support  of  the  decree. 

Mr.  Tinney  and  Mr.  Bagshaiic,  for  the  appeal.     *     ♦     * 

The  material  facts  of  the  case,  and  the  principal  arguments 
urged  [and  cases  cited]  in  support  of  the  decree,  are  stated  and 
considered  in  the  judgment. 

Feb.  15.       The  Lord  Chancellor  : 

f  210  ]  This  was  a  bill  by  a  vendor  for  specific  performance  of  a 

contract  of  purchase,  and  praying  that  the  defendant  might  be 
declared  to  have  accepted  the  title. 

The  premises  in  question  were  put  up  to  sale  by  auction  on 
the  7th  of  May,  1833,  subject  to  certain  conditions  of  sale.  By 
the  fourth  of  those  conditions  the  vendor  was  to  deliver  an 
abstract  of  the  title  to  the  purchaser,  or  his  solicitor,  within 
twenty-one  days  of  the  day  of  the  sale,  and  to  deduce  a  good 
title;   but  as  to  certain  lands  allotted  under  an  inclosure,  the 
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pturchaser  was  not  to  be  at  liberty  to  require,  and  the  vendor      Southby 

was  not  bound  to  show  any  title  thereto,  prior  to  the  award;        hutt. 

from  which  i>eriod  the  title  was  to  be  deduced.     The  purchaser 

was,  within    the   next  twenty-one   days   after  delivery  of  the 

abstract,  to  declare  his  acceptance  or  disapproval  of  the  title ; 

and  if  objection  were  made  the  vendor  was  to  be  at  liberty  to 

vacate  the  sale  and  return  the  deposit.      The  fifth  condition  was 

that,  upon  payment  of  the  remainder  of  the  purchase-money, 

the  vendor  should  convey  the  premises  to  the  purchaser.     The 

sixth  was  to  the  effect  that  the  vendor  should  deliver  up  to  the 

purchaser  of  the  greater  part  in  value  of  the  estate  all  the  title 

deeds,  and  copies  of  deeds,  and  other  documents,  in  his  custody, 

but  should  "  not  be  bound  or  required  to  produce  any  original 

deed,  or  other  documents  than  those  in  his  possession  and  set 

forth  in  the  abstract,  or  which  relate  to  other  property; "  and 

such  purchaser  was  to  enter  into  the  usual  covenants  for  the 

production  of  the  title  deeds  to  the  purchasers  of  the  remaining 

lots;    or  if  the   largest  part  should   remain  unsold,  then  the 

vendor  was  to  enter  into  such  covenants,  and  retain  the  deeds, 

and  the  purchasers  were  to  have  attested  copies  of  such  deeds  at 

their  own  expense. 

The  abstract  of  title  was  not  delivered  within  the  twenty-one  [  211  ] 
days,  so  that  no  question  arises  as  to  the  time  specified  in  these 
conditions  of  sale.  The  abstract,  when  delivered,  stated  deeds 
and  instnuneuts  which,  it  is  admitted,  if  duly  verified,  showed  a 
good  title :  but  the  question  is,  whether  the  vendor  was  bound 
to  verify  the  deeds  so  abstracted,  except  so  far  as  he  had  in  his 
possession  deeds  enabling  him  to  do  so. 

In  the  margin  of  this  abstract,  against  certain  deeds  of  the  28th 
and  29th  of  November,  1818,  was  a  note  in  these  words:  ''An 
attested  copy  of  these  indentures  will  be  produced,  but  not  the 
originals,  which  are  not  in  the  possession  or  power  of  the  vendor ; " 
and  in  the  margin  of  the  abstract  of  another  deed,  of  the  6th  of 
August,  1818,  there  was  the  following  note:  "A  copy  of  this 
deed  will  be  produced,  but  not  the  original,  which  is  not  in  the 
custody  or  power  of  the  vendor ;  '*  and  in  the  margin  of  the 
abstract  of  certain  other  deeds,  of  the  10th  and  11th  of  September, 
18S2,  there  was  the  following  note :  "  These  deeds  are  not  in  the 
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SouTHBY     possession  of  the  vendor  and  relate  to  other  property ;  *'   and 
HuTT.        there  was  a  similar  note  in  the  margin  of  the  abstract  of  a  deed, 
dated  the  11th  of  September,  18S2. 

A  long  correspondence  took  place  between  Mr.  Baker,  the 
solicitor  for  the  vendor,  and  Mr.  Leake,  the  solicitor  for  the 
purchaser,  from  the  effect  of  which,  coupled  with  the  notes  in 
the  margin  of  the  abstract,  it  is  contended,  that  whatever  may 
be  the  proper  construction  of  the  conditions  of  sale,  the  purchaser 
had  bound  himself  to  accept  a  conveyance  which  he  had  caused 
to  be  prepared,  without  any  verification  of  the  abstract ;  but  the 
first  question  is,  what  were  the  rights  of  the  parties  under  the 
conditions  of  sale,  unaffected  by  what  afterwards  took  place. 
[  ^12  ]  The  decree  has  declared  that  the  defendant  is  not  entitled 

to  have  the  abstract  verified,  except  so  far  as  the  plaintiff  can 
verify  the  same  by  the  production  of  the  deeds  and  other  docu- 
ments in  his  possession  ;  and  it  then  declares  that  the  defendant 
is  bound  to  accept  the  conveyance  of  the  estate,  executed  as  in 
the  bill  mentioned. 

If  this  be  the  true  result  of  the  conditions  of  sale  taken  by 
themselves,  it  is  obvious  that,  however  good  the  title  might 
appear  to  be  upon  the  abstract,  the  purchaser  could  not  be  sure 
of  having  any  proof  whatever  of  such  title ;  because,  at  the  time 
of  the  purchase,  he  must  be  supposed  to  be  ignorant  of  what 
deeds  or  documents  were  in  the  possession  of  the  vendor,  and 
the  conditions  give  him  no  information  upon  the  subject.  The 
vendor  might  have  had  an  abstract  of  a  good  title,  and  not  one 
deed,  or  only  some  immaterial  deeds,  corresponding  with  the 
abstract.  If,  by  these  conditions,  the  vendor  was  protected  from 
the  necessity  of  verifying  some  of  the  material  deeds  deducing 
his  title,  he  must  have  been  equally  protected  from  verifying 
any  of  the  deeds  whatever. 

The  case  was  necessarily  argued  for  the  respondent  to  this 
extent,  that  the  conditions  amounted  to  a  declaration  that  the 
purchaser  was  to  take  such  title  as  the  vendor  had,  as  was 
stipulated  in  Fremc  v.  Wiight  (i) :  and  undoubtedly  a  vendor 
may  so  stipulate ;  but  he  is  bound,  if  such  be  his  meaning,  to 
make  the  stipulation  intelligible  to  the  purchaser.  The  purchaser, 
(1)  20  R.  E.  313  (4  Madd.  364). 
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ill  such  a  case,  cannot  object  to  any  infirmity  in  the  title  or  in      Soutubt 

the  evidence  to  verify  it ;  but  could  a  purchaser  so  understand        hutt. 

A  contract  by  which  it  was  stipulated  that  the  *  vendor  should       [*2i3] 

deliver  an  abstract  and  deduce  a  good  title?     It  may  be  said 

that ''to  deduce*'  means  to  draw  out  and  exhibit  a  good  title 

upon  the  abstract :  but  if  the  purchaser  be  not  bound  to  verify 

any  part  of  it,  the  deducing  and  exhibiting  a  good  title  upon 

})aper  would  be  mere  mockery  and  delusion.     The  subsequent 

words  of  the  fourth  condition,  however,  put  a  construction  upon 

this  word  **  deduce,"  and  prove  that  it  means  not  only  to  exhibit 

upon  paper,  but  to  deduce  and  show  a  good  title ;  for  it  provides 

that  as  to  certain  allotted  lands — and  that  by  way  of  exception 

to  the  generality  of  the  obligation  to  deduce  a  good  title — the 

purchaser  shall   not  be  at  liberty  to  require,  and  the  vendor 

nhall  not  be  bound  to  show,  any  title  prior  to  the  award,  from 

which  period  the  title  shall  be  deduced.    Can  it  then  be  doubtful 

whether  the  vendor,  when  as  to  the  other  lands  he  contracted 

to  deduce  a  good  title,  did  not  so  contract  as  to  give  to  the 

purchaser  a  right  to  require,  and  to  bind  himself  to  show  a 

};ood  title  ? 

Had  tbis  fourth  condition  stood  by  itself,  there  could  not  have 
iM^en  any  doubt  upon  the  subject:  but  it  is  said  that  the  sixth 
condition  destroyed  the  whole  effect  of  the  contract  so  contained 
in  the  fourth  condition,  and  converted  a  positive  contract  for  a 
•rood  title  into  a  contract  under  which  the  purchaser  might  be 
obliged  to  take  the  estate  without  any  title  at  all,  and  certainly 
without  any  means  of  proving  a  title.  If  such  be  the  effect 
(ii  the  sixth  condition,  why  contract  by  the  fourth  condition  to 
deduce  and  show,  thereby  giving  to  the  purchaser  a  right  to 
re<iuire,  a  good  title  ?  Could  it  be  the  intention  of  the  vendor 
to  protect  himself  by  one  condition,  from  the  obligation  of 
l^erforming  that  which,  by  a  prior  condition,  he  had  contracted 
in  do  ?     Could  any  purchaser  have  so  understood  it  ? 

It  is  to  be  observed  that  the  fourth,  fifth,  and  sixth  conditions        [  214  ] 
follow  the  usual  course  of  proceeding  in  completing  a  purchase. 
The  fourth  relates  to  the  title  ;  the  fifth,  to  the  payment  of  the 
purchase-money   and   the   conveyance;   and   the  sixth,  to   the 
delivery  and  custody  of  the  title  deeds.     The  latter  provides  that 
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SouTHBY  the  vendor  shall  deliver  to  the  purchaser  of  the  largest  portion  of 
HuTT.  ^^^  estate,  all  the  title  deeds  in  his  custody,  but  shall  not  be 
bound  or  required  to  produce  any  original  or  other  documentb 
than  those  in  his  possession,  and  set  forth  in  the  abstract,  and 
which  relate  to  other  property.  The  exception  is  to  the  contract 
to  deliver  the  title  deeds.  To  the  contract  in  the  fourth  condition 
to  deduce  and  show  a  good  title,  there  is  no  limitation  or  restric- 
tion ;  but  to  the  contract  to  deliver  up  the  title  deeds  after  the  com- 
pletion of  the  purchase,  there  is  a  restriction  limiting  the  obligation 
to  produce,  to  such  only  as  the  vendor  had  in  his  possession. 

It  was  said  that  the  word  **  produce  "  has  a  more  general 
meaning  than  "  deliver,*'  and  that  it  must  therefore  have  been 
intended  to  apply  to  a  production  for  the  purpose  of  proving  the 
abstract,  and  cannot  be  confined  to  production  for  the  purpose  of 
delivery.  If  the  word,  however,  had  been  used  in  that  sense,  it 
would  not  have  been  confined  to  deeds  in  the  possession  of  the 
vendor ;  because,  for  the  purpose  of  proving  the  abstract,  the  pro- 
duction of  deeds  not  in  his  possession,  but  of  which  he  had  the  right 
or  the  means  of  procuring  the  production,  would  have  been  equally 
available.  He  must  have  intended  to  give  the  best  proof  of  his 
title  in  his  power ;  though  he  might  have  wished  to  guard 
against  being  called  upon  for  more  evidence  in  support  of  it, 
than  he  had  at  his  command.  He  would  therefore  have 
stipulated  that  the  purchaser  should  not,  for  that  purpose,  be 
[  *2i:»  ]  entitled  to  call  for  any  deeds  which  were  not  in  his  ^possession, 
or  the  production  of  which  he  had  not  the  means  of  procuring. 
With  reference  to  the  latter  class,  a  clause  confining  the  liability 
to  the  producing  of  deeds  in  his  possession  would  plainly  have 
been  inapplicable  ;  though  that  would  be  the  natural  limit  of  the 
obligation  as  to  delivering  up  deeds  on  the  completion  of  the 
purchase.  Apparently,  the  framer  of  these  conditions  did  not 
advert  to  the  diflBculty  in  proving  the  title,  arising  from  the  want 
of  some  of  the  title  deeds,  and  therefore  did  not  guard  against  it ; 
although  he  did  think  of  protecting  the  vendor  from  the  obligation 
to  deliver  up  any  deeds  except  such  as  were  in  his  own  possession. 
It  by  no  means  follows  that  the  vendor  cannot  prove  his  title, 
because  he  has  not  in  his  possession  all  the  deeds  necessary  for 
that  purpose.     It  could  not,  therefore,  have  been  inferred  by  the 
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purchaser,  that  the  restriction  as  to  the  liability  to  deliver  up      Southby 
certain  deeds,  was  to  apply  to  the  liability  to  produce  them  for        hutt. 
the  purpose  of  proving  the  title  ;  and  if  that  inference  was  not 
obviouBly  to  be  drawn  from  the  conditions,  will  a  court  of  equity 
compel  a  purchaser  to  take  the  estate  without  a  title  ? 

For  these  reasons,  I  cannot  think  that  upon  the  terms  of 
the  conditions  alone,  the  purchaser  was  bound  to  complete  his 
contract,  until  he  had  a  good  title  deduced  and  proved,  either  by 
the  production  of  the  deeds  professed  to  be  abstracted,  or  by  such 
other  evidence  as  would  satisfactorily  prove  the  statements  in  the 
abstract  to  be  correct. 

Assuming  that  to  be  so,  I  have  next  to  consider  whether  the 
notes  in  the  margin  of  the  abstract,  coupled  with  the  correspon- 
dence, deprive  the  purchaser  of  this  right.  The  abstract  professes 
to  give  the  substance  *of  various  instruments,  which  it  was  [  *216  ] 
admitted,  if  truly  abstracted,  show  a  good  title ;  but  the  marginal 
notes  in  the  abstract,  when  delivered,  informed  the  purchaser 
that  the  originals  of  certain  deeds  were  not  in  the  possession  or 
power  of  the  vendor,  but  that  attested  copies  would  be  produced. 
It  by  no  means  follows  from  this,  that  the  most  distinct  and 
positive  evidence  might  not  be  furnished  of  the  existence  and 
contents  of  those  deeds.  The  earliest  of  them  are  of  so  late 
a  date  as  the  year  1818 ;  the  attesting  witnesses  may  be  forth- 
coming, and  it  may  be  known  in  whose  possession  the  originals 
are.  Much  the  same  observations  apply  to  the  notes  with 
respect  to  the  'deeds  of  August,  1818,  and  those  of  September, 
1832.  The  note  as  to  the  latter  merely  is,  that  they  are  not  in 
the  possession  of  the  vendor  ;  but  they  may  be  in  his  power,  and 
they  are  of  so  recent  a  date,  that  it  is  scarcely  possible  that  any 
difficulty  should  exist  in  proving  their  existence  and  contents. 
These  notes  certainly  informed  the  purchaser  that  he  was  not  to 
expect  to  have  those  deeds  delivered  up  to  him  upon  the  comple- 
tion of  his  purchase  ;  but  did  they  inform  him  that  the  vendor 
was  unable  to  give  any  proof  of  the  existence  or  contents  of 
documents  set  out  in  his  abstract,  and  upon  which  his  title 
depended  ? 

It  was  then  said  that  the  effect  of  the  correspondence  between 
the  respective  solicitors  of  the  parties,  amounted  to  an  acceptance 
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SouTHBT  of  the  title.  If  a  purchaser  accepts  a  title,  be  accepts  it  both  as 
HuTT.  ^0  law  and  fact.  He  agrees  to  take  it  as  it  stands,  and  he  can  no 
more  object  that  it  is  not  proved,  than  he  can  that  it  is  not  good 
in  law.  The  decree,  however,  does  not  proceed  upon  any  such 
ground.  On  the  contrary,  it  assumes  that  the  purchaser  is 
entitled  to  have  the  abstract  verified,  so  far  as  the  plaintiff  can 
verify  the  same,  by  the  production  of  deeds  and  other  documents 
[  *217  ]  in  his  possession ;  and  although  "^it  assumes  that  this  verification 
has  not  taken  place,  it  decrees  the  purchaser  to  accept  the 
conveyance.  My  present  observation,  however,  is  confined  to 
this,  that  the  decree  does  not  proceed  upon  the  ground  that  the 
purchaser  had  accepted  the  title ;  but  that  by  the  contract,  the 
vendor  was  bound  to  verify  the  title  only  to  a  certain  extent,  and 
in  a  particular  manner.  So  that  if  it  should  now  appear  that  the 
letters  amounted  to  an  acceptance  of  the  title,  it  will  be  a  new 
point,  and  one  not  constituting  any  part  of  the  ground  upon 
which  the  decree  stands. 

Before  I  examine  the  letters,  it  must  be  considered  in  what 
position  the  parties  stood,  according  to  my  construction  of  the 
conditions  of  sale.  The  purchaser  conceived  himself  entitled  to 
have  a  good  title  made  out ;  but  he  knew  that  his  right  to  have 
a  delivery  of  the  title  deeds  was  limited  by  the  sixth  condition. 
He  saw  upon  the  abstract  a  good  title  stated  ;  but  he  was  told 
by  the  notes  that  of  certain  deeds  he  could  not  have  the 
possession.  The  question  then  upon  the  letters  will  be,  whether 
the  purchaser  waived  all  proof  of  the  abstract,  which  would 
amount  to  an  acceptance  of  the  title, — for  he  certainly  accepted 
it,  if  proved  as  stated, — or  whether,  according  to  the  terms  of  the 
decree,  he  waived  all  proof  except  so  far  as  the  vendor  might  be 
able  to  afford  such  proof  from  the  deeds  and  documents  in  his 
possession. 

(His  Lordship  here  entered  into  a  minute  examination  of  the 
various  passages  in  the  correspondence  upon  which  the  plaintiff 
had  relied  as  constituting  or  evidencing  an  acceptance  of  the  title 
by  the  defendant.     His  Lordship  then  proceeded  as  follows : ) 
[  218  ]  I  cannot  find  any  thing  in  these  letters  amounting  to  a  new^ 

contract  as  to  the  deeds,  or  to  any  waiver  of  such  right  as  the 
purchaser  had  with   respect  to  the  deeds  under  the  original 
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agreement.  It  appears  to  me,  that  all  the  parts  of  this  southby 
correspondence  relied  upon  by  the  vendor  as  evidence  of  the  hutt. 
pnrchaser  having  waived  his  right  to  have  the  abstract  verified, 
were  written  under  an  expectation  of  having  the  abstract  verified 
by  an  inspection  of  the  title  deeds,  or  some  evidence  of  their 
existence  and  contents,  before  the  completion  of  the  purchase ; 
and  that  the  vendor's  solicitor  was  fully  informed,  in  September, 
1838,  of  the  existence  of  this  expectation,  and  did  not  say  or  do 
any  thing  to  remove  this  impression  till  the  letter  of  the  9th  of 
August,  1884,  after  his  client  had  been  called  upon  to  execute  a 
covenant  for  the  production  of  the  title  deeds.  The  evidence  of 
the  defendant's  solicitor  confirms  this,  but  does  not  carry  the 
case  further  than  the  letters. 

Such  being  the  view  which  I  take  of  the  transactions  subsequent 
to  the  sale,  it  follows  that  the  opinion  I  have  expressed  of  the 
effect  of  the  contract  then  entered  into  under  the  conditions  of 
sale,  must  regulate  my  judgment  upon  the  whole  case.  I  am 
satisfied  that  there  was  nothing  in  the  conditions  of  sale 
sufficient  to  lead  the  purchaser  to  understand  that  he  would 
have  no  right  to  have  any  evidence  of  any  title  to  the  land  sold, 
unless  the  vendor  should  happen  to  be  in  possession  of  deeds 
sufficient  for  that  purpose, — a  circumstance  of  which  the 
purchaser  could  know  nothing. 

Whether  that  was  the  intention  of  the  vendor  or  not,  is 
immaterial,  if  he  did  not  take  proper  measures  to  explain  such 
intention  to  the  purchaser.  To  state  in  the  conditions  of  sale, 
that  the  vendor  would  deliver  *an  abstract  of  title,  and  deduce  a  [  '^is  ] 
good  title,  except  as  to  certain  allotted  lands,  as  to  which  he  was 
not  to  be  bound  to  show  a  good  title  prior  to  the  award,  from 
which  period  he  was  to  deduce  the  title,  was  not  the  mode  of 
informing  a  purchaser  that  he  was  not  to  require  any  evidence 
whatever  of  title  to  any  part  of  the  property,  except  such  as  the 
vendor  might  have  the  means  of  proving  from  deeds  which 
might  be  in  his  possession,  and  which  might  amount  to  nothing. 
The  doctrine  of  Lord  Lyndhurst  in  Dick  v.  Donald  (i)    is 

(1)  1  Bligb  (N.  S.),  p.  655,  in  tion  of  certain  property  as  described, 
▼hidi  rase  a  Tendor  had  agreed  to  and  to  deliver  certain  specified  deeds 
execute  and  deliver  a  valid  disposi-      which  were  desciibed  as  **  all  the  title 
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much  in  conformity  with  my  view  of  this  case.  It  is,  therefore, 
impossible  for  me  to  concur  in  the  opinion,  that  the  purchaser 
has  no  right  to  have  the  abstract  of  the  title  verified,  except 
as  far  as  the  vendor  can  verify  the  same,  by  the  production 
of  the  deeds  and  other  documents  in  his  possession.  Instead  of 
that  declaration,  I  must  declare  that  the  purchaser  has  accepted 
the  title  as  set  forth  in  the  abstract,  subject  to  the  same  being 
verified,  and  direct  a  reference  to  the  Master  to  inquire  and 
state,  whether  the  vendor  can  make  out  and  verify  the  title  set 
forth  in  the  abstract  delivered  to  the  purchaser. 


1836. 

Jan,  30. 

Feb,  9,  10. 

Dec.  10. 

Lord 

Gotten  HAM, 

L.C. 

[230  J 


THORNTON  v.  BRIGHT  (1). 

(2  My.  &  Cr.  2;K)— 255;  S.  C.  6  L.  J.  (N.  S.)  Ch.  121.) 

A  i-eal  estate  was  settled  to  the  use  of  a  father  for  life,  with  remainder 
to  the  use  of  all  and  every  or  such  one  or  more  of  his  children,  for  such 
estate  and  estates,  and  in  Hiuch  parts,  shares,  and  proportions,  and  with 
such  limitations  over,  and  charged  with  such  annual  or  gross  sums,  such 
limitations  over  and  charges  to  be  to  or  for  the  benefit  of  the  same 
children,  some  or  one  of  them,  and  in  such  manner  and  form  as  the 
father  should  appoint.  The  father  afterwards  ai)pointed  the  estate  to 
trustees  and  their  heirs,  upon  trust  to  pay  the  rents  and  prafits  thereof 
to  his  daughter,  who  was  a  maiTied  woman,  for  her  sole  and  separate 
use  during  the  life  of  her  husband,  without  power  of  antici])ation :  Held, 
that  the  appointment  of  the  estate  to  trustees  for  the  separate  use  of  the 
daughter  diu'ing  the  joint  lives  of  herself  and  her  husband  was  a  valid 
exercise  of  the  power. 

By  the  settlement  made  in  contemplation  of  a  marriage 
between  Samuel  Heywood,  barrister-at-law,  afterwards  Serjeant 
Heywood,  and  Susannah  Cornwall,  afterwards  Susannah  Hey- 
wood, dated  the  26th  of  December,  1780,  and  a  common  recovery 
duly  suffered  hi  pursuance  thereof,  the  whole  townland  and 
hereditaments  of  Ballygrubane  in  the  county  of  Armagh,  in 
Ireland,  were  settled  and  assured  (subject  to  life  estates  therein 


deeds  of  the  property  in  his  custody," 
and  the  Lord  Chancellor  (Lord 
Lykdhurst)  observed  (p.  661) :  **  As 
to  the  condition  with  respect  to  the 
title  deeds,  I  never  heard  that  because 
the  vendor  j^rovides  by  the  conditions 
of  sulo  that  ho  will  give  to  the  pur- 


chaser only  certain  specified  deeds 
the  purchaser  must  take  a  bad  title, 
or  such  title  as  appears  by  the  deeds." 
— O.  A.  S. 

(1)   lu  re  liidUy  (1879)  11   Ch.  D. 
645,  48  L.  J.  Ch.  563. 
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to  the  father  and  mother  of  Samuel  Heywood)  to  the  use  of     Thornton 

Samuel  Heywood  for  life,  with  remainder  to  truatees  to  preserve,      bright. 

&c.;    with   remainder   to  the   use  of   Susannah   Cornwall   his 

intended  wife  for  life;  with   remainder  to  the  use  of  all  and 

every  or  such  one  or  more  of  the  child  or  children  of  the  body 

of  Samuel  Heywood  on  the  body  of  Susannah  Cornwall  to  be 

begotten,  whether  male  or  female,  for  such  ♦estate  and  estates,       [  '^31  ] 

and   in   such  parts,    shares,   and   proportions,  and   with   such 

limitations  over,  and  charged  with  such  annual  or  gross  sums, 

such  limitations  over  and  charges  to  be  to  or  for  the  benefit 

of  the  same  children,  some  or  one  of  them,  and  in  such  manner 

and  form,  as  Samuel  Heywood,  at  any  time  or  times  during  his 

life,  by  any  deed  or  deeds,  writing  or  writings,  or  by  his  last 

will  and  testament  in  writing,  executed  and  attested  as  therein 

mentioned,  should  direct,  limit,  or  appoint;  and  in  default  of 

such  direction,  limitation,  or  appointment,  and  as  to  such  parts 

of   the   same  estate   whereof  no  such  direction,  limitation,  or 

appointment  should  be  made,  to  the  use  of  the  first  and  other 

sons  of  the  marriage,  successively,  in  tail  male  ;  with  remainder 

to  the  use  of  the  daughters  of  the  marriage  equally,  as  tenants 

in   common,  in   tail  general,   with   cross   remainders   between 

them  ;  and  in  case  all  such  daughters  but  one  should  die  without 

issue,  or  there  should  be  but  one  such  daughter,  then  to  the  use 

of  such  one  surviving  or  only  daughter  and  the  heirs  of  her  body, 

with  the  ultimate  remainder  to  the  use  of  Samuel  Heywood,  his 

heirs  and  assigns  for  ever. 

The  settlement  contained  a  covenant  by  the  father  of  Susannah 
Cornwall  that  he  would,  within  a  month  after  the  marriage, 
transfer  into  the  names  of  the  trustees  of  the  settlement  the  sum 
of  300/.  per  annum  Bank  Long  Annuities,  upon  certain  trusts 
for  the  benefit  of  the  intended  husband  and  wife  for  their 
respective  lives,  and  subject  thereto,  upon  trust,  as  to  2001. 
of  such  annuities,  for  all  or  such  one  or  more  of  the  children  of 
the  marriage,  and  in  such  shares  and  proportions,  manner  and 
form,  and  at  such  ages,  as  Susannah  Cornwall  should,  if  she 
survived  her  intended  husband,  as  therein  mentioned  appoint ; 
and  as  to  the  remaining  100/.  of  such  Long  Annuities,  and  also, 
in  case  the  husband  should  survive  the  *wife,  as  to  the  said  sum       [  *232  ] 
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THonnoir  of  200Z.  of  such  annuities,  upon  trust  for  all  or  such  one  or  more 
BaioHT.  o^  ^h^  children  of  the  marriage,  in  such  parts,  shares,  and 
proportions,  and  at  such  age  or  ages,  and  subject  to  such  powers 
and  limitations,  such  limitations  to  be  for  the  benefit  of  the 
children,  as  the  husband  should  by  any  deed  or  writing,  or 
any  last  will  and  testament  executed  and  attested  as  therein 
mentioned,  direct  or  appoint ;  and  in  default  of  such  direction 
or  appointment,  or  as  to  so  much  of  the  said  sums  of  200{.  and 
1001.  as  should  not  be  so  directed  or  appointed,  upon  trust  for 
all  the  children  of  the  marriage  equally,  the  shares  of  sons  to 
vest  and  to  be  assigned  to  them  at  twenty-one,  and  of  daughters 
at  twenty-one  or  marriage,  which  should  first  happen,  after  the 
decease  of  the  husband  and  wife ;  with  benefit  of  survivorship 
and  accruer  with  respect  to  the  shares  of  such  of  the  children  as 
should  die  before  they  should  have  taken  vested  interests. 

The  marriage  took  effect ;  and,  in  pursuance  of  his  covenant, 
John  Cornwall,  the  father  of  Mrs.  Samuel  Heywood,  thereupon 
transferred  into  the  names  of  the  trustees  the  sum  of  300Z.  per 
annum  Long  Annuities,  upon  the  trusts  of  the  settlement. 
There  were  issue  of  the  marriage  several  children,  of  whom 
three  only,  namely,  Phoebe  Augusta  Heywood,  Anne  Heywood 
(afterwards  the  wife  of  William  Granville  Eliot),  and  Mary 
Isabella  Heywood,  lived  to  attain  the  age  of  twenty-one. 

Under  the  will  of  John  Cornwall,  two  several  sums  of  8,000Z. 
and  2,000{.  were  afterwards  laid  out  by  the  trustees  in  the 
purchase  of  Bank  Long  Annuities,  and  held  by  them  upon 
the  same  trusts  as  the  9001.  per  annum  like  annuities  originally 
settled;  and  the  whole  amount  of  the  Bank  Long  Annuities 
included  in  the  settlement  was  thereby  increased  to  the  sum  of 
5522.  Is.  9d.  per  annum. 
";  233  ]  By  indentures  of  settlement,  dated  the  4th  and  5th  of  January, 

1815,  and  made  in  contemplation  of  a  marriage  between  Anne 
Heywood,  the  daughter  of  Samuel  Heywood,  and  William 
Granville  Eliot,  after  reciting  (among  other  things)  that  Anne 
Heywood  was  entitled,  under  the  settlement  of  the  26th  of 
December,  1780,  after  the  decease  of  Samuel  Heywood  and 
Susannah  his  wife,  in  case  no  appointment  was  made  to  the 
contrary,  to  a  vested  interest  in  one  third  share  of  5522.  Is.  9(i. 
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per  annum  Bank  Long  Annuities ;   and  that  she  was  also,     Thobnton 

V, 

by  virtue  of  the  said  settlement  and  of  a  common  recovery  bright. 
suffered  in  pursuance  thereof,  and  of  a  certain  deed  poll  of 
appointment  dated  the  3rd  of  January,  1815,  and  duly  executed 
by  Samuel  Hey  wood  in  pursuance  of  his  power  contained  in  the 
settlement,  from  and  after  the  decease  of  Samuel  Hey  wood  and 
Susannah  his  wife,  entitled  to  her  and  her  heirs  for  ever,  to  one 
eqaal  undivided  third  part  of  and  in  the  townlands  and  heredita- 
ments of  Ballygrubane ;  and  reciting  that,  upon  the  treaty  for 
the  intended  marriage,  it  was  agreed  that  such  third  part  of  the 
said  hereditaments  and  premises  should  be  conveyed,  and  the 
said  one  third  of  the  Bank  Long  Annuities  assigned,  to  trustees, 
upon  the  trusts,  and  subject  to  the  provisoes,  declarations,  and 
agreements  after  mentioned ;  she,  Anne  Heywood,  with  the  . 
privity  and  consent  of  her  intended  husband,  thereby  conveyed 
and  assured  to  certain  trustees  therein  named  and  their  heirs, 
all  that  her  undivided  third  part  of  and  in  the  townland  of 
Ballygrubane,  to  hold  the  same  with  the  appurtenances  unto 
the  said  trustees,  their  heirs,  and  assigns  (subject  nevertheless 
to  the  several  life  estates  of  Samuel  Heywood  and  Susannah  his 
wife  therein)  to  the  use,  after  the  marriage,  of  William  Granville 
Eliot  and  his  assigns  for  life,  without  impeachment  of  waste ; 
with  remainder  to  trustees  to  preserve,  &c. ;  with  remainder  to 
the  use  of  Anne  Heywood,  his  intended  wife,  for  life ;  with 
remainder  to  the  *use  cf  the  children  of  the  marriage,  in  such  [  •234  ] 
manner,  and  subject  to  such  appointment  as  therein  mentioned ; 
and  in  default  of  appointment,  to  the  use  of  the  first  and  other 
sons  of  the  marriage  successively  in  tail  male ;  with  remainder 
to  the  daughters  of  the  marriage  equally  as  tenants  in  common 
in  tail  general ;  with  cross  remainders  amongst  such  daughters  ; 
with  the  ultimate  remainder  to  the  use  of  Samuel  Heywood,  his 
heirs  and  assigns  for  ever.  And  Anne  Heywood,  with  the  like 
consent  and  approbation,  thereby  assigned  to  the  same  trustees, 
their  executors,  administrators,  and  assigns,  all  that  her  equal 
undivided  third  part  of  the  sum  of  552Z.  Is.  9d.  per  annum  Bank 
Long  Annuities,  to  hold  the  same  upon  trust  (after  the  decease 
of  the  survivor  of  Samuel  Heywood  and  Susannah  his  wife) 
to  pay  the  dividends  thereof  to  William  Granville  Eliot  for 
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Thornton     his  life,  and  after  his  death  to  pay  the  same  to  Anne  Heywood  ; 

Bbiout.  Bind  after  her  death,  to  make  over  the  same  one  third  of  the  said 
funds  and  the  dividends  thereof  to  the  children  of  the  marriage 
in  such  manner  and  subject  to  such  power  of  appointment  as 
therein  mentioned. 

This  settlement  also  contained  a  covenant  by  William  Gran- 
ville Eliot  that  in  case  Anne  Heywood,  or  William  Granville 
Eliot  in  her  right,  should,  at  any  time  during  her  coverture, 
become  entitled,  by  survivorship  or  otherwise,  to  any  further 
share  or  interest  in  the  said  townland  and  hereditaments,  or 
any  further  sum  in  the  Long  Annuities,  or  to  any  other  money, 
estates,  or  effects,  by  virtue  of  any  gift,  bequest,  or  otherwise,  of 
any  of  her  relations  or  friends,  exceeding  the  value  of  50/.,  he, 
William  Granville  Eliot,  would,  within  a  month  after  she  or 
he  in  her  right,  should  become  so  entitled,  unless  otherwise 
expressly  ordered  or  appointed  by  the  deed  or  will  under  which 
she  should   become  entitled  thereto,  convey,  assign,   pay  and 

[  *236  ]  make  over  the  same  to  *the  trustees  of  the  settlement  for  the 
time  being ;  as  to  such  part  thereof  as  should  be  of  the  nature  of 
real  estate,  to  the  several  uses  thereinbefore  mentioned  con- 
cerning the  third  part  of  the  townland  and  hereditaments 
thereby  granted  and  released;  and,  as  to  such  part  thereof 
as  should  be  of  the  nature  of  personal  estate,  upon  the  several 
trusts  therein  expressed  and  declared  concerning  the  Bank  Long 
Annuities  thereby  assigned.  And  Samuel  Heywood,  thereby, 
for  himself  and  for  Susannah  his  wife,  covenanted  with  the 
trustees  that  neither  he  nor  his  wife  would  at  any  time  in  virtue 
of  their  respective  powers,  make  any  appointment  of  any  part  of 
the  sum  of  5522.  Is.  dd.  [per  annum]  Bank  Long  Annuities  that 
should  lessen  or  diminish  the  one  third  share  thereof  to  which 
Anne  Heyw^ood  w^as  entitled,  and  thereinbefore  assigned  by  her. 
The  marriage  between  William  Granville  Eliot  and  Anne 
Heywood  was  duly  solemnised ;  and  there  were  issue  of  the 
marriage  tw^o  surviving  children  only,  both  of  whom  are  infants. 
In  the  month  of  January,  1822,  Susannah  Heywood  died, 
and  was  survived  by  her  husband,  and  their  three  daughters. 
Mary  Isabella  Heywood,  one  of  those  daughters,  died  in  October, 
1822,    unmarried    and    intestate,    and    her    father,    Serjeant 
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Heywood,  took  out  administration  to  her  estate.  The  trustees  Thornton 
of  Serjeant  Heywood*s  marriage  settlement,  conceiving  that  bbiout. 
Mary  Isabella  Heywood,  in  default  of  appointment,  took  a 
vested  interest  in  one  third  of  the  sum  of  5521.  Is.  9d.  per 
aumum  Bank  Long  Annuities,  subject  to  her  father's  life  interest 
therein,  shortly  afterwards  sold  out  that  third  (being  1842.  Os.  Id. 
per  annum)  and  paid  over  the  proceeds  to  Serjeant  Heywood, 
as  the  administrator  of  his  deceased  daughter.  The  amount 
of  the  Long  Annuities  standing  in  the  names  of  the  trustees 
was  thus  reduced  to  the  sum  of  368/.  1h.  2d.  per  annum. 

On  the  15th  of  June,  1826,  Serjeant  Heywood  made  his  [  *2m  ] 
will,  which  was  executed  and  attested  as  required  by  the  power 
contained  in  his  marriage  settlement.  By  that  will,  after 
reciting,  among  other  things,  that,  by  virtue  of  a  deed  poll, 
dated  the  drd  of  January,  1815,  and  executed  in  pursuance 
of  the  power  contained  in  his  marriage  settlement,  and  by 
the  settlement  made  on  the  marriage  of  his  daughter  Anne, 
one  equal  third  of  the  townland  of  Ballygrubane  had  been 
settled  and  limited  as  therein  mentioned,  and  that  one  third 
of  the  Bank  Long  Annuities  to  which  his  said  daughter  w*a8 
then  presumptively  entitled  was  assigned  to  her  trustees  upon 
the  trusts  therein  mentioned ;  and  further  reciting  the  receipt 
by  the  testator  of  the  proceeds  of  the  sum  of  1842.  Os.  Id. 
per  annnm  Bank  Long  Annuities,  as  administrator  of  his 
deceased  daughter  Mary  Isabella,  and  that  184Z.  08.  Id.  being 
one  moiety  of  the  remaining  sum  of  368Z.  1^.  2d.  per  annum 
Bank  Long  Annuities  was,  by  virtue  of  his  covenant  in  the 
marriage  settlement  of  his  daughter  Anne,  to  be  transferred, 
upon  his  decease,  to  the  trustees  of  her  settlement;  and  that 
he  had  a  right  to  appoint  the  remainder  of  the  Bank  Long 
Annuities,  under  the  power  reserved  to  him  in  his  own  marriage 
settlement ;  the  testator,  in  pursuance  and  execution  of  that 
power,  and  of  all  other  powers  in  him  vested,  directed  and 
appointed  the  remaining  two  thirds  of  the  estate  of  Ballygru- 
bane, to  the  use  of  Bichard  Bright  and  Benjamin  Heywood 
and  their  heirs,  and  also  appointed  to  the  same  trustees,  their 
executors,  administrators,  and  assigns,  the  sum  of  184/.  0^.  Id. 
Bank  Long  Annuities,  being  the  remaining  third  of  such  Long 
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Thobnton  Annuities,  upon  trust,  out  of  the  rents  of  the  two  thirds  of 
Bright.  Ballygrubane,  and  the  dividends  or  income  of  the  Long 
Annuities,  yearly  to  pay  unto  or  for  his  daughter  Phcebe 
Augusta  Hey  wood,  during  her  life,  for  her  own  use  and  benefit, 
such  sums  of  money,  not  exceeding  in  any  one  year  300?., 
[  *237  ]  as  his  trustees  ♦and  his  daughter  Anne  Eliot  might  think 
most  for  her  advantage.  And  the  testator  directed  that  the 
annual  surplus,  if  any,  of  such  rents  and  dividends  should  be 
paid  to  his  daughter  Anne  Eliot  for  her  separate  use,  free 
from  the  control  of  her  then  present  or  any  future  husband, 
during  the  joint  lives  of  herself  and  Phoebe  Augusta  Heywood, 
and  that  her  receipt  alone,  notwithstanding  her  coverture, 
should  be  a  sufficient  discharge  to  the  trustees;  and  in  case 
of  the  death  of  Anne  Eliot,  during  the  life  of  Phoebe  Augusta 
Heywood,  then  such  annual  surplus  was  to  be  paid  to  such 
person  or  persons  as  should  be  the  heir  of  the  body  of  Anne 
Eliot  for  the  time  being.  And  after  the  decease  of  Phcebe 
Augusta  Heywood,  in  case  Anne  Eliot  and  her  then  present 
husband  should  be  then  livinp,  upon  trust  to  pay  the  whole 
of  the  rents  and  profits  of  the  two-thirds  of  Ballygrubane  into 
the  proper  hands  of  Anne  Eliot,  or  such  person  or  persons 
as  she  should  by  writing  appoint,  for  her  sole  and  separate 
use,  and  free  from  the  control  of  her  then  present  husband; 
and  her  receipt  alone,  notwithstanding  her  coverture,  was  to 
be  a  sufficient  discharge  to  the  trustees;  but  Anne  Eliot  was 
not  to  be  at  liberty  to  assign  or  appoint  such  rents  and  profits 
by  anticipation,  or  before  they  became  actually  due.  And  in 
case  Anne  Eliot  should  survive  her  then  present  husband, 
then  the  testator,  from  and  after  his  decease,  and  the  decease 
of  his  daughter  Phoebe  Augusta  Heywood,  appointed  the  said 
two  third  parts  of  Ballygrubane  to  Anne  Eliot  and  the  heirs 
of  her  body.  But  in  case  Anne  Eliot  should  die  in  the  lifetime 
of  her  said  husband  and  of  Phoebe  Augusta  Heywood,  the 
testator  thereby  willed  that  Anne  Eliot  should  have  full  power 
to  give  or  appoint,  after  the  decease  of  Phcebe  Augusta  Heywood, 
the  whole  or  any  part  of  the  two  third  parts  of  Ballygrubane 
to  all  or  any  one  or  more  of  her  children  who  might  survive 
\  *2H8  ]       her,  for  such  ♦estate  and   estates,  upon  and  for  such   trusts, 
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and  in  such  manner  and  form  as,  notwithstanding  her  coverture,  Thornton 
she,  by  her  last  will  and  testament  in  writing,  or  any  codicil  brioht. 
thereto,  executed  and  attested  as  therein  mentioned,  should 
direct  or  appoint ;  and  in  default  of  such  direction  or  appoint- 
ment, then  the  testator  directed  and  appointed  the  same  unto 
the  heirs  of  the  body  of  Anne  Eliot.  And  the  testator  thereby 
also  directed  that,  from  and  after  the  decease  of  Phoebe  Augusta 
Heywood,  the  income  of  the  Bank  Long  Annuities  should  be 
paid  to  Anne  Eliot  for  her  separate  use,  during  the  joint 
lives  of  herself  and  her  then  present  husband;  and  in  case 
bhe  should  survive  her  husband,  that  the  capital  of  the  Bank 
Long  Annuities  should  be  transferred  to  her  for  her  own  use; 
but  in  case  she  should  die  in  her  husband's  lifetime,  then, 
after  her  decease,  the  trustees  were  directed  to  transfer  the 
capital  of  such  Long  Annuities  to  such  person  or  persons  and 
in  such  manner  and  form  as  Anne  Eliot  should,  notwithstanding 
her  coverture,  by  her  last  will  and  testament  in  writing,  or 
any  codicil,  executed  and  attested  as  therein  mentioned,  appoint ; 
and  in  default  of  such  appointment,  unto  her  executors  or 
administrators  as  part  of  her  personal  estate.  Bichard  Bright 
and  Benjamin  Heywood  were  appointed  the  executors  of  the 
will. 

Serjeant  Heywood  died  in  the  month  of  September,  1828, 
leaving  his  daughters  Phoebe  Augusta  Heywood  and  Anne  Eliot 
his  co-heiresses-at-law  and  only  next  of  kin.  Phoebe  Augusta 
Heywood  died  in  the  month  of  June,  1882,  unmarried  and 
intestate,  leaving  Anne  Eliot  her  heiress-at-law  and  only  next 
of  kin. 

The  bill  was  filed  by  the  trustees  of  Serjeant  Heywood 's 
marriage  settlement  against  the  trustees  and  executors  of  the 
Serjeant^s  will  (one  of  whom  had  also  *obtained  letters  of  [  'iay  ] 
administration  de  bonis  non  of  Mary  Isabella  Heywood)  against 
Mr.  and  Mrs.  Eliot,  their  infant  children,  and  the  trustees 
of  their  marriage  settlement,  and  against  the  personal  represen- 
tative of  Phoebe  Augusta  Heywood ;  and  it  prayed  that  the 
rights  of  the  several  parties  in  the  property  which  formed  the 
subject  of  the  settlement  of  December,  1780,  might  be  ascertained 
and  declared. 
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TuoRiiTOK  By  the  decree  of  the  Vicb-Chancbllor,  made  at  the  hearing 
Bright,  of  the  cause,  it  was,  among  other  things,  declared  that  the 
settlement  of  the  5th  of  January,  1815,  made  on  the  marriage 
of  William  Granville  Eliot  and  Anne  Hey  wood,  was  a  valid 
appointment  of  one  third  of  the  552Z.  Is.  9d.  per  annum  Bank 
Long  Annuities;  and  that  the  one  third  of  the  sum  of  552Z.  Is.  9d. 
per  annum  Bank  Long  Annuities,  amounting  to  184i.  Os.  Id., 
per  annum  like  Annuities,  sold  out  in  the  lifetime  of  Samuel 
Hey  wood,  and  the  proceeds  whereof  were  paid  to  him,  was 
unappointed ;  and  that  one  thii*d  of  such  last  mentioned  third 
vested  in  Anne  Eliot,  one  other  third  in  Phoebe  Augusta 
Heywood,  and  the  other  third  in  Mary  Isabella  Heywood  ; 
and  that  Anne  Eliot  became  entitled,  as  the  next  of  kin  of 
Phoebe  Augusta  Heywood  to  her  said  one  third  of  a  third, 
and  that  the  two  thirds  of  a  third,  to  which  Anne  Eliot  so 
became  entitled,  were  liable  to  be  settled  under  the  covenants 
contained  in  her  marriage  settlement;  and  that  under  the 
appointment  contained  in  the  will  of  Samuel  Heywood,  Anne 
Heywood  became  absolutely  entitled  for  her  separate  use  to 
the  remaining  one  third  of  the  sum  of  552Z.  1«.  9rf.  per  annum 
Bank  Long  Annuities ;  and  that  she  was  not  bound  to  settle 
the  same.  And  it  was  further  declared  that  the  appointment 
contained  in  the  will  of  Samuel  Heywood,  as  to  the  two  thirds 
of  the  real  estate  of  Ballygrubane,  to  the  trustees  for  the 
[  '240  ]  separate  use  of  *Anne  Eliot,  was  invalid ;  but  that  the  appoint- 
ment of  the  same  two  thirds  by  that  will  to  Anne  Eliot  in  tail 
was  a  valid  appointment;  and  that  under  the  covenants  con- 
tained in  her  marriage  settlement,  she  was  bound  to  settle 
the  same  to  the  several  uses  in  the  settlement  expressed 
concerning  the  one  third  of  the  hereditaments  and  premises 
thereby  granted  and  released ;  and  that  Anne  Eliot  should 
convey  the  same  to  the  trustees  of  her  marriage  settlement,  and 
settle  the  same  accordingly;  and  that  the  trustees  of  Serjeant 
Heywood's  will  should  pay  to  William  Granville  Eliot,  as  being 
entitled  thereto  under  the  settlement,  a  moiety  of  the  rents 
received  by  them,  and  which  became  due  after  the  decease 
of  Samuel  Heywood,  and  prior  to  the  decease  of  Phoebe  Augusta 
Heywood,  in  respect  of  the  two  undivided  thirds  of  the  said  real 
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estate,  and   also   the  entirety  of  the   rents  of  the  same  two     Thoknton 
undivided  thirds  which  had  accrued  due,  and  had  been  received      bright. 
by  them  since  the  death  of  Phcebe  Augusta  Heywood. 

The  defendant  Mrs.  Eliot  appealed  against  so  much  of  the 
Vice-Chakcellob'8  decree,  as  declared  the  appointment  of  two 
thirds  of  the  estate  of  Ballygrubane  to  be  void,  and  against 
the  consequential  directions. 

The  Solidtor-General  and   Mr.   Lovat,  in  support  of   the 
appeal. 

Mr.  Jacob  and  Mr.  Norton,  in  support  of  the  decree.  [  242  ] 

Mr.  Stevens  and  Mr.  Gresley  appeared  for  other  parties.  [  245  ] 

The  Solicitar-General,  in  reply. 

[The    arguments   of  counsel  and   the  cases   cited   by  them 
sufficiently  appear  from  the  following  judgment.] 

The  Lord  Chancellor  [after  stating  the  facts  and  documents,       Dec  lo. 
and  the  substance  of  the  decree,  said :] 

The  effect  of  this  decree  is  to  declare  that  the  testator  had  no       [  247  j 

power  to  direct  the  payment  of  the  rents  to  his  daughter  Anne 

for  her  separate  use,  and  to  treat  the  appointment  as  creating  a 

valid  estate  tail,  inasmuch  as  it  directs  her  to  convey  the  two 

thirds  to  the  trustees  of  her  own  settlement  under  the  covenant, 

although  the  estate  tail  was  given  only  in  the  event  of  Anne 

surviving  her  husband,  who  is  still   alive,  and   although   the 

covenant  in  her  settlement  was  by  the  husband  only,  and  was 

to  operate  only  in  the  event  of  the  instrument  under  *which  she      [  ^248  ] 

might  become  entitled  to  the  property  not  directing  otherwise. 

The  effect  of  the  decree  is  to  give  to  the  husband  an  estate  for 

life   in   his  own   right,  contrary  to   the   express  directions  of 

Serjeant  Heywood's  will,  and   unless  she   should   survive  her 

hosbandy  to  deprive  the  wife  of  all  benefit  from  the  property, 

and  if  she  should  survive  him,  to  give  her  only  a  life  estate, 

although,  in  that  event,  the  testator  gave  her  an  estate  tail. 

The  first  question  to  be  considered  is  whether  Serjeant  Heywood 
was  authorises!  by  his  own  settlement  to  appoint  the  rents  of 
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Thornton    the  two  thirds  of  the  estate  to  the  separate  use  of  his  daughter 
Bright.      Anne  ;    because,  if  he  was,  the  question  whether  such  interest 
as  she  took  under  his   will  was,  or  was  not,   subject   to   the 
covenant  in  her  own  settlement,  will  not  arise.     Now,  his  power 
is  to  appoint  in  favour  of  children  for  such  estate  and  estates, 
charged  with  such  annual  or  gross  sums,  and  in  such  manner 
and  form  as  he  should  think  fit.     As  to  so  much  of  and  such 
interest  in  the  estate  as  Serjeant  Hey  wood  should  not  effectually 
appoint,  Mrs.  Eliot,  in  the  events  which  have  happened,  would, 
by  the  provisions  of  the  settlement  of  1780,  be  entitled  in  tail. 
It  is  said  that  what  Serjeant  Heywood  has  attempted  to  do,  by 
way  of  appointment,  in  the  event  of  Mrs.  Eliot  dying  in  the  life- 
time of  her  husband  and  sister,  namely,  to  give  her  a  power  of 
appointing  amongst  her   children,  and,   in   default  of  her   so 
appointing,  to  give  the  estate  to  the  heirs  of  her  body,  is  not 
within  the  power,  and  therefore  void.    Jiut  he  has  also  appointed 
the  rents  of  the  estate,  during  the  joint  lives  of  herself  and  her 
husband,  to  trustees  for  her  separate  use,  and  the  estate  itself 
to  her  in  tail,  if  she  should  survive  her  husband  ;  and  the  decree 
declares  that  his  appointment  to  her  in  tail  is  valid ;  but  that 
the  appointment  of  the  rents  for  her  separate  use  is  invalid  ; 
[  •24.9  ]       and  the  decree  directs  Mrs.  *Eliot  so  to  deal  with  this  estate  tail 
as  to  settle  it  according  to  the  covenant  in  her  own  settlement. 
Now  it  is  to  be  observed,  that  if  the  appointment  of  the  rents  to 
her  separate  use,  and  of  the  estate,  in  the  event  of  her  dying  in 
her  husband*s  lifetime,  be  invalid,  Mrs.  Eliot  is  entitled  to  an 
immediate  estate  tail  under  the  settlement  of  1780;    but  the 
estate  tail,  under  the  appointment  in  the  will  of  Serjeant  Hey- 
wood, is  made  to  depend  upon  her  surviving  her  husband,  who 
is  still  alive ;    and,  therefore,  it  does  not  appear  how  such  an 
estate  can  be  made  subject  to  the  covenant  in  her  settlement, 
even  supposing  the  object  of   that   settlement  to  be   to  give 
interests  to  the  husband,  and  not  to  protect  the  wife  against  the 
exercise  of  his  marital  rights. 

It  has  not  been  disputed  at  the  Bar,  and  the  decree  affirms, 
that  the  appointment  of  the  estate  tail  is  good  ;  but  if  it  be  good, 
it  must  prevail  according  to  the  terms  and  conditions  of  the 
appointment,  namely,  to  take  effect  after  the  termination  of  the 
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joint  lives  of  Mr.  and  Mrs.  Eliot,  and  in  the  event  only  of  Mrs.     Thorkton 
Eliot  surviving  her  husband.  Bright. 

Serjeant  Hey  wood,  in  exercising  this  power,  has  given  to  his 
daughter  the  rents  for  her  separate  use,  during  the  joint  lives 
of  herself  and  her  husband,  and,  if  she  survive  him,  then  the 
estate,  in  tail ;  the  obvious  object  being  to  protect  his  daughter 
against  the  marital  power  of  her  husband,  and  to  exclude  the 
husband  from  any  participation  in  the  benefit  of  that  property. 
The  decree,  however,  wholly  defeats  this  object  in  two  ways.  It 
declares  the  gift  of  the  rents  for  the  separate  use  of  Mrs.  Eliot 
to  be  invalid ;  and  it  treats  the  estate  tail,  under  the  appoint- 
ment; which  it  declares  to  be  good,  as  a  present  interest ;  and 
it  gives  to  the  husband  the  same  benefits  in  the  two  thirds  of 
the  estate  as  he  had  *under  his  own  settlement  in  the  one  third.  [  *250  ] 
The  terms  of  the  power  are  as  large  as  they  can  well  be  :  ''  for 
such  estate  and  estates,  and  in  such  parts,  shares,  and  pro- 
portions, and  with  such  limitations  over,  and  charged  with  such 
annual  or  gross  sums,  such  limitations  over  and  charges  to  be 
to  or  for  the  benefit  of  the  same  children,  and  in  such  manner 
and  form,"  as  Serjeant  Heywood  should,  at  any  time  or  times, 
direct,  limit,  or  appoint.  What  is  there  to  prevent  the  donee 
of  such  a  power  from  directing  the  rents  of  the  estate,  the 
subject  of  the  power,  to  be  paid  to  a  married  daughter,  during 
the  joint  lives  of  her  and  her  husband,  and,  if  she  survive  her 
husband,  the  estate  itself  to  her  in  tail  ? 

In  support  of  the  decree  it  was  first  contended  that  the  words 
"  in  such  manner  and  form  "  applied  only  to  the  charges  to  be 
created,  and  the  limitations  over  to  be  made,  under  the  power ; 
but  this  is  clearly  contrary  to  the  meaning  of  the  clause ;  the 
copulatives  run  through  the  whole  of  it,  and  every  limb  of  it 
is  part  of  the  whole  body, — **  for  such  estates,  and  in  such 
parts,  and  with  such  limitations,  and  charged  with  such  sums, 
and  in  such  manner  and  form.'* 

It  was  contended,  secondly,  that  under  such  a  power  the  donee 
could  only  appoint  so  as  to  create  legal  estates.  Could  he  then, 
in  executing  the  power  to  charge,  create  only  a  legal  rent  charge? 
and  what  do  the  words  "in  such  manner  and  form"  imply? 
The  argument  assumes  that  under  such  a  power  the  donee  could 
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Thornton  not,  for  any  purpose,  create  a  trust.  It  was  said,  indeed,  that 
Bbioht.  a  court  of  equity  would  not  interfere  to  carry  such  intention 
into  effect.  But  the  Court  interposes  only  as  it  does  to  enforce 
the  execution  of  all  other  trusts ;  the  appointment  creating  a 
legal  estate  in  trustees  during  Mrs.  Eliot's  life ;  and  the  argument 
[  '251  ]  was  *necessarily  confined  to  appointments  of  which  the  subject 
is  a  legal  estate  in  land ;  this  very  decree  giving  effect  to  a 
precisely  similar  appointment  over  a  sum  of  stock.  The 
objection,  therefore,  is  not  that  the  appointment  is  not  within 
the  terms  of  the  power,  but  that  such  a  power,  to  be  exercised 
over  land,  including  the  legal  estate  as  well  as  the  beneficial 
interest,  must  be  confined  to  creating  a  legal  estate  and  cannot 
create  a  trust.  This  must  depend  upon  the  terms  of  the  power, 
and  the  intention  by  those  terms  expressed ;  for,  undoubtedly, 
every  mode  of  dealing  with  an  estate  may  be  effected  through 
the  means  of  a  power  which  could  be  exercised  by  the  original 
authors  of  the  power. 

All  this  reasoning,  however,  must  yield  to  the  weight  of 
authority,  if  the  point  has  been  established  by  authority. 
Alexander  v.  Alexander  (i)  was  cited  for  the  appellant ;  and  that 
case  establishes  that,  under  a  power  to  appoint  a  personal  fund 
in  such  proportion  as  the  donee  should  direct,  an  appointment 
to  one  of  the  objects  for  life,  to  her  separate  use,  was  good.  So 
far  it  is  a  strong  authority  for  the  appellant ;  but  the  respondent 
contended  that  another  part  of  that  case  was  in  his  favour,  that 
is  to  say,  the  part  which  related  to  the  share  of  Francis.  Now, 
as  to  Francis's  share,  the  case  was  this :  the  donee  having 
power  to  appoint  amongst  children,  gave,  contingently,  a  part 
of  the  fund  to  two  of  the  children,  to  apply  it  at  their  discretion 
for  the  benefit  of  another  child,  namely,  Francis,  his  wife,  and 
children.  This  was  clearly  bad  on  two  grounds.  It  was  a 
delegation  of  the  power,  and  was  to  be  exercised  in  favour  of  the 
wife  and  children,  who  were  not  objects  of  the  power.  The 
decision  upon  this  point  cannot  possibly  aid  the  argument  of 
the  respondent. 
[  252  ]  The  respondent's  counsel  also  attempted  to  draw  an  argument 

from  JJcrveii  v.  Jlerrey  (2),  which,  they  contended,  established 
(1)  2  Ve8.  Sen.  640.  (2)  1  Atk.  561. 
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the  proposition,  that  a  power  to  appoint  in  favour  of  a  particular     Thornton 

person  cannot  be  executed  by  an  appointment  to  trustees  for      bright. 

such  person.      In  that  case  there  was  in  a  settlement  a  power  to 

a  father  to  make  a  jointure  to  the  amount  of  600Z.,  interposed  . 

between  his  own  legal  estate  for  life  and  a  legal  remainder  to  his 

son ;  and  he  attempted  to  execute  the  power  by  appointing  the 

estate  to  trustees,  upon  trust,  to  pay  600Z.  a  year  to  his  wife. 

Lord  Hardwicke  held  that  a  power  to  jointure  was  a  power  to 

create  a  legal  estate,  and  was  not  well  executed  by  creating  a 

trust ;   but  he,  nevertheless,  considered  the  wife  as  entitled  to 

her  jointure,  and  decreed  accordingly.      That  is  no  authority  to 

show  that   such   a   power   as  is  found  in  this  case  cannot  be 

executed  by  creating  a  trust ;  but  it  does  prove,  that  where  there 

was  at  law  a  failure  in  the  execution  of  the  power,  this  Court 

gave  to  the  object  of  it,  being  a  wife,  the  full  benefit  of  it.      The 

leport  of  Churchman  v.  Harvey  (i)  establishes  the  same  principle. 

Xo  other  cases  were  relied  upon  for  the  respondent.     Several 

were  cited  for  the  appellant,  in  which,  under  such  a  power  of 

appointment  as  in  the  present  case,  over  a  fund  of  personalty, 

an  api)ointment  for  the  separate  use  of  a  married  daughter  had 

been  held  good.     To  that  class  belong  cases  like  Alexander  v. 

Alexander  and  Maddison  v.  Andrew  (2),  upon  which  it  is  not 

however,  necessary  to  observe  particularly ;  the  decree  in  this 

very  case  establishing  the  proposition  as  to  the  one  third  of  the 

Long  Annuities. 

It  was  contended,  however,  that  the  rule  does  not  apply  to 
lands,  at  least  when  the  subject  of  the  power  *is  a  legal  estate  [  •253  ] 
in  lands.  No  case,  as  I  have  already  stated,  was  cited  in  support 
of  this  proposition.  Against  it  there  are  severaL  The  first  of 
these  is  Pitt  v.  Jackson  (3),  w^here  a  sum  of  money  was  covenanted 
to  be  laid  out  in  land,  to  be  settled  upon  the  husband  for  life, 
remainder  to  the  wife  for  life,  remainder  to  the  children  in  such 
shares,  for  such  estates,  and  subject  to  such  powers,  limitations, 
and  provisoes  as  the  husband  should  appoint.  Real  estates  were 
purchased  with  the  trust  fund:  but  the  husband,  by  his  will, 
directed  that  10,000/.,  which  he  considered  to  be  part  of  the 

(1)  Amb.  335.  (3)  2  Br.  C.  C.  51. 

(2)  1  Yes.  Sen.  58. 
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THOBKTOb*  trust  fund,  should  be  laid  out  in  land,  to  be  conveyed  to  a 
Bbiqht.  daughter  of  the  marriage  for  life,  for  her  separate  use,  with 
remainder  to  her  children  in  tail.  The  cause  was  first  beard  by 
Lord  Kbnyon,  then  Master  of  the  Rolls,  sitting  for  the  Lord 
Chancellor,  when  it  was  decreed  that  as  to  this  sum  of  10,000/., 
it  should  be  laid  out  in  land,  to  be  settled  to  the  use  of  trustees 
for  the  daughter  and  the  heirs  of  her  body  ;  but  that  the  profits 
should  be  pai  I  for  her  separate  use.  The  cause  was  afterwards 
reheard  by  Lord  Rosslyn  upon  a  bill  of  review,  under  the  name 
of  Smith  V.  Lord  Camelford  (i),  when  his  Lordship  decided  that 
the  appointment  did  not  operate  upon  the  land  purchased,  the 
husband  having  intended  to  appoint  the  fund ;  nor  upon  the 
fund,  because  it  had  ceased  to  exist,  being  invested  in  the  land. 
The  judgment  of  the  Master  of  the  Rolls,  however,  with 
respect  to  the  effect  of  the  appointment  of  the  10,000/.,  if  there 
had  been  a  proper  subject-matter  upon  which  the  appointment 
could  operate,  is  not  affected  by  the  decision  of  Lord  Rosslyn. 
On  the  contrary.  Lord  Rosslyn  (2)  expresses  an  opinion  in  favour 
of  Lord  Kenyon's  judgment  upon  this  point. 
[  264  ]  The  case  of  Pitt  v.  Jackson  is  admitted  to  be  an  authority  for 

the  appellant ;  but  its  weight  is  attempted  to  be  lessened  by  a 
statement,  that  the  same  counsel  appeared  for  the  husband  and 
the  wife.  In  Crompe  v.  Barrow  (3),  the  subject  of  the  power  was 
leasehold  property  in  tiust.  It*  is,  however,  an  authority,  that 
an  appointment  to  the  separate  use  of  a  married  woman  is  a 
good  appointment  under  a  less  extensive  power  than  this.  In 
Kenworthy  v.  Bate  (4),  the  power  was  over  a  legal  estate  in  land  ; 
the  settlement  being  to  the  use  of  the  husband  for  life,  remainder 
to  the  wife  for  life,  remainder  to  such  children  of  the  marriage 
as  their  father  should  by  will  direct  and  appoint.  The  father, 
by  his  will,  directed  that  the  estate  should  be  sold  and  the 
proceeds  divided  among  the  children ;  and  this  appointment  was 
supported,  upon  the  authority  of  Loitrf  v.  Long  (5),  Thwaytes  v. 
L>ye  (6),  and  Roberts  v.  Diiall  (7).     How  then  can  it  be  contended, 

(1)  3  R.  E.  36  (2  Ves.  Jr.  698).  (5)  5  E.  B.  101  (5  Ves.  445). 

(2)  3  E.  E.  42  (2  Ves.  Jr.  pp.  711,  (6)  2  Vern.  80. 

712).  (7)  2  Eq.  Ca.  Ab.  668,  pi.  19;  and 

(3)  4  E.  R.  318  (4  Ves.  681).  1  Atk.  607. 

(4)  6  R.  E.  46  (6  Ves.  793). 


?oi*.  XLY.:       1836.     CH.    2  MY.  &  CR.  254—255.  61 

that  such  a  power  as  this  over  a  legal  estate  in  lands  can  only     Thornton 

be  executed  by  creating  legal  estates  ?    If  the  contrary  be  the      bright. 

law,  where  then  is  the  difference  between  such  appointments 

over  personalty  and  over  land  ;   and  what  is  the  ground  of  the 

difference  which  this  decree  establishes  ?     The  cases  of  Bennet 

V.  Datis  (I)  and  Doe  v.  Martin  (2)  were  cited  for  the  appellant, 

to  prove,  that  if  there  were  any  objection  in  the  appointment 

to  trustees,  the  wife's  right  would  be  the  same  in  equity ;  but 

in  my  view  of  the  case,  it  is  not  necessary  to  resort  to  that 

ground. 

It  was  lastly  contended  for  the  respondent,  that  supposing  the 
appointment  for  the  separate  use  of  Mrs.  Eliot  to  be  good,  she 
was  bound  by  the  covenant  to  devest  *herself  of  it,  and  to  settle  [  *2r>5  ] 
the  estate  according  to  the  terms  of  her  own  settlement,  which 
would  have  the  effect  of  giving  to  her  husband  an  estate  for 
life,  and  so  defeat  the  object  of  the  appointment.  To  this 
argument,  however,  there  are  three  answers:  1st,  That  the 
covenant  is  the  husband's  only,  and  applies  only  to  that  over 
which  he  might  have  dominion ;  2ndly,  That  it  does  not  apply 
to  property,  as  to  which  any  express  order  or  direction  was 
given  inconsistent  with  the  purposes  of  the  settlement;  and, 
3rdly,  That  the  decree  in  this  cause  concludes  this  argument, 
because  the  one  third  of  the  Long  Annuities  would  be  as 
much  within  the  terms  of  the  covenant  as  the  two  thirds  of 
the  real  estate. 

Upon  the  whole,  therefore,  after  paying  every  attention  to  the 
argument  in  favour  of  the  decree,  and  with  the  utmost  respect 
for  the  authority  from  whence  it  proceeded,  I  cannot  come  to  the 
opinion  that  this  appointment  for  the  separate  use  of  Mrs.  Eliot 
is  void. 

The  result  is,  that  I  must  reverse  so  much  of  the  decree  as 
declares  the  appointment  to  be  invalid,  and  directs  the  con- 
veyance to  the  uses  of  Mrs.  Eliot's  settlement,  and  as  directs 
payment  of  the  rents  according  to  the  declaration ;  and  in  lieu 
of  that  part  of  the  decree,  I  must  declare  this  appointment  to  be 
good,  and  direct  the  trustees  to  pay  the  rents  to  the  separate 

(1)  2  P.  Wma.  316.  (2)  2  E.  E.  324  (4  T.  E.  39). 
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use  of   Mrs,  Eliot  during  the  joint  lives  of  herself  and  her 
husband. 

There  being  no  conveyance  at  present  to  be  executed,  it  does 
not  seem  proper  to  make  any  further  declaration  as  to  the 
ulterior  interests  in  the  property. 


1^87. 
March  18. 

Lord 

COTTBNUAM, 

L.C. 

[276] 


[  ^276  ] 


In  thk  Matter  of  the  NORWICH  CHAIilTIES. 

(2  My.  &  Gr.  275—308.) 

When  a  reference  has  been  made  to  the  Master  to  appoint  trustees 
of  a  charity,  it  is  the  rule  of  the  Court  to  adopt  the  Master's  appoint- 
ments, unless  the  persons  appointed  can  be  shown  to  be  objectionable ; 
and  the  Comi  will  not  enter  into  the  question  of  the  fitness  of  other 
persons  whom  the  Master  has  refused  to  appoint. 

Where,  however,  under  the  Municipal  Corpoi-ations  Regulation  Act, 
a  reference  had  been  made  to  the  Master,  to  appoint  new  trustees  of 
charity  property,  in  the  stead  of  the  old  corporation,  who  had  been  the 
former  trustees,  and  the  Master  had  received  evidence  which  tended  to 
show  that  there  was  a  suspicion  of  the  old  trustees  having  exercised  their 
trust  for  political  purposes,  and  had  declined  to  i-e-appoint  any  of  the  old 
trustees,  and  had  written  a  memorandum,  stating  that  he  had  come  to 
that  determination  **  in  consequence  of  the  case  made  against  the  old 
trustees ;  "  the  Court  entered  into  the  consideration  of  the  propriety  of 
the  Master's  conduct  in  rejecting  all  the  old  trustees ;  and  held,  that  the 
existence  of  a  general  suspicion  of  impropriety  on  the  part  of  the  old 
trustees  in  the  exercise  of  their  trust,  whether  that  suspicion  were  well 
or  ill  founded,  justified  the  Master  in  declining  to  i*e-appoint  any  of  the 
old  trustees. 

An  institution  for  the  maintenance  and  education  of  pour  children, 
founded  in  1617,  and  chartered  in  4  Car.  I.  (1628),  was  held,  under  the 
circumstances,  to  be  not  exclusively  a  Church  of  England  charity,  so 
as  to  make  it  proper  to  place  it  under  the  superintendence  of  a  body  of 
trustees  consisting  entirely  of  members  of  the  Church  of  England. 

This  ease  came  before  the  Lord  Chancellor  upon  a  petition 
to  confirm  the  Master's  report  of  his  having  appointed  certain 
trustees  of  the  Norwich  charities,  under  the  Act  for  the  regula- 
tion of  municipal  *corporations  (i),  and  upon  a  cross-petition, 
presented  by  Samuel  Bignold  and  William  liackham,  which 
prayed  that  the  report  might  not  be  confirmed. 

By  an  order  made  by  the  Lord  Chancellor,  on  the  20th  of 
August,  18S6,  it  was  referred  to  the  Master  to  appoint  proper 
persons  to  be  trustees  of  the  charity  estates  and  property,  then 

(1)  6  tS:  6  Will.  IV.  c.  76,    Bepealed;  see  now  45  &  46  Vict.  c.  50,  8.  13J. 
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late  Tested  in  or  under  the  adminietration  of  the  corporation  of         in  re 
Norwich,  or  any  of  the  members  thereof  in  that  character,  which    c^La\Tt?e8. 
vere  affected  by  the  seventy-first  section  of  the  Act;  with  liberty 
to  the  Master  to  state  special  circumstances. 

Among  the  charities  of  which  it  was  necessary  to  appoint  new 
trustees,  were  the  Great  Hospital,  Doughty's  Hospital,  the  Boys' 
Hospital,  and  the  Girls'  Hospital. 

The  petitioners,  who  now  prayed  the  confirmation  of  the 
Master's  report,  carried  in  before  the  Master  a  list  of  names 
of  persons  to  be  appointed  trustees;  and  the  petitioners  in 
the  cross-petition  also  carried  in  a  like  list  on  their  part.  In 
the  latter  list  were  inserted  the  names  of  certain  persons  who 
had  been  trustees  of  the  charities,  in  their  capacity  of  members 
of  the  old  corporation,  including  the  cross-petitioners  themselves. 

Upon  the  prosecution  of  the  order  of  reference,  there  was 
produced  before  the  Master  a  printed  copy  of  a  report  with 
respect  to  the  city  of  Norwich,  made  in  the  year  1835,  by  the 
Commissioners  appointed,  by  his  Majesty's  commission,  to  inquire 
into  the  state  of  municipal  corporations  in  England  and  Wales. 
This  report  stated,  that  the  voters  at  the  local  elections  at 
Norwich  *had  long  been  divided  into  two  parties ;  the  one  [  *277  ] 
called  the  purple  and  orange  party,  and  the  other  the  blue  and 
white  party ;  and  that  it  had  been  clearly  proved  that  bribery 
had  been  very  frequently  and  extensively  practised  by  both 
parties  at  the  local  elections.  The  report  then  particularised 
various  instances  of  bribery ;  and  it  is  also  stated,  that  a  mode 
of  bribing  which  had  been  frequently  practised,  consisted  in 
giving  notes,  promising  to  get  freemen  into  the  hospitals,  and 
to  make  them  allowances  until  they  could  be  admitted.  *  * 
The  Commissioners*  report  declared,  that  in  the  instances  therein  [  278  J 
mentioned,  and  in  others,  the  property  and  patronage  entrusted 
to  the  corporation  for  purposes  of  charity  had  been  rendered 
subservient  to  the  purposes  of  a  party. 

[A  great  deal  of  evidence  was  adduced  before  the  Master  both 
in  support  of  and  in  contradiction  to  the  conclusions  of  the 
Commissioners'  report.  The  latter  evidence  included  affidavits  by 
Mr.  Bignold,  who  was  mayor  of  the  city  at  the  time  when  the 
Commissioners'  inquiry  took  place,  and  also  affidavits  by  several 
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In  re        aldermen  denying  that  the  patronage  had  been  employed  for 
charitibs.    political  purposes.] 
[  284  ]  The  Master    *     *     came  to  the  conclusion,  that  it  would  be 

improper  to  select  any  person  as  one  of  the  new  trustees  who 
had  been  a  member  of  the  old  corporation;  and  he  wrote  a 
memorandum  to  this  effect ;  viz.,  that,  **  after  careful  considera- 
tion of  the  case  made  against  the  old  trustees,"  he  was  of 
opinion  that  he  should  not  be  justified  in  re-appointing  any 
of  them. 

The  Master  then  proceeded  to  nominate  two  sets  of  trustees 
one  of  which  sets  consisted  entirely  of  members  of  the  Church 
of  England;  under  whose  superintendence  the  Master  placed 
all  those  charities  which  he  considered  to  be  essentially  of  the 
character  of  Church  of  England  charities:  and  the  other  set 
of  trustees,  consisting  of  twenty-one  individuals,  comprised 
[  '286  ]  seventeen  *members  of  the  Church  of  England,  and  four 
Dissenters ;  under  whose  superintendence  the  Master  placed  all 
the  remaining  charities. 

The  charities  called  the  Boys'  Hospital  and  the  Girls'  Hospital 
were  two  of  those  which  were  placed  under  the  superintendence 
of  the  Aixed  body  of  trustees.  The  following  particulars  with 
respect  to  the  history  of  those  charities,  except  such  as  are 
expressly  cited  from  the  affidavits  filed  in  support  of  the  cross- 
petition,  are  taken  from  the  report  of  the  Commissioners  of 
Charities,  dated  the  10th  of  July,  1833,  and  printed  by  order  of 
Parliament  in  the  year  1834,  and  which,  by  the  consent  of  both 
parties,  was  received  in  evidence  before  the  Master,  and  also 
afterwards  before  the  Lord  Chancellor. 

The  Boys'  and  Girls'  Hospitals,  though  they  are  now  in  every 
respect  distinct,  derive  their  origin  from  the  same  founder,  were 
established  under  the  same  charter,  and  were  originally  one 
establishment,  called  The  Children's  Hospital. 

Thomas  Anguish,  by  his  will,  bearing  date  the  22nd  of  June, 
1617,  devised  to  the  mayor,  sheriffs,  citizens,  and  commonalty 
of  the  city  of  Norwich  and  their  successors,  the  east  part  of  his 
houses,  yards,  and  grounds,  with  the  appurtenances,  in  the 
parish  of  St.  Edmund  of  Fishergate ;  to  hold  the  same  for  ten 
years  after  his  decease,  to  the  uses  thereinafter  mentioned  ;  and 
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he  desired,  that  when  the  said  mayor,  sheriffs,  &c.  should  have         in  re 

^OBWICU 

the  same  for  ten   years  after  his   decease,  the   said    charities. 


premises  should  be  from  thenceforth  let  for  terms  of  seven  or 

ten  jears  at  the  most ;  that  they  should  be  kept  in  repair  out  of 

the  rents  and  profits,  until,  by  some  godly-minded  man,  or  by 

the  general  charge  of  the  city,  a  hospital  or  convenient  place  for 

•the  keeping,  bringing  up,  and  teaching  of  young  and  very  poor       [  *286  ] 

children,  bom  and  brought  up  in  the  city  of  Norwich,  should  be 

erected :     *     *     and  if  neither  the  premises  given  by  him  should 

be  found  convenient,  nor  any  other  place  be  given  for  the  purpose, 

he  directed  that  the  ♦overplus  of  the  rent,  after  paying  for  the       [  •287  ] 

repairs,  should  be  applied  by  the  mayor  for  the  time  being,  and 

four  of  the  ancientest  aldermen  of  the  wards  of  East  Wymer, 

Coslany,  Fybrigge,  and  North   Conisford,  for  the  helping  and 

caring  of  poor  distressed  men,  women,  and  children  that  should 

be  hurt  by  falls  or  otherwise,  or  should  be  diseased  and  likely  to 

be  cured,  as  also  for  and  towards  the  clothing  of  poor  children, 

and  especially  towards  helping  and  curing  poor  children  that 

should  not  have  friends  to  help  them,  and  that  should  be  cut 

for  the  stone  or  ruptured,  as  many  had  been,  and  for  placing 

persons  that  should  be  diseased  and  thought  incurable,  in  the 

lazar-houses  near  the  gates  of  the  said  city ;  and  this  course  to 

be  continued  till  a  hospital  should  be  founded  for  the  bringing 

up  and  keeping  poor  diseased  children. 

The  premises  devised  by  Thomas  Anguish,  in  the  parish  of 
St.  Edmund,  are  now  used  for  the  Boys'  Hospital. 

[Other  bequests  were  afterwards  made  by  various  testators  for 
the  same  purposes.] 

By  letters  patent,  bearing  date  the  28th  of  November,  4  [  288  ] 
Charles  I.,  ♦  *  the  King  granted  to  the  mayor,  sheriflfs, 
&c.  and  their  successors,  licence  to  take  and  enjoy  the  said 
devised  premises  for  the  purpose  aforesaid,  and  that  the  said 
houses  devised  by  the  said  Thomas  Anguish,  and  the  yard  and 
grounds  thereto  belonging,  should  continue  for  ever  a  hospital 
and  place  of  sustentation,  relief,  and  maintenance  of  poor  chil- 
dren, in  such  sort  as  in  the  will  of  the  said  Thomas  Anguish  was 
mentioned,  to  *be  called  The  Children's  Hospital,  of  the  Founda-  [  '289  ] 
tion  of  King  Charles ;  and  licence  was  granted  to  the  said  mayor, 
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In  re        sheriffs,  &c.  to  take  lands,  tenements,  and  hereditaments  to  the 
Norwich 
Chabitirb.    yearly  value  of  8002. ;  and   it  was  declared   that  it  should  be 

lawful  for  the  mayor  and  aldermen,  or  the  greater  number  of 
them,  as  often  as  it  should  seem  expedient  to  them,  to  make 
constitutions  and  rules  for  the  right  governing  of  the  said  poor 
children  in  the  said  hospital,  so  as  the  same  should  not  be 
repugnant  to  the  law,  or  to  the  provision  of  any  of  the  donors 
to  the  charitable  uses  aforesaid ;  and  also  to  create  such  and 
so  many  officers,  ministers,  or  governors  of  the  said  house,  to 
provide  for  and  govern  the  said  children,  as  to  them  should  seem 
meet,  and  to  receive  into  the  said  hospital  any  children  what- 
soever born  in  the  said  city,  suburbs  or  hamlets  thereof,  being 
under  the  age  of  ten  years,  and  to  maintain,  educate,  teach  and 
instruct  in  learning,  set  on  work,  and  otherwise  dispose  of,  as 
many  such  children  as  the  revenues  would  extend  to,  as  to  them 
should  seem  convenient,  and  to  discharge  the  said  children  and 
all  the  officers  of  the  said  hospital  from  year  to  year  or  day  to 
day,  at  their  will  and  pleasure. 

After  the  date  of  the  charter  of  King  Charles  the  First,  various 
benefactions  were  made  to  the  Children's  Hospital,  and  also  to 
the  Boys'  Hospital  and  the  Girls'  Hospital  respectively.  One  of 
these  was  a  devise  of  lands  in  1666,  by  John  Vaughan,  who 
directed  the  rents  to  be  applied  to  the  support  of  six  boys  in  the 
hospital ;  such  boys  being  presented,  alternately,  by  the  corpora- 
tion of  Norwich,  and  the  vicar,  churchwardens,  and  overseers  of 
the  parish  of  Saxthorpe.  The  premises  in  St.  Edmund's  parish, 
devised  by  Thomas  Anguish,  to  be  converted  into  a  hospital, 
consist  of  a  dwelling-house,  in  which  the  master  of  the  Boys' 
[  •i90  ]  Hospital  resides  with  his  mother,  who  is  the  mistress  *of  the 
Girls'  Hospital,  and  of  a  yard,  with  a  school-room  for  each 
establishment.  The  clear  income  of  the  Boys'  Hospital  is 
applied  in  the  educating,  maintaining,  clothing  and  apprenticing 
sixty-one  boys.  One  of  these  is  recommended  by  the  minister 
and  churchwardens  of  the  parish  of  Saxthorpe,  in  respect  of 
Vaughan's  gift,  and  others  are  appointed  upon  the  recommen- 
dation of  the  parish  officers  of  different  parishes  in  Norwich, 
in  respect  of  various  other  benefactions.  The  rest  are  nomi- 
nated by  the  aldermen  in  rotation,  as  vacancies  happen.    All 
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the  boys  are  admitted  at  a  court  of  mayoralty.  Up  to  the  in  re 
year  1798,  the  boys  were  lodged  and  maintained  in  the  hospital,  charities. 
and  there  were  at  that  period  twenty-one  boys  thus  provided 
for;  it  was,  however,  thought  expedient  to  alter  this  system, 
and  in  1798  the  number  was  increased  to  thirty,  and  the 
yearly  sum  of  lOL  was  allowed  to  the  parents  or  friends  of 
each  boy,  who  were  to  provide  him  with  lodging  and  mainten- 
ance, and  also  to  pay  the  master  of  the  hospital  for  his  educa- 
tion. The  same  sum  is  still  paid  for  each  boy,  but  the  number 
has  been  gradually  increased  from  thirty  to  sixty-one. 

The  master  of  the  hospital,  who,  by  this  new  arrangement, 
has  no  other  duty  but  that  of  schoolmaster,  is  appointed  by 
the  mayor  and  aldermen.  Out  of  the  yearly  allowance  of  101. 
are  paid  the  charges  of  the  master  for  stationery,  and  a  certain 
quarterage  of  5«.,  7«.,  or  8«.,  according  to  what  the  children 
learn  ;  and  the  residue  remains  as  a  fund  for  maintaining  them. 
Each  boy  receives  annually,  at  Lady  Day,  a  blue  cloth  jacket,  a 
pair  of  trowsers,  a  stuff  waistcoat,  and  a  red  cap. 

By  one  of  the  rules  established  by  the  mayor  and  aldermen, 
the  boys  are  required  to  meet  at  the  school  every  Sunday,  and 
to  go  thence,    with   the  master,  to  the  *cathedral.     They  are       [  •ioi  ] 
examined  once  a  year  by  the  committee,  and  are  catechised, 
annually,  by  the  minister  of  St.  Edmund's. 

Up  to  about  the  year  1650,  boys  and  girls  were  maintained, 
lodged,  and  educated  together  in  the  hospital,  in  the  parish  of 
St.  Edmund's,  now  called  the  Boys'  Hospital.  The  foundation 
of  a  separate  hospital  for  girls  is  attributed  to  Kobert  Baron,  who 
died  in  the  year  1649,  and  who,  by  will,  bequeathed  to  the  city  of 
Norwich  2dOZ.,  which  it  was  his  desire  should  be  employed  for 
the  training  up  of  women  children,  from  the  age  of  seven  till 
fifteen,  in  spinning,  knitting,  and  dressing  wool,  under  the 
tuition  of  an  aged,  discreet,  religious  woman,  appointed  thereto, 
Ht  some  public  place,  by  the  magistrates'  appointment ;  hoping 
that  some  other  would  add  to  the  same,  that  it  might  become  a 
means  of  great  benefit  to  the  city  and  comfort  to  the  poor :  and 
he  desired  that  the  same  should  be  paid  within  one  year  after  his 
decease,  in  case  some  place  should  be  appointed  thereto  by  the 
city,  and  an  overseer  thereof  as  aforesaid. 
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In  re  To  this  bequest  several  other  benefactions  were  subsequentlv 

Norwich         jj  j 
Charities,    aaaed. 

The  management  of  the  property,  and  of  the  whole  establish- 
ment, is  under  the  same  committees,  and  the  accounts  are  kept 
by  the  same  treasurer  as  those  of  the  Boys'  Hospital. 

Up  to  the  year  1802  the  girls  were  supported  in  a  particular 
building.  In  that  year  an  alteration  in  the  system  was  adopted, 
similar  to  that  made  in  the  Boys'  Hospital.  The  number  of  girls 
was  increased  from  twenty-two  to  twenty-four,  and  it  was  agreed 
to  allow  the  sum  of  81.  to  the  parents  or  friends  of  each  girl,  who 
[  •292  ]  were  *  therewith  to  maintain  and  educate  her,  paying  to  the 
schoolmistress  or  master  appointed  for  the  purpose  by  the  mayor 
and  aldermen,  7^.  6d.  per  quarter,  and  the  charges  for  stationery 
and  books  usual  in  other  schools.  The  number  of  girls  was 
increased  in  1807,  to  thirty-two,  and  in  1824,  to  forty-four.  The 
girls  are  taught  needlework  in  a  schoolroom  appropriated  to 
their  use,  (part  of  the  Boys'  Hospital  in  St.  Edmund's  parish) 
by  the  schoolmistress,  on  three  days  in  the  week ;  and  on  the 
other  three  days  of  the  week  they  are  taught  reading,  writing, 
and  accounts  by  the  master  of  the  Boys'  Hospital  in  the  same 
schoolroom  with  the  boys.  The  girls  are  appointed  by  the 
aldermen  in  rotation,  except  such  as  are  appointed  from  different 
parishes  in  respect  of  particular  donations ;  and  they  are  all 
admitted  at  a  court  of  mayoralty. 

The  same  school  hours  and  the  same  holidays  are  prescribed 
for  the  girls  as  for  the  boys,  and  the  girls  are  examined  and 
catechised  in  the  same  manner,  and  also  required  to  attend  at 
the  school  every  Sunday,  and  to  go  from  thence  with  the  master 
to  the  cathedral.  *  *  * 
[  293  ]  The  petitioners  in  the  cross-petition  submitted  that  it  would 

be  an  entire  departure  from  the  principle  of  the  foundation  of 
these  charities,  to  place  them  under  the  administration  of  any 
trustees  not  being  members  of  the  Church  of  England,  at  least  so 
long  as  competent  members  of  the  Church  of  England  were  to  be 
found,  and  that  they  ought  to  be  placed  under  the  administration 
of  the  first  mentioned  set  of  trustees. 

The  cross-petition  prayed  that  the  Master's  report,  as  to  the 
appointment  of  trustees,  might  not  be  confirmed ;   and  that  it 
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might  be  referred  back  to  him  to  review  his  report  in  that  behalf,         in  re 

Norwich 
with  such  declarations  or  directions  as  might  be  necessary  to     chabities. 

prevent  all  objection  to  the  appointment  of  the  petitioners  and 

the  other  persons  therein  mentioned,  or  any  other  persons,  on  the 

ground  of  their  having  been  formerly,  and  previously  to  the  1st 

of  August,  1836,  members  of  the  late  corporation  of  Norwich : 

and  further,  that  the  report  might  not  be  confirmed,  so  far  as  the 

mixed  set  of  trustees  were  appointed  to  be  trustees  of  the  Boys' 

Hospital  and  the  Girls'  Hospital  respectively;   and  that  those 

chanties   might  be  comprised   in  the  number   of  Church   of 

England  charities,  and  placed  under  the  administration  of  the 

set  of  trustees  consisting  exclusively  of  members  of  the  Church 

of  England. 

Affidavits  were  filed  in  support  of  the  cross-petition,  in  addition 

to  those  before  mentioned. 

Afr.  Wigram  and  Mr.  0.  Anderdon,  in  support  of  the  cross-        [  298  ] 
petition. 

The  Solicitor-General  and  Mr.  Blunt,  for  the  Master's  report.        [  299  ] 

Mr.  Wigram y  in  reply.  [  302  ] 

The  Lord  Chancellor  :  [  303  ] 

Upon  the  first  part  of  the  case,  if  it  had  not  been  for  the 
memorandum  made  by  the  Master,  the  question  is  one  which 
the  Court  would  not  have  allowed  even  to  be  stated ;  for  it  is 
the  well  established  rule,  that  the  Court  gives  credit  to  the 
Master's  report  of  the  appointment  of  trustees,  unless  the  parties 
complaining  can  show  some  objection  to  the  persons  who  have 
been  selected.  Now,  against  the  individuals  appointed  in  this 
case,  no  allegation  of  any  sort  or  kind  is  made ;  and  the  only 
case  of  the  petitioners  is,  that  the  Master,  in  the  memorandum 
which  he  has  made  of  the  grounds  upon  which  he  proceeded, 
uses  this  expression,  viz.,  "After  careful  consideration  of  the 
case  made  against  the  old  trustees,  I  am  of  opinion  that  I  should 
not  be  justified  in  re-appointing  any  of  them."  It  becomes, 
therefore,  incumbent  on  me  to  consider  whether  there  was 
sufficient  ground  for  excluding  from  the  number  of  the  new 
trustees  the  individuals  who  formed  the  body  of  the  old  trustees. 
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In  re         It  is  obviouB  that  the  Master  only  meant,  that  those  who  had 
Norwich 
charitiiw.    been  the  old  trustees  had  been  acting  under  such  circumstances, 

and  in  such  a  manner,  as  had  (whether  rightly  or  not)  given  rise 
to  the  suspicion  of  their  exercising  their  trust  for  party  purposes ; 
and  he  thought  it  expedient,  in  selecting  a  body  of  new  trustees, 
[  •30i  ]  ♦to  appoint  others  who  were  not  liable  to  suspicion,  or  to  discus- 
sion, or  invidious  remark.  What  is  stated  with  respect  to  the 
foundation  for  such  a  suspicion,  I  have  on  the  best  possible 
evidence,  that  of  Mr.  Bignold's  own  affidavit,  explaining  another 
which  had  been  made  on  the  other  side.  I  do  not  think  that 
there  are  any  material  discrepancies  between  the  two  affidavits. 
It  is  stated,  that  the  corporation,  being  the  trustees  of  these 
charities,  divided  the  patronage  among  themselves,  and  that  the 
patronage  was  used,  in  fact,  for  the  purposes  of  political  party 
and  influence  in  Norwich ;  that  the  decision,  or  balance,  was 
always  turned  in  favour  of  the  person  who  happened  to  be  of 
the  political  party  of  the  alderman  whose  turn  it  was  to  make 
the  appointment.  Anything  more  inconsistent  with  the  objects 
of  the  charities  could  not  well  be  thought  of.  Can  any  body  say 
that  that  is  a  proper  administration  of  the  charities  ? 

Nothing  could  be  more  injurious,  nothing  more  to  be  avoided, 
than  to  stir  again  all  the  feelings  of  suspicion  which  had  before 
existed. 

There  the  feeling  exists:  it  may  be,  quite  independently  of 
any  really  improper  conduct  on  the  part  of  the  old  trustees; 
but  if  the  Master  were  again  to  plunge  the  charities  into  all  the 
suspicion  and  contest  which  have  heretofore  prevailed,  he  would 
very  ill  execute  the  duty  he  had  to  perform.  Seeing  this  to  be 
the  case,  I  think  the  Master  has  done  very  wisely  in  endeavouring, 
if  possible,  to  deliver  these  charity  funds  from  this  party  feeling 
which  has  unhappily  so  much  prevailed.  Against  the  individuals 
appointed  by  the  Master  no  case  is  made.  I  think  the  Master 
was  not  only  perfectly  justified  in  the  course  which  he  has 
[  *S06  ]  adopted,  but  that  he  would  have  acted  extremely  improperly,  *if 
he  had  not  endeavoured  to  rescue  the  charity  funds  from  this 
liability  to  suspicion. 

As  to  the  other  point  raised  by  the  cross-petition,  I  am  asked 
to  vary  the  Master's  report,  by  placing  the  Boys'  and  Girls' 
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Hospital  under  the  care  of  a  different  set  of  trustees,  from  that        in  re 
under  the  care  of  which  the  Master  has  placed  them.  charities. 

The  Master,  m  selecting  new  trustees,  has,  with  my  entire 
concurrenoe,  whenever  the  charity  was  for  church  purposes, 
selected,  as  trustees,  persons  who  were  members  of  the  Church 
of  England.  It  has  been  thought  proper,  that  when  the  object 
of  the  trust  has  been  exclusively  connected  with  one  particular 
religious  party,  the  trustees  who  were  to  have  the  control  over  it 
should  be  of  the  same  religious  party. 

The  question  is,  what  are  to  be  considered  church  purposes. 
TNlien  I  look  to  this  foundation,  I  can  find  nothing  alluding  to  a 
church  purpose ;  and  I  cannot  hold,  because  I  may  have  reason 
to  suppose  that  Thomas  Anguish,  when  he  made  his  will  in  the 
year  1617,  was  a  member  of  the  Church  of  England,  that,  there- 
fore, he  intended  that  the  only  objects  of  his  charities  should  be 
persons  who  belonged  to  the  Church  of  England.  He  could 
easily  have  declared  such  an  intention,  if  he  entertained  it. 

His  object  was  to  found  a  hospital  ''  for  the  keeping,  bringing 
up,  and  teaching  of  young  and  very  poor  children  that  should 
not  have  friends  to  help  them." 

Mr.  Blunt  has  very  properly  observed,  that  members  of  the 
corporation  might  then  have  been  Dissenters. 

The  founder  declared  that  he  gave  the  premises  to  the  intent,  [  306  ] 
that  if  it  should  be  thought  convenient,  the  same,  being  large, 
spacious,  and  well  built,  and  having  many  rooms  therein,  might, 
after  the  ten  years,  be  employed  for  the  placing  a  master  and 
dame,  or  other  teachers,  to  bring  up  children  that  should  be  very 
poor,  and  should  not  have  friends  to  help  them,  from  the  age  of 
five,  six,  or  seven  years,  to  fourteen  or  fifteen,  to  be  taught  in  the 
meantime  according  to  their  disposition,  as  that  they  might  be 
fitting  for  service,  or  able  to  maintain  themselves  by  their  work. 

Then,  having  so  established  the  school,  he  directs,  that  if 
neither  the  premises  given  by  him  should  be  found  convenient, 
nor  any  other  place  be  given  for  the  purpose,  the  overplus  of 
the  rent,  after  paying  for  the  repairs,  should  be  applied  for  the 
helping  and  curing  of  poor  distressed  men,  women,  and  children 
that  should  be  hurt  by  falls  or  otherwise,  or  should  be  diseased 
and  likely  to  be  cured,  as  also  for  and  towards  the  clothing  of 
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In  re  poor  children,  and  especially  towards  the  helping  and  curing  of 
Cha^Tties.  poor  children  that  should  not  have  friends  to  help  them,  and 
that  should  be  cut  for  the  stone,  or  ruptured,  as  many  had  been, 
and  for  placing  persons  that  should  be  diseased  and  thought 
incurable  in  the  lazar-houses  near  the  gates  of  the  said  city ;  and 
this  course  to  be  continued,  till  a  hospital  should  be  founded  for 
the  bringing  up  and  keeping  poor  diseased  children. 

Now  I  am  told  that  these  charities  have  been  confined  exclu- 
sively to  persons  belonging  to  the  Church  of  England.  In  order 
to  justify  such  an  administration  of  the  charities  as  this,  it  must 
be  found  in  the  terms  of  the  foundation.  The  royal  charter, 
which  refers  to  the  purposes  for  which  the  institution  was 
[  *307  ]  established  by  Mr.  *  Anguish,  provides  that  the  charity  of  the 
Children's  Hospital  shall  continue  '*  in  such  sort  as  in  the  will  of 
the  said  Thomas  Anguish  was  mentioned." 

According  to  the  terms  of  the  charter,  the  mayor,  sheriffs,  &c., 
were  '*  to  maintain,  educate,  teach,  and  instruct  in  learning,  set 
on  work,  and  otherwise  dispose  of  as  many  such  children  as  the 
revenues  would  extend  to,  as  to  them  should  seem  convenient." 

There  is  nothing,  then,  in  the  charter,  at  all  alluding  to  any 
exclusive  description  of  parties  who  were  to  share  the  benefits 
of  the  charities;  and  all  that  can  jl)e  said  is,  that  there  is  a 
subsequent  gift  or  settlement  of  13«.  4d.  to  be  paid  to  a  clergy- 
man of  the  Church  of  England  for  catechising  the  children ;  and 
that  is,  no  doubt,  highly  beneficial ;  whatever  the  object  of  the 
charity  may  be,  as  to  confining  it  or  not  to  a  particular  class ; 
for,  if  members  of  the  Church  of  England  send  their  children  to 
the  school,  it  is  very  fit  that  they  should  be  catechised  by  a 
clergyman  of  their  own  church.  That,  however,  is  no  reason 
why  I  should  infer  that  the  original  institution  was  intended  to 
be  confined  to  the  children  of  members  of  the  Church  of  England. 
It  is  quite  impossible  that  any  superadded  gift  can  alter  the 
original  purpose  of  the  foundation.  I  am  not  called  upon  now 
to  lay  down  any  rules  for  the  future  support  and  regulation  of 
the  school.  My  principle  has  been,  to  confine  the  trustees  to 
members  of  the  Church  of  England,  where  I  found  that  the 
foundation  was  exclusively  confined  to  the  purposes  of  the 
Church  of  England.     I  do  not  find  that  here. 
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If  I  thought  that  there  was  any  danger  that  the  rules,  which 
have  for  the  time  past  been  observed  with  respect  *to  this 
charity,  were  likely  to  be  departed  from,  it  might  require  more 
consideration ;  but  when  I  find  that  out  of  twenty-one  trustees 
who  have  been  now  selected,  only  four  are  not  members  of  the 
l*hurch  of  England,  it  is  impossible  to  suppose  that  there  is  any 
real  danger  of  altering  the  course  of  management  and  education 
which  has  heretofore  prevailed. 

If,  on  the  other  hand,  I  should  say  that  the  Master  was 
\iTong  in  appointing  the  four  trustees  who  are  not  members  of 
the  Church  of  England,  I  could  only  come  to  that  decision,  upon 
the  ground  that  I  found  something  in  the  charter,  or  in  the 
constitution  of  the  charity,  which  would  lead  me  to  conclude 
that  it  was  meant  to  be  exclusively  confined  to  the  children  of 

members  of  the  Church  of  England ;  and  I  should  then  be,  in 

fact,  excluding  all  others  from  it. 
For  this  there  are  no  grounds ;  and  as  I  am  quite  sure  that, 

in  confirming  the  Master's  report,  I  incur  no  risk  of  altering  the 

management  of  the  charity,  the  petition  must  be 

Dismissed  with  costs. 


In  re 
Norwich 
Chakities. 

[  'HOS  ] 


1837. 
March  16. 


L.C. 
[  »09  ] 


PHILLIPO  V.  MUNNINGS  (1). 

(2  My.  &  Cr.  309—315.) 

A  suit  to  make  an  executor  account  for  a  sum  of  money  which  had  Lord 

been  bequeathed  to  him  by  hia  testator  upon  certain  trusts,  and  which    Tottenham 
bad  been  seyered  by  the  executor  from  the  testator's  personal  estate,  and 
the  interest  of  which  had,  for  a  time,  been  applied  upon  the  trusts  of  the 
will,  is  not  a  ^t  to  recover  a  legacy,  within  the  meaning  of  the  Limitation 
Act  (3  &  4  WiD.  IV.  c.  27). 

Matthew  Buscall,  of  Fakenham,  by  his  will,  dated  the  19th  of 
October,  1785,  amongst  other  bequests,  gave  the  sum  of  400/. 
to  Edmund  Buscall,  upon  trust  to  place  the  same  out  at  interest 
upon  real  or  Government  securities,  and  to  pay  the  interest  and 
dividends  to  the  testator's  sister,  Sarah  Buscall,  for  her  life ; 
and  after  her  decease,  to  pay  and  apply  the  interest  and  divi- 
dends, or  so  much  thereof  as  should  be  necessary,  for  and 
towards  the  maintenance  and  education  of  John  Buscall,  son 

^1)  In  re  Smith,  JleHdenton-Roe  v.  Uitchins  (1889)  42  Ch.  D.  302,  3(H, 
A$  L.  J.  Ch.  860,  61  L.  T.  363. 
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Phillipo  of  Matthew  Buscall,  of  Fransham,  until  he  should  attain  his 
MiJNNiNOB.  fi^ge  of  twenty-four  years ;  and  then  in  trust,  in  case  the  testator's 
sister  should  then  be  dead,  and  if  not,  then,  on  her  decease, 
to  assign,  transfer,  and  pay  the  legacy  of  400Z.  and  all  interest 
then  due  and  unapplied  as  aforesaid,  and  the  securities  on  which 
the  same  should  be  invested,  to  John  Buscall,  to  and  for  his 
own  use.  The  testator  bequeathed  certain  legacies  in  trust  for 
Philip  Buscall  and  James  Buscall,  and  the  plaintiffs,  by  their 
names  of  Sarah  Buscall,  Martha  Buscall,  and  Ann  Buscall, 
therein  also  described  as  the  children  of  Matthew  Buscall  of 
Fransham.  And  the  testator  declared  that  if  any  of  them, 
Philip  Buscall,  John  Buscall,  and  James  Buscall,  Sarah  Buscall, 
•  Martha  Buscall,  and  Ann  Buscall,  should  happen  to  die  before 
his,  her,  or  their  legacy  or  legacies  should  become  payable,  then 
the  legacy  or  legacies  of  him,  her,  or  them  so  dying,  and  all 
[  *3io  ]  interest,  if  any,  then  due  thereon,  and  unapplied  *for  main- 
tenance as  aforesaid,  should  be  equally  divided  and  paid  to  and 
amongst  the  survivors  and  survivor  of  them,  share  and  share 
alike,  at  such  time  and  times  as  his,  her,  or  their  original  legacy 
should  become  payable.  And  the  testator  appointed  Edmund 
Buscall  his  executor. 

Sarah  Buscall  died  in  the  testator's  lifetime. 

The  testator  died  on  the  81st  of  January,  1787,  leaving  Philip 
Buscall,  John  Buscall,  James  Buscall,  and  the  plaintiffs,  and 
Edmund  Buscall  surviving ;  and  Edmund  Buscall,  shortly  after 
the  testator's  decease,  proved  the  will,  and  possessed  the  testa- 
tor's personal  estate,  and  paid  all  the  debts  and  legacies,  other 
than  the  legacy  of  4002.,  and  set  apart  the  sum  of  400Z.  to  answer 
that  legacy.  In  the  year  1799,  Edmund  Buscall  died,  having 
appointed  the  defendant,  James  Munnings,  his  executor,  who 
proved  his  will. 

The  bill,  which  was  filed  on  the  18th  of  August,  1834,  stated 
that  Philip  Buscall  died  in  the  year  1797,  and  that  John  Buscall 
died  in  the  year  1800,  under  the  age  of  twenty-four  years, 
leaving  the  plaintiffs,  and  James  Buscall  surviving  him ;  and 
that  James  Buscall  died  in  the  year  1814,  intestate,  and  without 
having  been  married,  leaving  the  plaintiffs  his  only  next  of 
kin,  and  that  they  had  commenced  proceedings,  and  intended 
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forthwith  to  procure  letters  of  administration  to  his  effects.     It 

alleged,  that  the  defendant  had  possessed  himself  of  the  400Z., 

or  of  the  aecarities  upon  which  that  sum  had  been  invested,  and 

that  he  had  refused  to  pay  it  to  the  plaintiffs,  but  intended  to 

convert  it  to  his  own  use  ;  and  it  charged  that  he  had  received 

the  interest  or  dividends,  and  had  converted  them  to  his  own 

use.    The  bill  prayed  that  it  might  be  declared  that  the  plaintiffs, 

in  their  own  right,  and  as  the  next  of  kin  of  James  Buscall, 

in  the  events  which  had  happened,  were  beneficially  ^interested       [  *di  i  ] 

in,  or  entitled  to,  the  whole  of  the  principal  sum  of  4002.,  or  the 

stocks  or  funds  or  other  the  securities,  if  any,  upon  which  the 

same  had  been  invested,  and  also  the  interest  and  dividends 

accrued  upon  or  in  respect  of  the  same ;  and  that  the  same 

might  be  paid  or  transferred  or  accounted  for  by  the  defendant 

to  the   plaintiffs ;  and   that   the   necessary  accounts  might  be 

taken  ;  that  the  defendant  might  be  restrained,  by  injunction, 

from  parting  with  the  4001.  or  the  securities  upon  which  the 

same  had  been  invested ;  and  that  that  sum,  or  such  securities, 

and   the  arrears   of  interest   and  dividends   received    by  the 

defendant,  might  be  paid  or  transferred  into  the  name  of  the 

Accountant-General,  in  trust  in  the  cause. 

The  defendant,  by  his  answer,  stated  and  admitted  that 
Edmund  Buscall,  out  of  the  personal  estate  of  the  testator 
Matthew  Buscall,  paid  all  his  debts  and  funeral  and  testa- 
mentary expenses,  and  all  the  legacies  given  by  his  will,  except 
the  legacy  of  400/.,  and  thereout  set  apart  the  sum  of  4002. 
given,  in  trust,  for  the  purposes  before  mentioned,  and  invested 
the  same  on  mortgage,  at  5  per  cent.  The  defendant  then 
stated,  that  the  sum  of  400L,  so  invested,  remained  upon  that 
security  until  about  two  years  after  the  decease  of  Edmund 
Buscall,  when  the  mortgage  was  paid  off ;  and  that  the  defendant 
then  invested  the  mortgage-money,  in  his  own  name,  in  the 
purchase  of  the  sum  of  410Z.  Navy  five  per  cent.  Annuities :  and 
that  in  the  year  1813  or  1814,  the  defendant  sold  out  that  stock, 
and  did  not  afterwards  invest  the  produce,  but  retained  it  in  his 
own  hands.  The  defendant  admitted  that  he  received  the  interest 
on  the  mortgage,  and  the  dividends  on  the  sum  of  stock;  he 
stated  that  certain   payments    had   been  made,   by  Edmund 
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PhimiIpo  Buscall  and  by  himself,  to  a  brother  of  John  Buscall,  on  his 
MuNNiNos.  behalf,  on  account  of  the  interest  of  the  400Z.,  the  last  of  which 
[  *3i2  ]  payments  was  made  on  the  *lst  of  March,  1801,  and  of  which 
16Z.  had  been  paid  by  Edmund  Buscall  and  401.  by  himself; 
and  that  the  dividends  or  interest  received  by  him,  (the  defen- 
dant,) amounted  to  246/. ;  or  thereabouts,  and  that,  under  the 
circumstances  before  mentioned,  he  had  converted  and  applied 
only  such  part  of  such  dividends  or  interest  to  his  own  use,  as 
had  not  been  paid  over  by  him  as  therein-before  stated.  The 
defendant  also  stated  that  he  believed  it  was  a  fact,  that  John 
Buscall  had  never  been  heard  of  since  the  year  1800,  except  as 
having  died  at  or  about  that  time  ;  and  the  defendant  admitted 
that  he  had  never  heard  of  him  since  that  time.  The  defendant 
stated  that  he  had  not  been  able  to  ascertain  whether  John 
Buscall  attained  the  age  of  twenty-four  years;  but  that  he  had 
been  informed  and  believed  that  Philip  Buscall  died  in  the  life- 
time of  John  Buscall,  and  about  the  year  1797,  and  that  John 
Buscall  left  James  Buscall  and  the  plaintiffs  surviving  him. 
The  defendant,  by  his  answer,  also  claimed,  in  bar  of  the  suit, 
the  same  benefit  of  the  Statute  of  Limitations,  and  of  the  laches 
of  the  plaintiffs,  in  putting  their  claim  in  suit,  as  if  he  had 
pleaded  the  same  in  bar  to  the  bill. 

The  plaintiffs,  after  the  filing  of  the  original  bill,  procured 
letters  of  administration  to  John  Buscall  and  to  James  Buscall ; 
and,  by  supplemental  bill,  they  stated  these  administrations,  and 
insisted  that  all  difficulty  as  to  the  time  of  the  death  of  John 
Buscall  was  removed  by  their  obtaining  administration  to  him. 

Affidavits  were  subsequently  made,  which  tended  to  prove 
that  John  Buscall  died  in  the  month  of  January,  1800,  under 
the  age  of  twenty-four ;  and  which  showed  that  dividends  to 
the  amount  of  3922.  Ss,  2d.,  would  have  accrued,  between  the 
year  1814  and  the  present  time,  upon  the  stock  which  had  been 
[  ♦813  ]  sold  out  and  upon  *the  other  stocks  into  which,  if  not  so  sold, 
it  would  have  been  converted. 

The  Vice-Chancellor,  upon  motion,  supported  by  these 
affidavits,  ordered  that  the  defendant  should  transfer  into  the 
name  of  the  Accountant-General,  in  trust  in  the  cause,  4302. 10«. 
New  Si  per  cent.  Annuities,  being  the  amount  which  the  sum 
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of  41(M.  Navy  5  per  cent.  Annuities,  admitted  by  the  defendant's  Phillipo 
answer  to  have  been  sold  out  by  him  in  the  year  1813  or  1814,  munminos. 
would  have  produced  if  the  same  had  not  been  sold  out  by  him, 
and  had  been  standing  in  his  name  in  the  books  of  the  Bank  on 
the  conversion  of  Navy  5  per  cent.  Annuities  into  4  per  cent. 
Annuities,  and  the  subsequent  conversion  of  the  last  mentioned 
annuities  into  New  3}  per  cent.  Annuities;  and  that  the  defen- 
dant should  pay  into  the  Bank,  with  the  privity  of  the 
Accoantant-General,  to  the  credit  of  the  cause,  the  sum  of 
5981.  Ss.  2d.  cash  (i),  subject  to  the  further  order  of  the  Court. 

The  defendant  now  moved  that  the  Yige-Chancellor's  order 
might  be  discharged. 

Mr.  Wigram  and  Mr.  RogerSy  in  support  of  the  motion: 

The  fortieth  section  of  the  recent  Statute  of  Limitations  (2) 
is  a  complete  bar  to  the  plainti£fs'  demand  in  *this  suit.  ♦     *    ♦       [  *314  ] 

Thb   Lord  Chancellor  (without  calling  on  Mr.  Wakefield  and 
Mr.  Goodeve,  who  were  counsel  on  the  other  side :) 

A  man,  who,  being  in  possession  of  a  fund  which  he  knows  to 
be  not  his  own,  thinks  proper  to  sell  it  and  apply  the  produce  to 
his  own  use,  certainly  does  not  come  before  the  Court  under 
circamstances  which  entitle  him  to  much  indulgence ;  and  the 
only  qaestion  is,  whether,  by  the  statute  which  has  been  referred 
to,  I  am  prohibited  from  entertaining  this  suit  to  make  him 
responsible  for  that  breach  of  trust.  The  whole  fallacy  *of  the  [  *^^^  ] 
defendant's  argument  consists  in  treating  this  suit  as  a  suit  for 
a  legacy.  Now,  the  fund  ceased  to  bear  the  character  of  a 
legacy,  as  soon  as  it  assumed  the  character  of  a  trust  fund. 
Suppose  the  fund  had  been  given  by  the  will  to  any  body  else, 
as  a  trustee,  and  not  to  the  executor ;  it  would  then  be  clearly 
the  case  of  a  breach  of  trust.  In  this  case,  the  executor,  when 
he  severed  the  legacy  from  the  general  personal  estate,  could 

(1)  This  amount  was  produced  bj  therefrom  the  sums  which  he  alleged 

adding  the  before-mentioned  sum  of  that  he  had  paid  on  account  of  John 

392/.  3tf.  2d.  to  the  sum  of  206/.,  which  Buscall. 

laatwas  the  amount  admitted  to  have  (2)  3  &  4  Will.  lY.  c.  27  [s.  40 

been  reoeiTed  by  the  defendant  for  rep.  by  37  &  38  Yict.  c.  d7i  s.  9.]. 
dividends  or  interest,  after  deducting 
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not  pay  it  over  to  any  other  person ;  he  was  bound  by  the 
direction  of  the  testator  to  hold  it  upon  certain  trusts  until 
the  legatee  attained  twenty-four.  What  he  would  have  done  by 
paying  it  to  a  trustee,  he  has  done,  by  severing  it  from  the 
testator's  property,  and  appropriating  it  to  the  particular 
purpose  pointed  out  by  the  will. 

It  is  impossible  to  consider  that  the  executor,  so  acting,  is  acting 
as  an  executor :  he  has  all  this  while  been  acting  as  a  trustee. 

This  suit  must  be  considered,  not  as  a  suit  for  a  legacy,  but  as 
a  suit  to  compel  a  party  to  account  for  a  breach  of  trust ;  and  it 
is  clear,  therefore,  that  it  is  not  within  the  terms  of  the  Act  in 

^  '  Motion  refused  ivith  costs. 


iVor.  7,  12,  14. 
15,  22,  25. 

1837. 
Feb,  17,  U,24. 

I-ord 

Gotten  HAM, 

L.O. 

[  81«  ] 


In  the  Maiter  of  the  LUDLOW  CHARITIES. 
Mr.  LECHMERE  CHARLTON'S  CASE. 

(2  My.  &Cr.  316—361(1).) 

A  barrister,  who  was  also  a  Member  of  Parliament,  appeared  before 
a  Master,  as  cuiiiisel  in  support  of  a  petition  presented  by  himself  and 
others ;  and  he  afterwards  addressed  a  letter  to  the  Master,  which  was 
expressed  in  threatening  terms,  and  the  tendency  of  which  was  to  induce 
the  Master  to  alter  the  opinion  he  was  supposed  to  have  formed  upon 
the  case ;  and  he  subsequently  wrote  a  letter  to  the  Lord  Chancellor,  in 
which  he  avowed  the  authorship  of  the  letter  to  the  Master.  The  Lord 
Chancellor  committed  him  to  the  Fleet,  during  pleasure. 

In  this  case,  two  petitions  had  been  presented  to  the  Lord 

Chancellor,  under   the  seventy-first   section   of  the  Act  6  &  6 

Will.  IV.  c,  76,  for  the  regulation  of   municipal  corporations, 

praying   that   proper   persons  might   be  appointed  trustees  of 

certain   charities  at  Ludlow:   and   by  an   order  made  by  the 

Lord  Chancellor  upon  both  petitions,  and   bearing  date  the 

20th  of  August,  1886,  it  was  referred  to  the  Master  in  attendance 

during  the  vacation,  to  appoint  proper  persons  to  be  trustees  of 

the  charity  estates  and  property,  late  vested  in  or  under  the 

administration   of   the   corporation   of  Ludlow,  or  any  of  the 

members  thereof  in  that  character,  which  were  affected  by  the 

seventy-first  section  of  the  Act  of  Parliament. 

36,  69  L.  J.  Q.  B. 


(1)  IL    V.    Castro  (1873)    L.   B.  9 
Q.  B.  219,  28  L,  T,  222;  B.  v.  Oray, 


[19001  2  Q.  B. 
502. 
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Edmund  Lechmere  Charlton,  Esquire,  one  of  the  Members  of  Mr.  Leoh- 
Parliament  for  the  borough  of  Ludlow,  and  a  barrister,  was  one  ^tos'b  Ca^" 
of  the  petitioners  by  whom  one  of  the  petitions  was  presented ; 
and  in  the  prosecution  of  the  order,  he  attended  as  counsel,  on 
l)ehalf  of  his  co- petitioners  and  himself,  before  Master  Brougham, 
who  sat  for  the  vacation  Master.  After  some  proceedings  had 
lieen  taken,  both  Master  Brougham  and  Mr.  Charlton  left  town, 
and  Mr.  Charlton  subsequently  addressed  to  Master  Brougham 
the  following  letter : 

**LuDFORi),  24th  October,  1836. 

•*  Sir, — I  am  informed  by  my  solicitor,  that  the  inclosed 
memoranda  appear  on  the  statement  of  facts  ^submitted  to  you  [  *3i7 1 
in  the  case  of  the  Ludlow  charities,  which  induced  your  clerk  to 
say,  that  he  believed  that  the  trustees  were  appointed.  Permit 
me  to  say,  this  is  exceedingly  unfair  ;  nay  more,  it  is  practising 
a  deception  on  me  that  is  unwarrantable,  and  which  entitles  me 
to  call  on  you  for  an  explanation  ;  in  doing  which,  I  hope  I  shall 
not  exceed  the  limits  that  are  allowed  to  a  gentleman  who  feels 
himself  to  have  been  undeservedly  aggrieved.  As  a  mere  bar- 
rister, advocating  the  cause  of  my  clients,  I  question  if  I  have 
juiy  right  to  dispute,  in  this  stage  of  the  business,  your  authority, 
your  law,  or  your  decision,  in  a  private  communication,  as  there 
is  another  tribunal  open  to  me  for  appeal ;  but,  in  the  present 
case,  I  maintain  that  I  am  justified  in  adopting  this  mode  of 
jiroceeding,  because  you  have  in  these  i^otes  that  are  ascribed  to 
you,  either  stated  what  is  not  true,  or  you  have  drawn  conclusions 
from  my  statements  and  affidavits,  which  are  at  variance  with 
the  facts,  and  which,  directly  or  indirectly,  cast  an  imputation 
on  my  character  as  an  advocate,  or  as  a  gentleman.  First,  with 
respect  to  the  word  '  settled/  I  assert  that  the  matter  was  not 
titled,  and  I  have  your  authority  for  saying  it  was  not  settled. 
You  told  me,  and  I  dare  you  to  deny  it,  that  if  my  reply  would 
take  up  a  long  time,  you  must  defer  it ;  and  you  must  recollect 
that  it  was  only  on  this  express  understanding,  that  I  refused 
to  depart  without  having  your  permission  to  take  out  another 
warrant,  which  you  allowed.  With  what  propriety  then,  I  ask, 
did  you  write  the  word  'settled?'  But  let  me  remind  you  of 
another  circumstance.  Mr.  Roniilly  made  a  long  speech  to  prove 
that  the  estate  derived  from  Edward  the  Sixth  was  for  '  corporate ' 
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Mb.  Lboh>    as  well  as    for    '  charitable '    purposes.     Mr.    Downes    swore 
TON'S  Cask."  (*******)(!)  that  it  was  given  for  corporate  purposes ;  but 
not  a  proof,  or  the  semblance  of  proof,  was  in  evidence  in  support 
[  *318  ]      of  this  ^assertion,  save  and  except  a  single  sentence  in  the  report 
of  the  charity  commissioners,  which,  so  far  from  bearing  out  the 
assertion  of  Mr.  Downes  and  the  logic  of  Mr.  BomiUyy  proves,  if 
it  proves  anything,  directly  the  reverse  of  what  they  would  infer. 
Well,  when  Mr.  Romilly  had  done,  and  proposed  his  pure  disin- 
terested squad  for  trustees,  did  you  not  say  '  Let  us  first  go  into 
the  question  of  the  merits  of  the  respective  trustees  proposed  by 
each  side ;  after  which  you '  (addressing  yourself  to  me)  *  will 
have  the  opportunity  of  replying  as  to  the  proper  disposal  of 
the  estate  in  question  ? '     That  reply  I  have  never  had ;  it  was 
deferred  at  your  own  request,  because  you  said  you  had  no  time 
to  hear  it,  if  it  would  take  up  much  time.     With  what  propriety 
or  justice,  then,  do  you  say  that  the  question  at  issue  is  'settled?' 
And  now  to  your  other  memoranda.     You  assign  two  reasons  for 
not  appointing  any  members  of  the  old  corporation,  which,  if 
they  are  intelligible,  (and  it  is  really  with  some  difficulty  that  I 
make  them  out)  are  untrue.    You  say  that  the  deeds,  &c.  were 
deposited  in  the  Ludlow  bank,  under  the  advice  of  Mr.  Serjeant 
MerewetheVy  and  that  I  admitted  it  to  be  true.     I  say  I  did  no 
such  thing.   Bead  the  report  in  the  Times  newspaper,  the  reporter 
of  which  was  happily  present  to  confirm  the  accuracy  of  my  state- 
ments. Mr.  Serjeant  Mereivether  merely  advised  that  the  books  and 
deeds  which  related  to  the  charity  property  should  not  be  given  to 
the  new  council.     It  was  the  old  corporation,  in  their  capacity  of 
trustees,  that  deposited  the  property  confided  to  their  care  in  that 
place  that  was  most  secure  from  any  lawless  violence  that  the 
rabble  may  attempt.    You  next  refer  to  my  affidavit  as  the  ground 
on  which  you  refuse  to  make  any  of  the  old  corporators  trustees, 
which  is  unfair  and  unjust  towards  me.    My  affidavit  goes  to  prove 
[  *319  ]      that  the  old  corporators,  as  trustees  of  the  charity  *estate  under  the 
Municipal  Act,  did  no  more  than  fulfil  the  trust  reposed  in  them 
without  fear  or  favour ;  and  I  defy  you  to  point  out  a  passage 
that  impugns  their  past  conduct  or  their  eligibility  for  the  future. 
I  now  come  to  your  *  addition.'     You  assert  that  the  old  corpora- 
tion are  '  in  contempt.'     This  is  not  true ;  and  I  need  only  recal 
(1)  Sic  in  origixial  report. 
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to  your  recollection  what  passed,  to  satisfy  you  that  it  is  not  Mb.  Leoh- 
true.  I  stated  that  I  was  prepared  in  the  first  instance,  to  main-  r,.0N*s  Case. 
tain,  among  other  reasons  to  which  I  should  advert,  that  they 
were  not  in  contempt,  because  Mr.  Downes,  by  adding  what  he 
had  to  your  order  without  your  permission,  had  weakened,  if  he 
had  not  destroyed,  its  effect.  I  stated  that  I  had  in  my  posses- 
sion affidavits  from  the  parties  concerned,  which  they  had  left  to 
my  discretion  to  produce  or  not  to  produce  as  I  thought  fit ;  and 
I  was  proceeding  in  my  argument,  when  Mr.  RomiUy  interrupted 
me,  and  remarked  he  would  pass  the  subject  over  for  the 
present ;  in  reply  to  which  I  said,  I  would  not  agree  to  such  an 
arrangement ;  that  is,  that  he  should  pass  it  over  altogether,  or 
he  should  then  proceed  with  the  charge.  You  then  interposed 
and  said,  that  it  appeared  better  to  pass  it  over  altogether,  as 
you  understood  that  the  business  could  proceed  without  the 
papers  in  question ;  and  it  was  on  this  understanding,  namely, 
that  it  should  be  passed  over  altogether,  that  the  matter  pro- 
ceeded. With  what  propriety  then,  I  ask,  do  you  assert  that  the  old 
corporation  are  '  in  contempt '  ?  It  is,  however,  on  these  grounds 
that  you  say  you  have  named  none  of  the  old  corporators  as  the 
new  trustees,  when  there  is  not  a  shadow  of  blame  imputed  to 
them  in  the  affidavits ;  and  in  the  inferences  that  you  have  drawn, 
you  are  wholly  unsupported  by  facts.  And  who  is  it  that  you 
propose  to  appoint  in  their  places?  Every  one  of  the  persons 
recommended  by  the  new  council,  t )  the  number  of  ten,  every 
one  of  *the  persons  supported  by  *  the  well-beloved '  hack  of  [  *320  ] 
*  *  *  *  (1)  the -Attorney- CreueroZ,  for  party  purposes;  the  majority 
of  whom  deny  that  the  funds  were  given  for  charitable  uses ;  the 
majority  of  whom  have  adopted  every  means  that  ingenuity 
could  devise  to  prevent  the  rents  from  the  charity  estates  being 
paid  to  the  trustees ;  the  majority  of  whom  have  used  threats 
and  menaces  to  procure  the  charity  funds  for  their  own  benefit ; 
the  majority  of  whom  have  publicly  declared  that  they  only  want 
these  charity  funds  to  pay  ofif  their  own  debts  ;  the  majority  of 
whom,  you  yourself  have  in  an  authenticated  paper  declared, 
'ought  not  to  be  appointed.'  Yes  !  These  are  the  persons  that 
yon  have  selected,  together  with  seven  others,  (a  palpable  minority) 
(1)  Sic  in  original  report. 
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Mb.  Lkgu-  to  administer  honestly  and  conscientiously  the  charity  funds  of 
TON'S  Cask."  this  borough.  These  are  the  persons  that  you,  as  a  wise  and 
incorruptible  Judge,  presume  to  recommend  for  that  important 
trust,  giving  the  depredators  (for  so  they  are  if  they  attempt  to 
purloin  the  charity  funds  for  their  own  benefit)  a  majority  of  ten 
to  seven,  when  you  will  remember,  and  I  dare  you  to  deny  it, 
that  after  I  had  urged  the  same  argument  against  the  council 
having  any  thing  to  do  with  these  funds  that  I  have  now,  that 
you  yourself  admitted  that  they  were  improper  persons,  and  you 
asked  me  if  I  would  be  satisfied  if  you  gave  to  the  petitioners  a 
majority  over  the  council,  in  order  to  prevent  such  misapplication 
of  the  charity  money  that  I  anticipated.  Such  conduct.  Sir,  may 
be  becoming  enough  in  Master  Brummagem,  but  in  Master 
Brougham  it  is  as  unexpected  as  it  is  inexcusable.  In  order  to 
make  out  something  like  a  case  to  justify  you,  you  have,  if  I  am 
to  understand  that  this  decision  of  yours  is  conclusive,  and  is  to 
be  reported  to  the  Chancellor,  thrown  all  the  blame  on  me,  to 
which  I  will  not  submit.  Far  be  it,  however,  from  me  to  throw 
out,  in  this  stage  of  the  business,  a  threat  to  you  in  your  capacity 
[  •321  ]  of  a  Judge.  I  *have  too  much  respect  for  that  high  oflice,  when 
it  is  held,  as  it  ought  to  be,  for  the  protection  of  its  suitors,  to  be 
unmindful  of  my  duty.  All  I  ask  is,  that  there  should  be  a 
rehearing,  and  that  you  should  set  yourself  right  where  you  have 
been  led  into  error.  All  I  ask,  in  short,  is,  even-handed  justice, 
in  which  case  this  letter  shall  never  be  made  public,  nor  shall 
your  serenity  be  again  disturbed  by  any  further  remonstrance  from 
**  Your  obedient  and  very  humble  servant, 

"E.  L.  Charlton. 

**P.S. — I  shall  be  in  London  on  the  first  day  of  Term,  and 
shall  wait  for  your  answer  at  *  Fendall's  Hotel,'  Palace  Yard. 
*•  To  Wm.  Brougham,  Esq." 

The  following  are  the  inclosures  to  which  the  foregoing  letter 
refers. 

"  Copy  of  notes  written  on  the  state  of  facts  : 
*  Settled. 

'  Stated  and  admitted  to  be  true,  that  the  corporation  being  in 
debt  to  the  Ludlow  Bank,  and  feeling  doubtful  whether  they 
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ought  to  hand  over  the  deeds  and  securities  belonging  to  the     Mr.  Lech- 

MKRP' Oh  A  11.1  • 

corporation  to  the  new  council,  deposited,  under  the  advice  of  ton's  Case. 
St^rjeant  ilerewether,  with  the  bank,  who  now  claim  a  lien  upon 
them ;  and  also  that  there  were  important  questions  pending 
Ijetween  the  old  trustees  and  the  present  town  council.  See  also 
affidavit  of  Mr.  Charlton  respecting  money  borrowed  by  the  late 
trustees  from  the  same  bankers,  with  whom  deeds  deposited :  I 
think  this  makes  it  improper  to  appoint  them  new  trustees.  In 
addition  to  the  objection  to  appoint  any  of  the  old  trustees  arising 
out  of  the  above  admission  of  Mr.  Charlton,  who  appeared 
before  me  as  counsel  for  the  petitioners,  Sankey  and  others, 
and  also  from  what  appears  in  the  affidavit  "^of  Mr.  Charlton,  [  *322  ] 
it  ifi  to  be  observed,  that  the  said  petitioners  are  in  contempt, 
inasmnch  as  they  have  refused  to  comply  with  my  order  to 
produce  before  me  the  deeds,  books,  papers,  and  writings  relating 
to  the  estates  and  property  of  the  charity  in  question ;  I  am 
therefore  of  opinion  that  in  this  case  none  of  the  old  trustees 
ought  to  be  appointed,  and  have  accordingly  selected  some  other 
names  from  the  list  proposed  by  the  said  petitioners,  Sankey 
and  others. 
'  80th  Sept.  1836.  (Signed)       *  W.  Brougham.' 

*  W.  Edwards.  Wm.  Felton. 

J.  Hutchens.  Wm.  Jennings. 

J.  Smith.  H.  Salway. 

Wm.  Tinson.  Sir  E.  Thomason. 

Geo.  Hooper.  J.  G.  Clay. 

Joseph  Sawyer.  Geo.  Wellings. 

Bichard  Marshall.  Jos.  Cooper. 

Bichard  Jones.  Thomas  Childe. 
Bd.  Baugh. 

'  The  above  seventeen  names  approved,  subject  to  consent. 
•  80th  Sept.  1886.  (Signed)       *  W.  B.' 

'  Ludlow. — Stated  that  the  estates  under  Edward  the  Sixth's 
Charity  are  solely  for  charitable  purposes.  Queri/  whether, 
the  corporation  contending  that  this  is  corporate  property, 
it  is   safe  to   appoint  them  ?      Assuming   that    the  whole  is 
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Mb.  lbch-    applicable 
mebeChabl-  .   ,   J 

TON'S  Case,   appointed. 


Mb.  Lbom-    applicable  to  charity,  the  present  corporation  ought  not  to  be 
mebeChabl- 


'  Bichard  Marston.  Sir  E.  Thomason. 

Richard  Jones.  J.  G.  Clay. 

Geo.  Wellings.  Jos.  Cooper.' 
Thomas  Childe. 

''  The  above  is  not  written  on  the  state  of  facts,  but  on  a 
[  '^^s  ]      separate  sheet  of  paper  ;  but  to  it  there  is  neither  the  *name  nor 
the  initials  of  Mr.  Brougham,  so  that  it  stands  for  nothing." 

Xor,  7.  At  the  sitting  of  the  Court,  on  Monday  the  7th  of  November, 

the  Lord  Chancellor  said  : 

I  feel  it  my  duty  to  state  an  occurrence  in  the  office  of  one  of 
the  Masters  of  the  Court,  to  which  I  have  seen  no  parallel  in  the 
course  of  above  thirty  years*  experience. 

Master  Brougham  has  put  into  my  hands  a  letter  received 
from  a  gentleman,  who  describes  himself  as  a  barrister,  and  as 
having  attended  the  Master  upon  a  reference  made  by  an  order 
of  this  Court.  I  abstain,  at  present,  from  mentioning  the  name 
of  the  gentleman  to  whom  I  have  alluded  ;  but  I  think  it  right 
to  say  it  is  not  the  name  of  any  gentleman  whom  I  am 
accustomed  to  see  practising  in  this  Court.  The  letter  states 
the  proceedings  in  the  Master's  Office ;  and,  after  complaining  of 
an  opinion  which  the  Master  is  supposed  to  have  formed — not 
stating  any  report,  but,  on  the  contrary,  that  the  case  is  still 
pending — and  after  using  expressions  in  the  letter  which  no 
gentleman  could  permit  to  be  used  towards  himself,  and  pro- 
ceeding in  terms  which  I  at  present  abstain  from  characterising, 
and  throwing  out  insinuations  of  the  most  calumnious  nature, 
concludes  with  a  direct  threat,  the  object  of  which  is  to  induce 
the  Master  to  alter  the  opinion  he  was  supposed  to  have  formed, 
and  to  come  to  a  conclusion  favourable  to  the  case  advocated  by 
the  writer  of  the  letter  ;  and  the  writer  then  adds,  that  he  shall 
be  in  London  on  the  first  day  of  Term,  and  shall  wait  for  the 
Master's  answer  at  the  place  which  he  mentions. 
[  324  J  It   is   quite    obvious  what  course  the  Master  should  have 

pursued.     He  should  have  referred  the  letter  at  once  to  the 
Court.     It  appears,  however,  that  the  Master  adopted  a  course 
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which  I  cannot  approve.     He  put  the  lettei-  into  the  hands  of  a     Mb.  Lbch- 

friend.       That  friend  doubted   whether  he   could   permit   the    tons  Cabk! 

matter  to  proceed  in  a  hostile  manner,   and  consulted   with 

another  gentleman  of  high   rank  and  character.     They  both 

agreed  that  it  was  impossible  the  matter  should  proceed  in  that 

coarse,  and  that  the  Master  could  not  treat  it  as  a  personal 

qaarrel  ;    hut  that  it  being  a  letter,  addressed  to  him  in  the 

exercise  of  his  judicial  functions,  it  should  be  referred  to  me.     It 

is  impossible  not  to  disapprove  of  the  course  the  Master  took  in 

the  first  instance  :  for  it  is  quite  obvious,  that  if  the  Masters  are 

to  take  up  such  matters  as  personal  quarrels,  not  only  do  they 

put  themselves  at  the  mercy  of  those  who  might  wish  to  attain 

their  ends  by  any  means,  but  there  may  arise  an  influence  of  a 

private  or  personal  nature,  which  cannot  but  interfere  materially 

with   the   due   administration   of   the   law  ;    and  I,   therefore, 

entirely  approve  of  the  advice  which  the  Master  has  received,  to 

place  the  case  before  the  Court. 

It  remains  for  me  to  consider  what  course  I  ought  to  adopt. 
It  is  obvious,  that  if  the  Masters  are  not  to  consider  matters  of 
this  kind  in  the  light  of  personal  quarrels,  it  is  the  duty  of  the 
Court  to  throw  its  protection  round  them.  What  I  have  said, 
however,  has  been  necessarily  said  in  the  absence  of  the  party 
whose  name  was  subscribed  to  the  letter  ;  and,  indeed,  I  have  no 
judicial  knowledge  that  it  was  written  by  him. 

A  case  of  this  nature  has  never  occurred  within  my  knowledge. 
It  has  often  occurred  that  letters  have  been  improperly  addressed 
to  Judges,  sometimes  from  "^ignorance,  and  sometimes  from  [  *a2:>  ] 
improper  motives,  with  reference  to  matters  pending  before 
them  ;  but  never  before,  that  I  have  known,  in  such  insulting 
language,  and  in  absolute  threats.  In  all  those  cases,  the 
practice  has  been  adopted,  of  handing  over  the  letter  to  the 
opposite  side.  I  propose,  therefore,  in  this  instance,  to  direct, 
that  as  many  copies  should  be  made  of  this  letter  as  there  were 
parties  before  the  Master  upon  the  inquiry  in  question,  and  that 
each  party  should  be  furnished  with  a  copy.  The  course  which 
the  parties  may  take,  may  render  it  unnecessary  for  me  to  adopt 
any  further  measures.  Let  the  further  consideration  of  this 
matter  be  adjourned  to  Saturday  next. 
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Mb.  Lkoh-         On    (he    9th   of   November,  1836,   Mr.    Lechniere   Charlton 
TON'S  Ca8b.    addressed  the  following  letter  to  the  Lord  Chancellor : 

**  Fendall's  Hotel,  Palace  Yard, 

9th  November,  1836. 
*'  My  Lord, 

**By  the  report  in  the  Times  newspaper  of  yesterday,  of  the 
proceedings  in  Chancery  on  the  preceding  day,  I  am  given  to 
understand  that  your  Lordship  says  that  you  have  'no  legal 
knowledge  '  that  a  certain  letter  of  the  24th  of  October,  signed  with 
my  name,  and  dated  from  my  residence,  to  Master  Brougham, 
respecting  his  conduct  in  the  matter  of  the  charity  trusts  of 
Ludlow,  was  written  by  me.  I  am  uncertain,  therefore,  whether 
this  letter  will  throw  any  additional  light  on  the  subject ;  but  the 
motive  I  have  in  writing  it  is,  to  avow  the  authorship,  and  to 
say,  with  all  becoming  respect,  that  I  shall  not  shrink  from  the 
responsibility." 

[The  letter  then  recapitulated  at  length  the  opinions  which  the 
writer   had  expressed  in  his   letter   to   Master  Brougham,  and 
concluded  as  follows :  ] 
[  »3i  ]  **  Towards  Master  Brougham  I  freely  declare  that  I  harbour  no 

sort  of  ill-will ;  it  is  of  his  judicial  conduct  alone  that  I  com- 
plained, and  which  I  hope  would  have  been  corrected.  If  I  had 
been  in  any  way  misinformed  respecting  the  accuracy  of  his 
notes,  or  if,  in  my  zeal  for  the  object  that  I  had  at  heart,  I  had 
done  anything  unbecoming  a  man  of  honour,  or  lowered,  in  the 
slightest  degree,  the  high  functions  of  the  judicial  character, 
which  it  has  been  the  object  of  my  life  to  venerate  and  uphold,  I 
should  have  been  willing  to  make  any  atonement  that  a  gentle- 
man can  ;  but  if,  on  the  contrary,  I  have,  by  my  conduct, 
attempted  to  preserve  the  dignity  and  sanctity  of  the  office,  by 
resisting,  as  became  me,  the  abuse  of  power,  I  glory  in  what  I 
[  *332  ]  have  done,  and  will  willingly  brave  your  Lordship's  *authority 
before  I  will   retract  or  apologise  for  a  syllable  that  I  have 

written.  ,^  ^  , 

**  I  have,  &c. 

**E.  L.  Charlton. 
**The  Lord  High  Chancellor, 

&c.  &c.  &c.'' 
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[An  order  was  made  by  the  Lord  Chancellor  on  the  15th  Mb.  Lboh- 
day  of  November,  1836,  requiring  Mr.  Charlton  to  show  cause  ton's  Cask. 
why  he  should  not  be  committed  for  contempt  and]  - 

At  the  sitting  of  the  Court  on  Friday,  the  25th  of  November,       Nov.  25. 
the  Registrar  having,  by  the  Lord  Chancellor's  order,  called  on        ["ss^l 
''  the  Matter  of  the  Ludlow  Charities ''  three  successive  times, 
and  no  person  appearing, 

The  Lord  Chancellor  [after  stating  the  circumstances  of  the 
case  and  reading  the  letters,  said :] 

It  is  quite  unnecessary  to  advert  to  the  letters  themselves.  [  »38  ] 
Every  gentleman,  at  all  acquainted  with  the  proceedings  in  this 
Court,  must  obviously  see  that  they  contain  a  most  gross  and 
aggravated  contempt  of  Court ;  a  gross  contempt  in  the  first 
instance,  and  very  much  aggravated  by  the  letter  to  myself, 
which  is  not  only  itself  a  contempt  of  Court,  but  it  shows  that 
after  the  ^writer's  attention  had  been  called  to  the  expressions  [  *^^^  ] 
used  in  his  letter  to  the  Master,  and  after  he  had  had  time  for 
reflection,  he  had  deliberately  determined  to  adhere  to  the  terms 
of  that  letter  :  and  he  added,  in  his  letter  to  me,  expressions 
which  were,  in  themselves,  a  serious  contempt  of  this  Court. 

The  power  of  committal  is  given  to  courts  of  justice,  for  the 
purpose  of  securing  the  better  and  more  secure  administration  of 
justice.  Every  writing,  letter,  or  publication  which  has  for  its 
object  to  divert  the  course  of  justice  is  a  contempt  of  the  Court. 
It  is  for  that  reason  that  publications  of  proceedings  which  have 
already  taken  place,  when  made  with  a  view  of  influencing  the 
ultimate  result  of  the  cause,  have  been  deemed  contempts.  It 
would  be  strange,  indeed,  if  the  Judges  of  the  Court  were  the 
only  persons  not  protected  from  libels,  writings,  and  proceedings, 
the  direct  object  of  which  is  to  pervert  the  course  of  justice. 
Every  insult  offered  to  a  Judge,  in  the  exercise  of  the  duties  of 
his  office,  is  a  contempt  ;  but  when  the  writing  or  publication 
proceeds  farther,  and  when,  not  by  inference,  but  by  plain  and 
direct  language,  a  threat  is  used,  the  object  of  which  is  to  induce 
a  judicial  officer  to  depart  from  the  course  of  his  judicial  duty, 
and  to  adopt  a  course  he  would  not  otherwise  pursue,  it  is  a 
contempt  of  the  very  highest  order.     The  writer  of  these  letters 
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Mb.  Lbch-  supposes  Master  Brougham  to  have  finally  made  his  report,  and 
^on^s^Cam!'  ^^^^  *^o™  ^^^^  report  there  was  no  appeal  ;  and  the  avowed 
object  of  the  letter  to  the  Master,  is  to  .induce  him  to  alter  his 
decision  in  the  absence  of  the  opposite  party,  by  holding  out 
threats,  and  concluding  by  saying,  that  if  the  Master  would 
depart  from  the  decision  to  which  he  was  supposed  to  have 
come,  and  come  to  one  directly  opposite,  then  that  letter  should 
never  be  made  public,  and  the  Master  should  not  be  disturbed  by 
[  •340  ]  any  further  *remonstrance  from  the  writer.  This  is  intelligible 
language,  which  no  one  can  misunderstand. 

[After  referring  to  Pool  v.  Sacheverel  (i),  an  Anonymous  case 
before  Lord  Hardwicke  (2),  and  other  cases,  his  Lordship  said :  ] 
[  342  ]  AH  these  authorities  tend  to  the  same  point ;  they  show  that  it 

is  immaterial  what  measures  are  adopted,  if  the  object  is  to  taint 
the  source  of  justice,  and  to  obtain  a  result  of  legal  proceedings 
different  from  that  which  would  follow  in  the  ordinary  course. 
It  is  a  contempt  of  the  highest  order  :  and  although  such  a 
foolish  attempt  as  this  cannot  be  supposed  to  have  any  effect,  it 
is  obvious  that  if  such  cases  were  not  punished,  the  most  serious 
consequences  might  follow.  If  I  consulted  my  own  personal 
feelings  upon  the  subject,  I  should  pass  by  these  letters  as  a 
foolish  attempt  at  undue  influence  ;  but  if  I  were  to  adopt  that 
course,  I  should  consider  myself  guilty  of  a  very  great  dereliction 
of  my  high  duty.  The  order  must  therefore  be  made  absolute 
for  the  committal  of  Mr.  Lechmere  Charlton  to  the  Fleet. 

[It  is  not  considered  necessary  to  reprint  the  form  of  the 
committal  order  which  is  given  in  the  original  report.] 

iN7>r.  20.  The  Lord  Chancellor,  on  the  26th  of  November,  issued  a 

[  344  1  warrant,  addressed  to  the  Warden  of  the  Fleet  prison,  or  his 
deputy  attending  the  Court  of  Chancery,  which,  after  reciting 
the  order  of  the  25th  of  November,  required  him  to  search 
for  and  apprehend  Mr.  Charlton,  and  carry  him  to  the  Fleet 
prison,  there  to  remain  until  the  Lord  Chancellor's  further  order. 

1837.  Mr.  Lechmere  Charlton  evaded  the  execution  of  the  warrant, 

until    the    8rd  of   February,   1837,  when   he  was   taken,  and 

(1)  1  P.  Wms.  67d.  (2)  2  Ves.  Sen.  520. 
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conveyed  to  the  Fleet.  In  the  meantime,  however,  Parliament  Ma  Lboh- 
met  on  the  Slst  of  Janaary,  and  the  Lord  Chancellor,  on  that  ton's  Case. 
day,  addressed  the  following  letter  to  the  Speaker : 

„     ^  "  Slst  January,  1837. 

"  Mr.  Speaker, 

"  I  have  the  honour  of  making  known  to  you,  for  the  informa- 
tion of  the  House  of  Commons,  that  I  issued  my  warrant  on 
the  26th  of  November  last,  for  the  commitment  *of  Edmund  [•♦3i5  ] 
Lechmere  Charlton,  Esq.,  one  of  the  Members  for  the  borough 
of  Ludlow,  for  a  contempt  of  the  High  Court  of  Chancery,  in 
writing  and  sending  a  certain  letter,  dated  the  24th  of  October 
last,  to  William  Brougham,  Esq.,  one  of  the  Masters  of  the 
Court;  which  was  followed  by  a  certain  other  letter,  dated 
the  9th  of  November  last,  addressed  to  myself.  I  have  thought 
it  right  to  make  this  communication,  for  the  purpose  of 
accounting  for  the  probable  absence  of  the  Honourable  Member, 
and  of  testifying  my  profound  respect  for  the  Honourable  House. 
'*  I  have  the  honour  to  be.  Sir, 

**  Your  most  obedient  servant, 

"  COTTBNHAM." 

On  the  same  day  Mr.  Charlton   wrote  to  the   Speaker,  as 

follows : 

**  Pendall's  Hotel,  Palace  Yard, 

"  Slst  January,  1887. 
"  Sir, 

''  I  have  just  reason  to  believe  that  Mr.  William  Pell  (who 
is  a  messenger  in  the  Court  of  Chancery)  and  others  employed 
by  him,  are  determined,  under  the  directions  of  the  Lord 
Chancellor,  to  interrupt  me  in  my  progress  to  the  House  of 
Commons  this  day,  and  I  humbly  request,  therefore,  as  I  am 
thereby  deterred  from  attending,  that  you  will  vouchsafe  to 
extend  to  me  your  protection. 

•*  I  seek  not  to  withdraw  myself  from  the  criminal  jurisdiction 
of  the  realm,  well  knowing  that  privilege  of  Parliament,  which 
is  allowed  in  cases  of  public  service  for  the  commonwealth,  must 
not  be  used  to  the  danger  of  the  commonwealth. 

"  To  be  protected,  however,  from  *  any  violence  of  the  Crown        [  S46  ] 
or  its  ministers/  is,  I  apprehend,  the  established  and  undoubted 
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Mii.  Lech-    privilege  of  a  Member  of  Parliament.     To  this  hour,  I  know  not 
TON'S  Case.'  of  what  I  am  accused,  except  from  public  report ;  but,  neverthe- 
less, I  ask  for  no  more  than  to  be  allowed,  without  molestation, 
to  take  my  seat,  that  I  may  state  what  I  do  know  of  the  matter 
to  the  House,  and  then  bow,  with  respect,  to  their  decision,  be  it 

what  it  may.  ^ ,  ,     ,  ,      r,. 

"  I  have  the  honour  to  be.  Sir, 

"  Your  obedient  humble  servant, 

"  E.  L.  Charlton. 
'*  To  the  Right  Honourable 

The  Speaker.'' 

On  the  1st  of  February,  a  Committee  of  Privileges  was 
appointed  by  the  House  of  Commons,  by  whom  the  letters  to 
the  Speaker  from  the  Lord  Chancellor  and  Mr.  Lechmere 
Charlton  were  referred  to  the  Committee. 

On  the  3rd  of  February,  Mr.  Charlton,  having  been  appre- 
hended, sent  the  following  letter  to  the  Speaker  : 

''  Sir, 

**  I  have  the  honour  to  inform  you,  that  persons  stating  that 
they  have  a  warrant  from  the  Lord  Chancellor,  have  forced  their 
way  into  the  house  in  which  I  am  staying,  and  have  compelled 
me  to  go  to  the  Fleet  prison  with  them. 

'*  I  had  flattered  myself  that  while  the  matter  was  under 

the  consideration  of  a  Committee  of  Privileges,  such   violent 

proceedings  as  these  would  have  been  avoided ;  but  I  am  sorry 

to  say  I  am  mistaken. 

[  347  ]  **  I  have  only  to  add  that  I  hope  you  will  be  so  good  as  to  read 

this  letter  to  the  House,  and  that  they  will  extend  to  me  the 

privilege  that  under  similar  cases  has  been  given  to  Members  of 

Parliament.  ,  ^  , 

**  I  have,  &c. 

"E.  L.  Charlton. 
"  Friday  evening,  half  past  five  o'clock. 

"  To  the  Right  Honourable  the  Speaker." 

On  the  16th  of  February,  the  Committee,  after  having 
examined  Mr.  Lechmere  Charlton,  and  several  witnesses,  made 
the  following  report  to  the  House  : 

**  In  reporting  upon  the  question  which  has  been  referred 
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to  your  Committee*  they  propose  to  follow  the  course  which     Mh.  Lkoh- 

M  KKE  Off  ART  • 

usaally  has  been  adopted  upon  such  occasions,  of  first  stating    ton'bCIask! 
the  circoniBtances  of  the  particular  case^  and  afterwards  the  law 
and  usages  of  Parliament  as  it  appears  to  apply  to  them. 

"  The  warrant  for  Mr.  Charlton's  commitment  to  the  Fleet, 
and  the  order  of  Court  on  which  it  was  founded,  were  produced 
to  the  Committee,  and  it  appeared  that  he  was  committed 
by  the  Lord  Chancellor  for  writing  a  letter,  addressed  to 
William  Brougham,  Esquire,  one  of  the  Masters  of  the  High 
Court  of  Chancery,  containing  matter  scandalous  with  respect 
to  the  said  Master,  and  an  attempt  improperly  to  influence 
his  conduct  in  the  matter  pending  before  him,  '  which  the  said 
Lord  Chancellor  deemed  to  be  a  contempt  of  the  Court  of 
Chancery.'  The  order  not  proceeding  to  set  forth  the  letter 
in  question,  or  to  specify  the  parts  of  it  on  which  these  charges 
were  grounded,  your  Committee  therefore  directed  the  letter 
to  be  produced,  inasmuch  as  they  considered,  that  although 
the  Lord  Chancellor  had  the  power  to  declare  what  he  deemed  . 
♦to  be  a  contempt  of  the  High  Court  of  Chancery,  it  was  [  *'^^^  ] 
necessary  that  the  House  of  Commons,  as  the  sole  and  exclusive 
judge  of  its  own  privileges,  should  be  informed  of  the  particulars 
of  the  contempt,  before  they  could  decide  whether  the  contempt 
was  of  such  a  character  as  would  justify  the  imprisonment  of 
a  Member.  They  also  summoned  Mr.  Charlton  before  them, 
and  afforded  him  an  opportunity  of  fully  stating  his  case. 

"  Upon  the  whole  examination,  the  letter  appears  to  your 
Committee  to  be  expressed  in  an  intemperate  and  improper 
manner.  The  letter,  however,  was  occasioned  by  information 
derived  from  the  solicitor  in  the  cause,  the  correctness  of  which 
Mr.  Charlton  had  no  reason  to  doubt ;  but  they  are  of  opinion 
that  it  is  offensive  to  the  Master,  and  thereby  to  the  authority 
of  the  Court  under  which  he  acted,  and  was  an  attempt 
improperly  to  influence  his  conduct  in  the  matter  pending  before 
him,  with  a  view  to  obtain  a  further  hearing,  to  which,  if  applied 
for  in  a  proper  manner,  Mr.  Charlton  would  have  been  entitled. 

"It  was  found,  in  the  course  of  the  investigation,  that 
Mr.  Joseph  Parkes,  the  solicitor  for  the  parties  who  appeared 
before  the  Master  in  opposition  to  Mr.  Charlton's  clients,  had, 
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Mr.  lkch-  during  the  interval  which  occurred  between  the  issue  of  the 
TONsCAbE.'  warrant  and  its  execution,  written  a  letter,  at  the  request  of 
a  third  person,  containing  the  following  assurance^  'Mr» 
Charlton  may  take  my  honour,  and  I  have  never  yet  violated 
it)  that  he  is  perfectly  secure  in  coming  to  my  house  to  see 
if  we  can  adjust  the  Ludlow  matters,'  and  that  Mr.  Charlton 
did  af terwardS)  in  consequence,  attend  a  meeting  at  the  house  of 
Mr>  Farkes,  without  any  interruption,  or  attempt  to  execute  the 
t  *349  ]  warrant  by  the  *ofl5cers  who  held  it.  Your  Committee  therefore 
felt  it  necessary  to  ascertain  whether  the  execution  of  a  process 
issued  on  the  ground  of  punishing  a  contempt  of  the  Court 
of  Chancery,  had  in  any  manner  been  allowed  to  be  enforced 
or  suspended  at  the  discretion  of  one  of  the  litigant  parties, 
or  to  be  rendered  subservient  to  his  objects.  This  inquiry  has 
tended  considerably  to  lengthen  their  proceedings,  but  the 
result  has  satisfied  them  that  no  power  had  ever  been  given 
by  any  person,  or  exercised  by  the  solicitor  for  that  purpose. 

'*  Upon  the  law  and  usage  of  Parliament,  as  aflfecting  this 
case,  your  Committee  beg  leave  to  refer  to  the  statement  con- 
tained in  the  report  of  the  Committee  of  Privileges  on  the  case 
of  the  Honourable  William  Long  Wellesley,  presented  to  the 
House  on  the  26th  of  July,  1831,  the  precedents  cited  in  which 
they  will  not  here  repeat. 

**The  Committee  are  deeply  impressed  with  the  diflSiculty 
and  importance  of  the  question  referred  to  them,  in  the  absence 
of  authorities  to  which  they  can  refer  as  clearly  in  point  and 
directly  bearing  on  this  particular  case.  It  will  be  seen,  from 
the  early  cases,  that  the  ancient  definition  of  privilege  of 
Parliament,  is,  that  it  belongs  to  every  Member  of  the  House, 
except  in  cases  of  treason,  felony,  or  refusing  to  give  surety  of 
the  peace.  These  exceptions,  by  the  statement  of  the  Commons 
in  1641,  are  further  extended  to  all  indictable  oflfences ;  by  their 
resolution  in  1697,  to  forcible  entries  and  detainers;  and, 
in  1763,  in  conformity  with  the  principle  of  the  declaration 
of  1641,  and  of  a  subsequent  resolution  in  1675,  to  printing 
and  publishing  seditious  libels ;  to  which  may  be  added  the 
resolution  of  the  Lords  in  1757,  that  privilege  shall  not  protect 
Peers  against  process  to  enforce  the  habeas  corpus. 
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"  The  ordinary  process  for  contempts  against  persons  having     Mr.  Lbch- 
privilege  of  Parliament  or  of  peerage,  has  not   been  that  of    ton's  Case. 
attachment  of  the  person,  but  that  of  sequestration  of  the  whole        L  360  ] 
property,   which   has  been    found    sufficient  to  vindicate    the 
authority  of  the  Courts,  even  in  cases  of  some  aggravation. 

''  It  is  stated  by  Blackstone,  that  '  contempts  committed  even 
by  Peers,  when  enormous  and  accompanied  with  violence,  such 
as  forcible  rescous  and  the  like,  or  when  they  import  disobedience 
to  the  King's  writs  of  prohibition,  habeas  corpus,  and  the  rest, 
are  punishable  by  attachment ; '  and  the  same  doctrine  has, 
on  different  occasions,  been  expressed  by  other  writers,  and 
by  Judges  of  high  authority. 

"  The  only  cases,  however,  in  which  attachments  have  been 
found  by  the  Committee  to  have  been  actually  issued  against 
privileged  persons,  are  that  of  Earl  Ferrers,  by  the  King's  Bench, 
and  that  of  Mr.  Long  Wellesley,  by  the  Court  of  Chancery,  already 
referred  to.  The  former  was  a  case  of  disobedience  to  a  writ  of 
haljt'os  corptis,  to  which,  while  the  discussion  was  pending,  it  had 
been  declared,  by  the  House  of  Lords,  privilege  of  Parliament 
did  not  extend ;  the  other  was  that  of  the  forcible  removal  of  a 
ward  of  the  Court  of  Chancery,  and  placing  her  out  of  the  juris- 
diction of  the  Court,  which  obviously  could  only  be  checked  by 
the  most  prompt  and  efficacious  remedy. 

''  Since  the  sitting  of  the  last  Committee  of  Privileges,  the 
Act  of  2  &  3  Will.  rV.  c.  93,  intituled,  '  An  Act  for  enforcing 
the  Process  upon  Contempts  in  the  Courts  Ecclesiastical  of 
England  and  Ireland,'  has  passed,  by  which  contempts  of  the 
Ecclesiastical  Courts,  'in  face  of  the  Court,  or  any  other 
contempt  towards  such  Court,  or  *the  process  thereof,  are  [  'hsi  ] 
directed  to  be  signified  to  the  Lord  Chancellor,  who  is  to  issue  a 
writ  de  contumace  capiendo,  for  taking  into  custody  persons  charged 
with  such  contempt,'  in  case  such  person  '  shall  not  be  a  Peer, 
Lord  of  Parliament,  or  Member  of  the  House  of  Commons.' 

•'  Fnder  all  the  circumstances  of  the  case,  your  Committee 
are  of  opinion  that  Mr.  Charlton's  claim  to  be  discharged 
from  imprisonment,  by  reason  or  privilege  of  Parliament,  ought 
not  to  be  admitted. 

"  16th  February,  1837." 

6—2 
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Mb.  Lech-        On  the  17th  of  February,  Sir  Charles  Weiherell,  on  behalf  of 

mkhkCbarIi* 

ton'hCabb.    Mr.  Charlton,  informed  the  Lord  Chancellor  of  the  decision  of 
Feb,  17,       the  Committee  of  Privileges,  and  applied  to  his  Lordship  for  an 
order  for  Mr.  Charlton's  appearance  at  the  rising  of  the  Court. 
The  LoBD  Chancellor  said,  that  the  matter  must  be  brought 
before  him  by  petition  in  the  usual  way. 
^^^'  On  Saturday,  the  18th  of  February,  1887,  Mr.  Charlton  pre- 

sented a  petition  to  the  Lord  Chancellor,  stating  that  neither 
the  order  of  the  25th  of  November,  nor  the  orders  of  the  15th 
and  22nd  of  November  were  ever  personally  served  upon  him, 
and  that  he  was  induced  to  abstain  from  appearing  in  Court,  in 
pursuance  of  those  orders,  from  the  consideration  that  it  was 
his  duty,  as  a  Member  of  the  Legislature,  so  to  do,  and  that  he 
should  otherwise  compromise  the  privileges  of  the  Members  of 
the  House  of  Commons,  and  not  from  any  feeling  of  disrespect 
entertained  by  him  towards  the  Court,  and  that  he  was  actuated 
by  the  same  motives  in  avoiding  the  execution  of  the  warrant 
until  the  meeting  of  Parliament.  The  petition  then  stated  the 
[  ^852  ]  report  *of  the  Committee  of  Privileges,  and  went  on  to  state, 
that  the  petitioner's  object,  in  addressing  the  letter  to  the 
Master,  was  solely  with  the  view  of  obtaining  from  him  a  further 
hearing  of  the  matter,  and  that  he  had  no  intention  of  expressing 
himself  offensively  towards  the  Master,  or  of  endeavouring  to 
influence  his  conduct  in  the  matter  pending  before  him,  or 
of  bringing  into  contempt  the  authority  of  the  Court;  and 
that,  although  he  was  betrayed  into  intemperate  and  improper 
expressions  towards  the  Master,  they  arose  entirely  from  an 
anxiety  on  his  part  to  protect  the  interests  of  the  persons  on 
whose  behalf  he  appeared  before  the  Master,  and  which,  from 
the  information  he  had  received,  he  had  every  reason  to  believe 
had  not  been  properly  attended  to;  and  that  the  petitioner 
regretted,  and  w^as  sorry  for  having  made  use  of  any  expressions 
which  could  be  considered  as  offensive  to  the  Master  or  dis- 
respectful towards  the  Court.  The  petition  prayed  that  the 
petitioner  might  be  forthwith  discharged  out  of  custody. 

Sir  Charles  Wetherellf  who  appeared  in  support  of  the  petition, 
took  occasion  to  say,  that  if  he  had  been  consulted  by  Mr,  Charlton 
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at  the  proper  time,   he  should  have  advised  him  to  dispute    Mr.  Lech- 
the  validity  of  the  order,  by  raising  the  question,  whether  the    ton's  Cabb." 
Lord  CHANcsLiiOR  had  power  to  delegate  to   the  Master  the 
appointment  of  new  trustees  under  the  Municipal  Corporations 
Begolation  Act;  and  whether,  consequently,  the  letter  written 
to  the  Master  was  a  contempt  of  the  Court. 

Thb  Lord  Chancellor  [after  referring  to  the  circumstances  of 
the  case,  and  after  pointing  out  that  the  petition  contained  no 
expression  of  regret  by  the  petitioner  for  his  conduct,  said  :] 
I  say  nothing  as  to  the  time  which  may  be  considered  as  the  [  ^-^^  ' 
proper  period  for  the  expiation  of  the  offence  which  has  been 
committed.  Bound  as  I  am  to  protect  the  administration  of 
justice  in  this  Court,  and  bound,  therefore,  to  hold  out  to  all 
parties  who  have  any  transactions  in  this  Court,  that  they 
cannot  with  impunity  be  guilty  of  that  offence  for  which,  by  my 
order,  this  gentleman  has  been  committed  to  prison,  I  should 
feel  I  was  not  doing  my  duty,  if,  on  such  a  petition,  I  should 
order  his  discharge.  If  he  came  before  me  with  a  petition 
differently  expressed,  and  treating  the  matter  in  a  mode  very 
different  from  that  in  which  he  has  treated  it  in  this  petition, 
I  say  nothing  as  to  the  time  when  I  might  feel  myself  justified 
in  ordering  his  discharge;  but  I  am  bound  to  vindicate  the 
authority  of  the  Court ;  and,  therefore,  to  take  care  that  a  party 
who  offends  against  its  jurisdiction  and  its  dignity,  is  not  to  be 
discharged  on  the  mere  asking  for  it,  without  even  having  the 
grace  to  acknowledge  the  offence  of  which  he  has  been  adjudged 
to  be  convicted ;  but  yet,  without  calling  in  question  the  propriety 
of  the  order,  or  disputing  the  judgment  so  passed  upon  him. 

I  wish  it  be  understood  that  I  say  nothing  as  to  the  time. 
If  the  time  had  been  much  longer  than  it  is  at  present,  the 
language  of  this  petition,  and  the  submission  found  in  it,  are 
not  such  as  this  Court  has  a  right  to  expect. 

Another  petition  was  afterwards  presented  by  Mr.  Charlton,      Feb.  24. 
which  was  couched  in  precisely  the  same  terms  as  his  former       ["3531 
petition,  down  to  and  including  the  statements  of  the  report  of 
the  Committee  of  Privileges ;  but  in  which  the  petitioner  added, 
that  his  object  in  addressing  the  letter  to  the  Master,  was  solely 
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Mb.  leob-    with  the  view  of  obtaining  from  him  a  further  hearing  of  the 
mkreOharl- 
TON'S  Case,    matter;  and  that  this  motive  arose  entirely  from  an  anxiety  on 

his  part  to  protect  the  interests  of  the  persons  on  whose  behalf 
he  appeared  before  the  Master,  and  which,  from  the  information 
he  had  received,  he  had  every  reason  to  believe,  had  not  been 
properly  attended  to  ;  and  that  he  regretted  and  was  sorrj'  that 
under  such  feelings,  and  without  any  intention  to  commit  a  con- 
tempt of  the  Court,  he  should  have  written  and  sent  a  letter  to 
the  Master  which  had  been  adjudged  by  the  Lord  Chancellor  to 
contain  matter  scandalous  with  respect  to  the  Master,  and  an 
attempt  improperly  to  influence  his  conduct  or  judgment  in  the 
matter  pending  before  him  ;  or  which,  in  its  tenor  or  language, 
might  be  considered  as  offensive  to  the  Master,  or  disrespectful  to 
the  Court ;  and  that  the  regret  so  expressed  by  the  present  petition 
was  intended,  by  the  petitioner,  to  be  the  import  of  the  expressions 
set  forth  in  the  petition  lately  presented  by  him.  The  petitioner 
concluded  by  praying  that  he  might  be  forthwith  discharged. 

Sir  C,  Wetherell,  in  support  of  the  petition. 

The  Lord  Chancellor: 

The  ground  of  the  order  for  commitment  has  been  questioned, 
neither  by  any  application  to  show  cause  against  the  order, 
which,  in  the  first  place,  w-as  an  order  nid,  nor  by  any  applica- 
tion to  discharge  it  by  reason  of  its  having  proceeded  on  a 
mistaken  or  unfounded  ground  ;  and  Mr.  Charlton  states  that 
[  *'<'>9  ]  another  tribunal,  *with  which  this  Court  has  no  connexion,  but 
before  which  he  states  that  his  case  has  been  investigated,  has 
also  come  to  the  same  conclusion  as  to  the  nature  and  character 
of  that  letter.  Mr.  Charlton,  in  the  petition  which  he  presented 
last  week,  confined  his  contrition  to  that  which  constitutes  the 
smallest  part  of  the  ofi'ence,  namely,  having  used  expressions 
offensive  to  the  Master  and  disrespectful  to  the  Court ;  thus 
challenging,  in  his  petition,  the  main  ground  on  which  the 
order  for  his  commitment  proceeded,  namely,  his  having 
attempted,  by  writing  the  letter,  to  influence  the  conduct  of 
the  Master.  This  Court  will  never  permit  the  propriety  of 
its  orders  to  be  in  that  way  questioned.  If  a  party  chooses  to 
come  before  the  Court  for  the  purpose  of  drawing  in  question 
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the  propriety  of  an  order,  he  must  do  it  in  the  repfular  foi-m ;  Mr.  Lech- 
bat  while  he  is  a  prisoner,  for  having  violated  his  duty  towards  ton*s  case. 
the  CJourt,  and  committed  a  contempt,  the  Court  will  not  permit 
him  to  challenge  the  authority  of  the  Court  or  dispute  the 
grounds  of  the  commitment :  that  is  not  the  mode  in  which 
the  Court  will  permit  a  complaint  to  be  made  of  its  proceedings. 
Mr.  Charlton  has  now  been  in  prison  nearly  a  week  beyond  the 
time  when  that  petition  was  before  me,  and  he  has  now  varied 
the  grounds  on  which  he  asks  for  his  discharge.  He  says  that 
his  object  in  addressing  the  letter  to  the  Master  was  solely  with 
a  view  of  obtaining  from  him  a  further  hearing  of  the  matter, 
nnd  that  that  motive  arose  entirely  from  an  anxiety  on  his  part 
to  protect  the  interests  of  the  persons  on  whose  behalf  he 
appeared  before  the  Master,  and  which,  from  the  information 
he  had  received,  he  had  every  reason  to  believe  had  not  been 
properly  attended  to.  Now,  it  is  not  inconsistent  with  these 
terms,  that  the  object  was  to  obtain  a  rehearing,  and  that  the 
object  of  the  rehearing  was  to  induce  the  Master  to  come  to  a 
decision  directly  the  reverse  of  *that  to  which,  as  appears  by  [  '360  ] 
that  letter,  the  writer  of  it  supposed  the  Master  to  have  come.  The 
petition  then  states  that  the  petitioner  regrets,  and  is  sorry  that, 
under  such  feelings — and,  not  without  any  intention  to  induce  the 
Master  to  alter  his  opinion — but  without  an  intention  to  commit 
a  contempt  of  the  Court,  he  should  have  written  and  sent  a  letter 
to  the  Master  which  has  been  adjudged  by  the  Court  to  contain 
matter  scandalous  with  respect  to  the  Master,  and  an  attempt 
improperly  to  influence  his  conduct  or  judgment  in  the  matter 
pending  before  him,  or  which,  in  its  tenor  or  language,  might  be 
considered  as  offensive  to  the  Master,  or  disrespectful  to  the  Court. 
Now  I  do  not  find  in  the  language  of  this  petition  any  thing 
which,  directly,  at  least,  challenges  the  authority  of  the  Court, 
or  the  propriety  of  the  order  which  the  Court  issued.  The 
petitioner  says  that  his  object  was  to  obtain  a  rehearing  ;  but  it 
is  quite  clear  that  his  object,  in  obtaining  that  rehearing,  was  to 
induce  the  Master  to  come  to  a  decision  contrary  to  that  to  which 
the  writer  supposed  he  had  come.  He  says  the  act  was  done 
without  an  intention  to  commit  a  contempt  of  the  Court ;  but  it 
is  not  denied  that   it  was  done  with  an  intention  to  induce 
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[b.r. 


Mb.  Lech-    the  Master,  by  threats  and  intimidation,  to  come  to  a  decision 

M  T«*ltlE  f  TT ART  • 

TON'S  Cask,    contrary  to  that  which  the  petitioner  supposed  he  bad  expressed. 

I  do  not  find  that  this  petition  contains  that  challenge  of  the 
authority  of  the  Court,  or  of  the  propriety  of  the  order,  which 
is  found  in  the  former  petition ;  and  although  the  Court  might 
have  had  reason  to  expect  a  more  ample  submission  than  that 
which  is  found  in  this  petition,  yet  I  do  not  think  it  incon- 
sistent with  my  duty  to  receive  this  petition  as  an  expression 
of  contrition  for  the  offence  which  the  petitioner  has  committed. 
[  861  ]  I,  therefore,  now  order  the  discharge  of  Mr.  Charlton.    He 

has  been  in  prison  three  weeks ;  and  I  feel  satisfied  that  what 
has  taken  place  will  convince  all  persons  that  no  station,  no 
rank  in  life,  no  position  in  which  the  party  may  stand  before 
this  Court,  will  justify  or  enable  any  person  to  commit  at  similar 
offence  with  impunity. 

I  now  make  the  order  for  Mr.  Charlton's  discharge  in  the 
usual  way. 


1837. 

Ajfril  6,  7,  8. 

Lord 

COTTENHAM, 
L.C. 

[861] 


[  •362  ] 


REED  V.  NOREIS. 

(2  My.  &  Cr.  361—376;  S.  C.  6  L.  J.  (N.  S.)  Ch.  197;  1  Jur.  233.) 

A  surety  who  compounds  a  debt  for  which  his  principal  and  himself 
have  become  jointly  liable,  and  takes  an  assignment  of  that  debt  to  a 
trustee  for  himself,  can  only  claim,  against  his  principal,  the  amount 
which  he  has  actually  paid. 

*  *  RicHAKD  Bevan  the  elder,  being  indebted  to  Lord 
Vernon,  in  the  sum  of  500/.,  prevailed  upon  his  son,  Richard 
Bevan  the  younger,  to  join  him,  as  his  surety,  in  a  bond  to 
Lord  Vernon  in  the  penal  sum  of  1,000/.,  dated  *the  24th  of 
August,  1801,  and  conditioned  to  be  void  upon  payment  of  500Z. 
and  interest.    ♦     ♦     * 

Richard  Bevan  the  younger,  by  his  will,  dated  the  18th  of 
March,  1806,  [appointed  his  wife  his  executrix.  He  died,  without 
issue,  on  the  1st  of  January,  1815,  and  his  wife  proved  his  will. 
She  died  on  the  23rd  of  December,  1828,  having  appointed  the 
defendant  John  Norris  her  executor,  who  subsequently  proved 
her  will,  and  thus  became  the  personal  representative  of  Richard 
Bevan  the  younger.  After  the  death  of  Elizabeth  Bevan, 
Elizabeth  Drayton  Smith  entered  into  possession  of  the  real 
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estaiea  devised   by  Bichard   Bevan   the  younger  as  residuary        Reed 
devisee  under  his  will.]  Norbis. 

In  the  meantime,  Bichard  Bevan  the  elder  died  on  the  8th  of  [  ^^^  ] 
February.  1818;  having,  by  his  will,  appointed  John  Bevan 
and  Thomas  Davies  his  executors.  Thomas  Davies  died  in  his 
lifetime,  and  John  Bevan  renounced  probate;  and  letters  of 
administration,  with  the  will  annexed,  were  subsequently  granted 
to  the  plaintiff,  Bichard  Bevan  Beed.     *     *     * 

On  the  19th  of  January,  1828,  the  personal  representatives  of  [  sb4  ] 
Lord  Vernon  filed  a  bill  in  Chancery  against  B.  B.  Beed  and 
Elizabeth  Bevan,  as  the  personal  representatives  of  B.  Bevan  the 
elder  and  B.  Bevan  the  younger,  respectively,  stating  the  bond  for 
5002.,  and  praying  the  usual  accounts  of  the  personal  estate  of 
R.  Bevan  the  elder  and  B.  Bevan  the  younger,  and  praying  pay- 
ment of  what  was  due  to  Lord  Vernon's  estate  for  principal  and 
interest  upon  that  bond.  This  last-mentioned  suit,  having  become 
abated  by  Elizabeth  Bevan's  death,  was  afterwards  revived 
against  John  Norris  as  her  personal  representative,  and  subse- 
quently came  on  to  be  heard,  on  the  22nd  of  June,  1880,  before 
the  Master  of  the  Bolls,  when  a  decree  was  made,  declaring  that 
the  plaintifiis,  as  executors  of  Lord  Vernon,  were  creditors,  by 
the  bond  of  1801,  of  B.  Bevan  the  elder  and  B.  Bevan  the 
younger,  for  the  sum  of  500Z.  and  interest  from  the  24th  of 
August,  1813 ;  and  directing  that  the  usual  accounts  should  be 
taken  of  the  personal  estate  of  B.  Bevan  the  elder  and  B.  Bevan 
the  younger ;  and  that  their  personal  estates  should  be  applied 
in  payment  of  their  debts  and  funeral  expenses,  and  that  the 
residue  should  be  paid  into  the  Bank,  in  trust  in  the  cause. 
John  Norris,  who  did  not  appear  to  have  himself  received  any 
part  of  the  personal  estate  of  B.  Bevan  the  younger,  nevertheless, 
passed  his  accounts  under  this  decree,  and  paid  into  Court  the 
balance  reported  to  be  due  from  him,  being  the  amount  which 
Elizabeth  Bevan  had  received  in  her  life  time.  B.  B.  Beed  also 
passed  *his  accounts,  but  he  did  not  pay  in  the  balance  reported  [  *s^^  ] 
to  be  due  from  him;  and  part  of  that  balance  was  afterwards 
levied  by  means  of  a  sequestration  against  him.  *  *  The  whole 
of  the  personal  estate  paid  into  Court  under  the  last-mentioned 
decree,  was  absorbed  in  payment  of  costs;  and  Lord  Vernon's 
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Rebd  executors  then  filed  a  sappleniental  bill,  for  the  purpose  of 
NoKRTs.  making  the  real  estates  of  E.  Bevan  the  elder  and  E.  Bevan  the 
younger  answerable  for  the  amount  due  upon  the  bond  for  500/. 
[By  an  indenture,  dated  the  5th  of  September,  1835,  made 
between  the  surviving  executors  of  Lord  Vernon  of  the  first  part, 
the  representative  of  a  deceased  executor  of  the  second  part, 
John  Norris  and  Elizabeth  D.  Smith  of  the  third  part,  and 
[  366  ]  Henry  Jeremy  of  the  fom'th  part ;  ]  after  reciting  that  the  sum 
of  949/.  6«.  Irf.  was  due  for  principal  and  interest  upon  the  bond 
for  500/. ;  and  that  the  sum  of  198/.  6«.  6J.,  or  thereabouts,  was 
claimed  by  the  executors  of  Lord  Vernon  for  costs  incurred  in 
their  suit,  beyond  the  costs  already  paid;  and  reciting  that 
Lord  Vernon's  executors  had  contracted  and  agreed  with  John 
Norris  and  Elizabeth  I).  Smith  for  the  absolute  sale  to  them  of 
the  lK)nd  debt  of  500/.,  and  of  all  interest  then  due  or  thereafter 
lo  become  due  in  respect  thereof,  and  of  all  benefit  and  advan- 
tage which  might  thenceforth  be  derived  from  the  suit  instituted 
by  them,  for  enforcing  payment  of  the  principal  sum  of  500/. 
and  interest,  and  the  further  costs  so  incurred  as  before  men- 
tioned, and  all  further  costs  of  the  suit,  with  full  power  to 
prosecute  such  suit,  at  the  price  or  sum  of  600/.,  which  had  been 
agreed  to  be  advanced  in  the  following  proportions,  viz.,  400/. 
by  John  Norris,  and  200/.  by  Elizabeth  D.  Smith ;  it  was 
witnessed,  that  in  consideration  of  the  sum  of  600/.  paid  by 
John  Norris  and  Elizabeth  D.  Smith  in  the  proportions  before 
mentioned.  Lord  Vernon's  executors  bargained,  sold,  and 
assigned  to  Henry  Jeremy,  the  bond  debt  or  principal  sum  of 
500/.,  so  due  as  before  mentioned,  and  also  certain  sums  therein 
mentioned  to  be  due  for  interest,  amounting  to  449/.  6«.  Irf.,  and 
all  other  interest  then  due  and  thereafter  to  grow*  due ;  and  all 
costs  then  due  to  the  assignors,  or  which  they  might  claim  in 
respect  of  their  suit,  and  all  benefit  of  that  suit;  to  hold  the 
same  in  trust  for  John  Norris  and  Elizabeth  D.  Smith  as  tenants 
in  common,  in  the  same  proportions  as  those  in  which  the 
purchase  money  of  600/.  had  been  contributed  by  them  as  before 
mentioned ;  and  Lord  Vernon's  executors  constituted  H.  Jeremy, 
John  Norris  and  Elizabeth  D.  Smith,  jointly  and  severally,  their 
attornies  and  attorney,  for  the  recovery  of  the  sums  assigned. 
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The  plaintiff,  li.  B.  Heed,  then  filed  a  bill  against  Norris,         Heed 
Elizabeth  D.  Smith,  and  Jeremy,  stating  this  assignment,  [and       norris. 
praj'ing]  that  it  might  be  declared  that  the  defendants  were  not        [  ^^^  ] 
entitled,  as  against  the  plaintiff,  or  as  against  the  estate  either 
of  K.  Bevan  the  elder,  or  of  R.  Bevan  the  younger,  to  be  allowed, 
in  respect  of  the  bond  for  500Z.,  more  than  they  had  so  paid  to 
Lord  Vernon's  executors.     *     *     * 

The  answers  of  the  defendants  Norris  and  Smith  to  this  bill,  t  ^^^  1 
submitted  that  they  were  entitled  to  stand  in  the  place  of  Lord 
Vernon's  executors,  and  to  have,  against  the  estate  of  R.  Bevan 
the  elder,  the  same  right  to  be  paid  or  allowed  the  whole  prin- 
cipal and  interest  due  on  the  bond  for  500/.,  and  all  costs  of  suit, 
as  Lord  Vernon's  executors  would  have  had,  in  case  the  assign- 
ment had  not  been  made;  and  further,  that  the  estate  of  B. 
Bevan  the  elder  ought  to  make  good  to  the  estate  of  R.  Bevan 
the  younger,  all  costs  which  had  been  incurred  by  that  estate, 
in  the  suit  of  Lord  Vernon's  executors,  and  all  costs  which  might 
be  incurred  by  that  estate  or  by  the  defendants  Norris  and 
Smith  in  respect  of  the  bond  for  500/.  and  interest. 

The  [cause]  now  came  on  to  be  heard. 

J/r.  Wif^ram  and  Mr.  Teed^  for  the  plaintiff,  [cited  Ex  parte 
Rush/orth  (i)  and  BuUher  v.  Churchill  (2). 

Mr.  Wakefield  and  Mr.  Lovat,  for  the  defendant  John  Norris:        [  369  ] 

*  ♦  The  defendants  Norris  and  Miss  Smith  purchased  the 
debt  due  to  Lord  Vernon's  executors  on  the  bond  for  500/.,  with 
their  own  proper  monies.  They  did  not  make  that  purchase  as 
sureties.  Norris  never  stood  in  any  fiduciary  relation  to  Richard 
Bevan  the  younger.  *He  merely  became,  by  operation  of  law,  [  '370  ] 
hiB  legal  personal  representative,  because  he  was  the  executor  of 
Elizabeth  Bevan.  No  personal  estate  of  R.  Bevan  the  younger 
ever  came  to  his  hands,  and  all  that  which  came  to  the  hands  of 
Elizabeth  Bevan,  and  was  unapplied  by  her  in  her  lifetime,  has 
been  paid  into  CJourt  by  Norris,  as  her  executor.     *     ♦     * 

;i)  8  H.  B.  10,  see  p.  16  (10  Ves.  was  allowed  to  claim  both  debt  and 

409,  420).  subsequent  interest  to  the  extent  of 

[2)  14   Vea.  567,  where  a  suretj'  the  penalty  of  the  bond  as  against  the 

for  a  bond  who  had  paid  the  debt  estate  of  the  principal  bond  debtor. 
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Reed  Mr.  Ridiards  and  Mr.  Pvller,  for  the  defendant  Elizabeth 

NoRBis.  Drayton  Smith: 

[  371  ]  *     *     If  an  incumbrancer  pays  off  a  prior  incumbrance  at 

less  than  the  full  amount,  and  takes  an  assignment  of  that  prior 
incumbrance,  he  has  the  same  title  to  claim  the  full  amount 
against  the  estate,  as  the  person  whose  charge  he  has  paid  off; 
and  what  difference  is  there  between  such  a  case,  and  the 
purchase,  by  a  surety,  of  the  debt  of  his  principal  ?  There  are 
cases,  certainly,  in  which  a  person  standing  in  a  fiduciary  cha- 
racter cannot  purchase;  but  it  is  impos8il)le  to  say  that  the 
surety  in  the  present  case  stands  in  a  fiduciary  character  as 
regards  the  debtor.  Miss  Smith  does  not  represent  the  debtor, 
except  as  she  takes  his  real  estate,  subject  to  the  debt.  Ex  parte 
Rmhforth  was  a  case  in  bankruptcy ;  but  it  does  not  follow  from 
that  case,  that,  as  against  the  bankrupt  himself,  the  surety 
would  not  be  entitled  to  the  full  amoimt.  In  Butcher  v.  Churchill 
the  question  was  not  raised. 

Mr.  Wigram,  in  reply: 

The  contract  between  principal  and  surety  is  a  contract  for 
indemnity  merely ;  and  a  surety  cannot  act  also  as  a  stranger, 
for  the  purpose  of  acquiring  an  additional  right  against  his 
principal.  The  defendants  Norris  and  Smith  made  use  of  their 
position  as  executor  and  devisee  to  induce  Lord  Vernon's 
executors  to  compound  the  debt,  by  telling  them  that  the  estate 
of  the  surety  was  insufficient  to  pay  it. 

April  8.       The  Lord  Chancellor  [after  deciding  a  question  which  is  not 
material  for  the  purpose  of  this  report,  said :] 

[  374  J  The  other  question  is,  how  far  the  representatives  of  the  son, 

the  surety,  having  come  to  an  arrangement  with  Lord  Vernon's 
executors,  by  which  the  bond  for  500Z.  has  been  got  rid  of  and 
discharged,  are  entitled,  as  against  the  father's  estate,  to  demand 
more  than  they  have  actually  paid  to  Lord  Vernon's  executors 
in  exoneration  of  the  liability  of  the  son's  estate  upon  the  bond 
for  SOOl. 

Now,  if  there  had  been  no  authority  upon  this  subject,  I 
should  have  found  very  little  difficulty  in  making  a  precedent 
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for  deciding  that,  under  these  circumstances,  the  surety  is  not  keed 
entitled  to  demand  more  than  he  has  actually  paid.  I  take  the  xokris. 
case  of  an  agent.  Why  is  an  agent  precluded  from  taking  the 
benefit  of  purchasing  a  debt  which  his  principal  was  liable  to 
discharge  ?  Because  it  is  his  duty,  on  behalf  of  his  employer, 
to  settle  the  debt  upon  the  best  terms  he  can  obtain  ;  and  if  he 
is  employed  for  that  purpose,  and  is  enabled  to  procure  a  settle- 
ment of  the  debt  for  any  thing  less  than  the  whole  amount,  it 
would  be  a  violation  of  his  duty  to  his  employer,  or,  at  least, 
would  hold  out  a  temptation  to  violate  that  duty,  if  he  might 
take  an  assignment  of  the  debt,  and  so  make  himself  a  creditor 
of  his  employer  to  the  full  amount  of  the  debt  which  he  was 
employed  to  settle.  Does  not  the  same  duty  devolve  ''^on  a  [  *375  ] 
surety  ?  He  enters  into  an  obligation  and  becomes  subject  to  a 
liability,  upon  a  contract  of  indemnity.  The  contract  between 
him  and  his  principal  is,  that  the  principal  shall  indemnify  him 
from  whatever  loss  he  may  sustain  by  reason  of  incurring  an 
obligation  together  with  the  principal.  It  is  on  a  contract  for 
indemnity  that  the  surety  becomes  liable  for  the  debt.  It  is  by 
virtue  of  that  situation,  and,  because  he  is  under  an  obligation 
as  between  himself  and  the  creditor  of  his  principal,  that  he 
is  enabled  to  make  the  arrangement  with  that  creditor.  It  is 
his  duty  to  make  the  best  terms  he  can  for  the  person  in 
whoee  behalf  he  is  acting.  His  contract  with  the  principal  is 
indemnity.  Can  the  surety,  then,  settle  with  the  obligee,  and 
instead  of  treating  that  settlement  as  payment  of  the  debt,  treat 
it  as  an  assignment  of  the  whole  debt  to  himself,  and  claim  the 
benefit  of  it,  as  such,  to  the  full  amount ;  thus  relieving  himself 
from  the  situation  in  which  he  stands  with  his  principal,  and 
keeping  alive  the  whole  debt  ? 

As  I  have  said,  I  would  make  a  precedent  if  there  were  none  ; 
but  it  is  very  satisfactory  to  me  to  find  that  the  question  came 
before  Lord  Eldon,  and  that  he  decided  it  in  the  cases  which 
have  been  cited,  viz.  Ex  parte  limhforth  (i),  and  Butcher  v. 
ChffrchiU  (2).  Lord  Eldon  did  not  decide  those  cases  upon 
particular  grounds  of  equity  between  the  parties ;  but  he  lays  it 
down  as  what  he  considers  to  be  the  rule  of  this  Court,  that 
(1)  8  B.  R.  10  (10  Ves.  420).  (2)  14  Ves.  567. 
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Reed  where  a  surety  gets  rid  of  and  discharges  an  obligation  at  a  less 
KoRRxs.  Bum  than  its  full  amount,  he  cannot,  as  against  his  principal, 
make  himself  a  creditor  for  the  whole  amoimt;  but  can  only 
claim,  as  against  his  principal,  what  he  has  actually  paid  in 
[  •376  ]  discharge  of  the  common  *obligation.  I  am  clearly  of  opinion, 
therefore,  that  the  representatives  of  Richard  Bevan  the  younger 
can  in  this  case  claim  only  the  amount  which  was  actually  paid 
in  satisfaction  of  the  bond  given  to  Lord  Vernon. 


1836.  CHAMBERS  v.  TAYLOR 

June  8,  9. 
,..._  (2  My.  &  Ct.  376—389  ;  S.  C.  6  L.  J.  (N.  S.)  Ch.  193.) 

Jan.  20.  Lauds  were  limited  by  deed  to  the  use  of  the  settlor  for  life ;  remainder 

to  the  use  of  his  wife  for  life ;  remainder  to  the  use  of  the  heir  female 

r     ^  Kv^  ^^  ^^®  ^^^  °'  *^®  settlor,  on  the  body  of  his  wife  already  begotten  and 

j^  C.        '  ^^^  living,  or  which  may  be  begotten  hereafter ;  and  in  default  of  such 

r  37(j  1  issue,  to  the  use  of  the  heir  male  of  the  body  of  the  settlor  on  the  body 

of  his  wife  to  be  begotten ;  remainder  to  the  right  heirs  of  the  settlor. 

At  the  time  when  this  deed  was  executed,  the  settlor  and  his  wife  had 

issue  four  daughters,  and  no  issue  male ;  but  at  his  death  the  same  four 

daughters  and  also  several  sons  of  the  mairiage  survived  him:  Held, 

that  under  the  limitation  to  the  heir  female,  the  daughters  took  a  life 

estate  in  the  lands  as  purchasers. 

By  an  indenture  made  the  2nd  of  February,  1758,  between 
Joseph  Chambers  of  the  one  part,  and  the  Reverend  John 
Chambers  and  George  Messenger  of  the  other  part,  reciting  that 
for  and  in  consideration  that  Martha,  the  wife  of  Joseph 
Chambers,  had  agreed  to  sell  part  of  her  estate  for  the  discharge 
of  her  said  husband's  debts,  and  also  for  the  settling,  conveying, 
and  assuring  the  several  closes  of  land  thereinafter  mentioned, 
on  the  issue  of  Joseph  Chambers  and  Martha  his  wife,  and  for 
divers  other  good  causes  and  considerations  him  thereunto 
especially  moving,  he,  Joseph  Chambers,  did  thereby  grant, 
bargain,  and  sell,  alien,  release,  and  confirm,  unto  John 
Chambers  and  George  Messenger  all  those  his  several  closes  of 
arable,  meadow,  or  pasture  ground  therein  particularly  described, 
to  hold  the  same  with  their  appurtenances  unto  the  said  John 
Chambers  and  George  Messenger,  their  heirs  and  assigns,  to  the 
use  of  Joseph  Chambers  for  the  term  of  his  natural  life ;  and 
from  and  after  the  determination  of  that  estate,  to  the  use  of  the 
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said  John  Chambers  and  *George  Messenger,  their  heirs  and     Chambers 

asbigns,   for  the  Hfe  of  Joseph  Chambers,  upon  trust  for  pre-       Taylor. 

!^?rving  contingent  remainders ;    and  from  and  after  the  death  of       [  *377  ] 

Joseph  Chambers,  to  the  use  of  his  wife  Martha,  for  the  term  of 

her  natural  life,  in  part  of  her  jointure  or  dower,  but  not  in  full, 

in  case  she  survived  her  said  husband ;  and  from  and  after  the 

decease  of  his  said  wife,  as  for  and  concernmg  all  and  singular 

the    premises    (except    the    dwelling-house    in    which    Joseph 

Chambers  then  lived),  *'  to  the  use  and  behoof  of  the  heir  female 

of  the  body  of  the  said  Joseph  Chaoibers,  on  the  body  of  his 

said  wife  Martha  already  lawfully  bpgotten  and  now  living,  or 

which  may  be  begotten  hereafter ;  and  in  default  of  such  issue, 

to  the  use  and  behoof  of  the  heir  male  of  the  body  of  the  said 

Joseph  Chambers  on  the  body  of  his  said  wife  Martha  to  be 

begotten;  and  in  default  of  such  issue,  to  the  use  and  behoof 

of  the  right  heirs  of  the  said  Joseph  Chambers  for  ever ;  upon 

condition  that  they  pay  the  sum  of  100/.  of  lawful  money  of 

Great  Britain  to  the  right  heirs  of  the  said  Martha  Chambers 

within  twelve  months  next  after  they  come  into  possession  of  the 

a]>ove  granted  premises." 

At  the  time  when  this  deed  was  executed,  Joseph  Chambers 
had  issue,  by  his  wife  Martha,  four  daughters  only  ;  but  at  the 
time  of  his  death,  which  happened  a  few  years  afterwards,  he 
left,  besides  those  daughters,  several  *sons,  by  his  wife  Martha,  t  *^''^  ] 
surviving  him,  of  whom  John,  the  eldest,  was  his  heir-at-law. 
John  Chambers,  the  eldest  son,  some  time  afterwards  died 
without  issue,  leaving  William  Chambers,  his  next  brother  and 
heir-at-law,  who  thereupon  became  the  heir-at-law  of  Joseph 
Cliambers,  the  settlor,  and  who  also  subsequently  died,  leaving 
the  present  plaintiff,  John  Chambers  the  younger,  his  only  son 
and  heir-at-law,  and  also  the  heir-at-law  and  heir  male  of  Joseph 
Cliambers,  the  settlor. 

Martha  Chambers,  the  >\idow,  upon  the  death  of  her  husband, 
entered  into  possession  of  the  settled  premises,  and  continued  to 
receive  the  rents  and  profits  thereof  until  her  death,  which  took 
place  in  the  year  1800.  Her  four  daughters  survived  her. 
Martha,  one  of  the  daughters,  married  a  person  named  Taylor, 
who,  in  right  of  his  wdfe,  entered  into  possession,  or  enjoyed  the 
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Chambbbs  rents  and  profits  of  the  premises,  on  behalf  of  his  wife  and  her 
Taylor.  three  sisters.  Martha  Taylor  survived  her  husband  and  her 
three  sisters ;  and,  having  taken  possession  of  the  premises 
immediately  after  her  husband's  death,  she  continued  in  such 
possession  until  the  year  1832,  when  she  died,  leaving  several 
children,  of  whom  her  son  John  was  her  heir-at-law.  On  the 
death  of  Martha  Taylor,  John  Chambers  the  younger  claimed 
to  be  entitled  to  an  estate  in  fee  simple  in  the  property  com- 
prised in  the  settlement ;  and  a  person  who  had  occupied  the 
premises  as  a  tenant  imder  Martha  Taylor  was  induced  to  attorn 
to  him  as  tenant.  An  action  of  ejectment  was  thereupon  com- 
menced by  the  children  of  Mrs.  Taylor,  against  John  Chambers 
the  younger,  to  recover  possession  of  the  premises,  to  which  they 
claimed  title  under  their  mother's  will;  and  Chambers,  the 
defendant  in  that  action,  then  filed  the  present  bill,  praying  a 
discovery  and  production  of  the  settlement  of  1758,  and  an 
injunction  in  the  meantime. 
[  379  ]  The  case  came  before  the  Court,  in  the  first  instance,  upon 

a  motion  that  the  defendants  might  produce  the  settlement, 
which  was  admitted  by  their  answer  to  be  in  their  possession ; 
but,  in  order  to  save  unnecessary  litigation,  it  was  ultimately 
agreed  that  the  judgment  of  the  Lord  Chancellor  should  be 
taken  upon  the  construction  of  the  settlement,  and  that  all 
parties  in  the  cause  and  in  the  action  of  ejectment  should  be 
concluded  by  his  Lordship's  decision.  This  arrangement  was 
made  in  the  time  and  with  the  assent  of  Lord  Chancellor 
Brougham.  The  matter  stood  over  for  a  considerable  period  in 
consequence  of  accidental  circumstances,  and  the  question  now 
came  on  to  be  argued  before  Lord  Cottenham. 

Mr.  Wigram,  Mr.  Wray,  and  Mr.  Wightman,  for  the 
plaintiff : 
Under  the  limitation  to  the  heir  female  of  the  settlor  on  the 
body  of  his  wife  already  begotten  and  now  living,  or  which  may 
be  begotten  hereafter,  the  daughters  of  the  settlor  took  a  life 
estate  in  the  settled  property  as  purchasers ;  and  upon  the  death 
of  Mrs.  Taylor,  the  last  survivor  of  those  daughters,  in  the  year 
1832,  the  title  of  the  plaintiff  accrued.     *     ♦     * 
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IheSidicitor-General  and  Mr.  Purvis,  for  the  defendants.  *  *  *     Chambbbs 

Mr,  Wigram,  in  reply.  ^[m^ 

The   arguments    of    counsel    and  the  authorities  cited   in        ^       •' 
support  of  those  arguments  sufficiently  appear  from  the  following 
judgment.] 

The  Lord  Chancellor  :  18S7. 

By  deed,  after  marriage,  the  property  in  question  was  settled  —1-  " 
to  the  use  of  the  husband  for  life,  with  remainder  to  ihe  use  of 
the  wife  for  life ;  and  after  her  decease,  to  the  use  of  the  heir 
female  of  the  bodies  of  the  two,  lawfully  begotten,  and  now 
living,  or  which  may  be  begotten  hereafter ;  and  in  default  of 
Buch  issue,  to  the  use  of  the  heir  male  of  the  bodies  of  the  two, 
to  be  begotten  ;  and,  in  default  of  such  issue,  to  the  use  of  the 
right  heirs  of  the  husband,  who  was  the  settlor.  There  were 
issue  of  the  marriage  several  sons  and  daughters.  The  plaintiff 
is  the  son  of  the  second  son,  the  eldest  being  dead  without  issue. 
The  defendants  are  the  son  and  daughters  of  Martha,  the 
sun-iving  daughter.  The  plaintiff  alleges  that  the  daughters 
took  an  estate  for  life  only,  and  that  the  plaintiff,  as  heir  male 
or  heir-at-law  of  the  settlor,  became  entitled  upon  the  death 
of  Martha  the  surviving  daughter.  The  defendants  contend, 
that  the  ^limitation  to  the  settlor's  heir  female,  fiave  to  the  [  *385  ] 
daughters  an  estate  tail ;  or  that  the  remainder  to  the  heir 
female  was  void ;  and  that  the  plaintiff's  title  having  accrued 
upon  the  death  of  the  widow  of  the  settlor,  thirty-six  years  ago, 
it  is  now  barred  by  time. 

There  are,  therefore,  two  questions :  1st,  whether  the  remainder 
to  the  heir  female  was  void ;  2ndly,  if  not,  ^hat  estate  did  the 
daughters  take. 

Of  the  real  intention  there  can  be  no  doubt.  When  a  man 
speaks  of  his  heir  female,  he  means  such  person  as  would  be 
heir,  if  females  only  were  capable  of  being  heirs.  But  the 
defendants  contend  that,  as  there  were  sons,  the  daughters  were 
not  hfiirs-ai-law,  and  that  the  remainder  is  therefore  void. 

The  law  upon  this  subject  has  undergone  a  considerable 
change;    but  there  never  was  a  time,  I  apprehend,  in  which 
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Chambers  these  remainders  would  have  been  held  void.  The  words  of  the 
Tatlob.  limitation  are,  "  to  the  heir  female  of  the  body  now  living,  or 
which  may  be  begotten  hereafter." 

The  older  cases  upon  the  subject  are  collected  and  ably  dis- 
cussed by  Mr.  Hargrave  in  a  note  to  the  First  Institute  (i),  in 
which  he  strongly  supports  Lord  Coke's  doctrine,  that  the  party 
to  take  must  be  very  heir,  as  well  as  female,  but  admits  that 
it  might  be  otherwise  if  there  were  additional  words  showing 
that  the  word  *'  heir  "  is  used  in  a  special  sense ;  as  where  land 
is  devised  to  the  heir  male  "  now  living,"  the  very  words  to  be 
found  in  this  deed.  At  the  conclusion  of  that  note,  in  laying 
down  what  he  then  conceived  to  be  the  rule,  Mr.  Hargrave 
[  •386  ]  confines  it  to  cases  in  which  the  words  stand  unexplained  *by 
any  other  words  or  circumstances ;  and,  in  another  note  to  the 
same  book  (2),  he  considers  the  rule  in  all  cases  as  having  been 
greatly  shaken,  if  not  altogether  destroyed,  by  the  subsequent 
decisions  there  referred  to.  In  Goodtitle  d.  Bailey  v.  Pugh  (3), 
Lord  Mansfield  says,  **  Since  Newcomen  v.  Barkham^  the  doubts 
about  the  necessity  of  being  very  heir  have  been  at  an  end." 

It  is  not,  however,  necessary  to  consider  the  merits  of  this 
contest ;  because,  according  to  the  most  strict  construction  of  the 
rule,  the  words  "  heir  female  "  might  at  all  times  have  been  good 
words  of  description  of  a  purchaser,  although  the  party  was  not 
heir-at-law,  if  there  were  other  words  to  explain  the  sense  in 
which  the  words  were  used ;  and  the  words  used  in  this  case  are, 
I  think,  quite  sufficient  for  that  purpose. 

What  estate  then  did  the  heir  female,  that  is,  the  daughter, 
take  ;  for  it  was  not  argued  that  the  parent  took  more  than  an 
estate  for  life?  In  Letvis  Bowles's  case  (4),  an  estate  was 
settled  by  deed  to  the  use  of  the  husband  for  life,  remainder  to 
the  wife  for  life ;  and  after  their  decease,  to  the  use  of  their 
joint  issue  male,  and  the  heirs  male  of  such  issue ;  and  it  was 
held,  that  there  being  issue  male,  the  parents  were  tenants  for 
life ;  remainder  to  the  issue  male  in  tail.  In  Bayley  v.  Mon-is 
(4  Yes.  788),  a  limitation  by  deed,  afterlife  estates  to  the  husband 

(1)  Co.  Litt.  24  b,  note  3.  573. 

(2)  Co.  Litt.  164  a,  note  2.  (4)  11  Bep.  79. 

(3)  App.  to  Butler's  Fearne,  C.  R. 
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and  wife,  to  the  heir  male  of  their  bodies,  and  to  his  heirs,  and     Chambers 

for  want  of  such  issue,  to  the  daughters ;    and  if  there  should       taylor. 

be  no  issue  of  the  marriage,  to  the  right  heirs  of  the  husband, 

was  held   to   be  a  contingent  remainder  in  fee  to  the  person 

*who  should  be  the  heir  male  at  the  determination  of  the  life       [  *387  ] 

estates. 

Here  is  a  gift  to  the  heir  female  of  the  body,  in  a  deed,  with- 
out any  words  of  inheritance  ;  for  the  words  **  in  default  of  such 
issue  "  mean  only,  in  default  of  an  heir  female  of  the  body  now 
living,  or  hereafter  to  be  begotten,  and  do  not  carry  the  interest 
beyond  the  original  gift. 

A  passage  in  Co.  Litt.  22  a,  was  cited  for  the  defendants, 
where  Lord  Coke  refers  to  a  decision  that  a  limitation  to  a  man 
and  his  wife  and  one  heir  of  their  bodies,  and  one  heir  of  the 
body  of  such  heir  was  an  estate  tail.  He  does  not  express  any 
approbation  of  this ;  but  says  that  a  limitation  heredi,  in  the 
singular  number,  would  not  give  a  fee  simple  at  common  law. 
The  case  so  put,  however,  differs  essentially  from  the  present, 
because,  in  that  case,  there  were  words  of  inheritance  and 
succession.  The  same  observation  applies  to  Iticliards  v.  Lady 
Bergacenny  (i),  which  was  a  case  arising  upon  a  will:  there,  the 
limitation,  which  was  to  a  mother,  and  such  heir  of  her  body 
as  should  be  living  at  her  death,  was  held  to  be  an  estate  tail 
in  the  mother. 

In  Dubber  v.  Trolhpe  (2),  which  was  the  case  of  a  will,  Ch.  J. 
Eyre  guards  himself  against  being  supposed  to  give  any  opinion 
as  to  what  would  be  the  effect  of  the  words  if  used  in  a  deed. 
White  V.  Collins  (3)  was  also  the  case  of  a  will,  and  only  proves, 
what  many  other  cases  establish,  that  a  limitation  by  will  to  A. 
for  life,  with  remainder  to  the  heir  of  his  body,  without  words 
of  inheritance  superadded,  creates  an  estate  tail  in  the  first 
taker,  when  nothing  explains  the  testator's  intention  to  the 
contrary;  otherwise  not.  And  Archer's  case  is  to  the  like 
effect  (4). 

These  cases,   indeed,  prove  that  the   word   **  heir,**   in  the        [  388  ] 
singular  number,  has  sometimes  the  same  effect  as  the  word 

(1)  2  Vera.  324.  (3)  1  Com.  Rep.  289. 

(2)  Amb.  453.  (4)  1  Co.  66. 
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Chambers  "  heirs  '*  in  the  plural ;  but  if  words  of  limitation  are  super- 
Taylob.  added  to  the  word  **  heir,"  it  is  considered  as  conclusively 
showing  that  the  word  is  used  as  a  word  of  purchase.  When 
that  is  not  the  case,  it  is  considered,  in  construing  wills,  as 
nomen  colkctivum,  for  the  purpose  of  creating  an  estate  tail  in 
the  first  taker,  and  not  as  creating  an  estate  tail  in  the  person 
answering  the  description  of  heir.  If  the  word  "  heir  *'  would, 
per  80,  give  an  estate  of  inheritance  to  the  party  answering  the 
description,  there  would  be  no  reason  for  any  distinction,  whether 
words  of  limitation  or  inheritance  were  or  were  not  superadded. 
These  cases,  therefore,  prove  that  the  daughters  would  not  have 
taken  estates  of  inheritance  as  purchasers  under  a  will ;  and 
it  is  not  pretended  that  their  parents  took  more  than  estates 
for  life. 

It  was  argued  that  the  statute  De  Bonis  provides  that  the  will 
of  the  donor  shall  be  observed,  and  that  cases  upon  wills  are, 
therefore,  authorities  upon  the  present  question.  Lord  Coke, 
however,  says  (i),  that  such  will  must  agree  with  the  rules 
of  law.  Therefore  a  gift  to  a  man  et  exitilms  de  corpiwe  sito 
legitime  proereatis,  or  semini  stw,  gives  only  an  estate  for  life ; 
and  the  word  ''  issue  "  is  not  allowed  in  a  deed  to  operate  as  a 
word  of  limitation.  Accordingly  in  Makepiece  v.  Fletcher  (2) 
a  limitation,  in  a  deed,  to  the  settlor's  daughter  and  the  issue 
of  her  body,  and  in  default  of  such  issue,  over,  was  held  not  to 
give  an  estate  tail  to  the  daughter. 

I  am,  therefore,  of  opinion  that  the  daughters  of  Joseph 
Chambers  took,  by  purchase,  but  for  life  only,  and  that  the 
[  •389  ]  title  of  the  plaintiff  accrued  upon  the  death  *of  Martha,  the 
survivor  of  the  daughters,  and  that  he  is  now  entitled. 

In  so  holding,  1  am  following  the  more  modern  authorities, 
and  am  not  violating  any  rule  to  be  found  in  the  older  cases ; 
and  I  have  no  doubt  that  this  construction  carries  into  effect  the 
real  intention  of  the  parties. 

(1)  Co.  Litt.  20  b.  (2)  2  Com.  Rep.  457. 
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JOMBART  V.  WOOLLETT. 

(2  My.  &  Cr.  :i«9— 404 ;  6  K  J.  (N.  S.)  Ch.  211.) 

A  mercliant  abroad  sent  drafts  from  time  to  time  to  his  London  cori*e- 
spoiident  for  acceptance,  under  an  authority  for  that  puqwse,  and  upon 
an  iinderKtaiiding  that  the  liabilities  of  the  latter  in  respect  of  all  such 
acceptances,  should  be  covered  by  means  of  bills  payable  in  London  to 
be  remitted  to  him  from  time  to  time.  Under  such  an  arrangement,  the 
presumption  is,  until  an  agreement  to  the  contmry  is  shown,  that  the 
London  coiTespondent  was  not  intended  or  entitled  to  treat  the  bills,  so 
remitted,  as  cash,  or  to  discount  them  before  maturity ;  and,  therefore, 
it  wa2<  held  that  two  of  such  bills,  which  were  existing  in  specie  in  his 
hands  at  the  time  of  his  bankruptcy,  and  were  not  then  due,  did  not 
pa£»s  to  his  aj^signees,  but  were  the  property  of  the  party  who  had 
remitted  them. 

Thb  plaintiffs  were  the  partners  in  a  mercantile  house  estab- 
lished at  Lille  in  Flanders,  and  carrying  on  business  under 
the  firm  of  Jombart  &  Go.  In  the  months  of  July  and  August, 
1886,  Jombart  &  Co.  employed  the  defendant  Joseph  Woollett, 
who  was  a  merchant  in  London  trading  under  the  firm  of 
Woollett  and  Son,  as  their  banker  or  commission  agent  for 
the  purpose  of  accepting  and  taking  up  bills  of  exchange  on 
their  behalf.  The  transactions  between  Jombart  &  Go.  and 
Woollett  and  Son,  did  not  extend  to  any  other  commercial 
dealings,  but  were  entirely  confined  to  such  banking  or  coni- 
luission  agency,  in  which  it  was  agreed  that  Jombart  &  Go. 
hhoald  draw  bills  of  exchange  upon  Woollett  and  Son,  which 
Woollett  was  to  accept  in  the  name  of  his  firm;  and  that  in 
order  to  provide  *  funds  for  the  payment  of  such  bills  when  at 
maturity,  Jombart  &  Go.  should  transmit  to  Woollett  cash  or 
bills  of  exchange  payable  in  London. 

In  the  months  of  July  and  August,  1836,  Jombart  accordingly 
drew  upon  Woollett,  in  the  name  of  Woollett  and  Son,  the 
following  bills  of  exchange :  A  bill  for  588Z.  5a.  8d.  dated 
July  21,  1836,  in  favour  of  Osborn  and  Son,  which  became  due 
on  the  24th  of  October  following;  a  bill  for  478i.  6s.  5d.  in 
favour  of  Moens  and  Dauncey,  dated  July  29,  1836,  and  which 
became  due  on  the  27th  of  October ;  a  bill  for  3402.  in  favour  of 
Schaezler  and  Brentanos,  dated  July  27,  1836,  and  which 
became  due  on  the  28th  of  October ;  a  bill  for  500Z.  in  favour 
of  Charles  Fea,  dated  August  2,  1836,  and  which  became  due  on 
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JoMBABT  the  Slst  of  October ;  a  bill  for  591.  11«.  8d.  in  favour  of  Hives 
WooLLBTT.  aiid  Atkinson,  dated  August  5,  1886,  and  which  became  due  on 
the  28th  of  August ;  and  a  bill  for  644/.  18«.  9d.  in  favour  of 
Charles  Fea,  dated  August  9,  1886,  and  which  became  due  on 
the  9th  of  November  following.  All  these  bills  were  duly 
accepted  by  Joseph  WooUett  in  the  name  of  the  firm  of  WooUett 
and  Son. 

In  order  to  enable  WooUett  and  Son  to  take  up  these  accept- 
ances, as  they  became  severally  due,  Jombart  &  Co.  from  time 
to  time  remitted  to  WooUett  and  Son,  by  whom  they  were  duly 
received  and  acknowledged,  the  following  bills  of  exchange, 
which  Jombart  &  Co.  had  purchased,  and  which  were  duly 
accepted  and  made  payable  in  London ;  namely,  a  bill  for  800Z. 
on  Esdaile  &  Co.,  which  became  due  on  the  16th  of  September, 
1886 ;  another  bill  for  800Z.  on  Esdaile  &  Co.  which  became  due 
on  the  25th  of  October  ;  a  bill  for  500Z.  on  Gower  &  Co.,  which 
became  due  on  the  8rd  of  November;  a  bill  for  50/.  on  Guillaume 
[  •^'•>i  ]  &  Co.  which  became  *due  on  the  18th  of  November ;  a  bill  for 
1,000/.  on  Messrs.  Trye  and  Lightfoot,  which  became  due  on  the 
20th  of  November ;  and  a  bill  for  440/.  on  Messrs.  Trye  and 
Lightfoot,  which  became  due  on  the  28rd  of  November ;  together 
with  a  Bank  of  England  note  for  10/.,  which  was  received  by 
WooUett  on  the  18th  of  October. 

The  nature  of  the  arrangement  and  the  course  of  dealing 
between  the  parties  were  chiefly  to  be  collected  from  the 
language  of  the  correspondence  which  passed  between  them, 
while  these  transactions  were  going  on. 

In  the  month  of  July,  Jombart  &  Co.  sent  the  following  letter 
to  WooUett  and  Son :  **  Lille,  26th  July,  1886.  On  our  par- 
ticular account  you  have  accepted  our  draft  in  favour  of  Osborn 
and  Son,  for  588/.  5«.  8d.  under  date  21st  current,  at  ninety 
days'  date,  for  which  your  account  is  credited.  We  have  this 
day  drawn  upon  you  a  bill  for  478/.  6«.  5d.  at  ninety  days'  date 
in  favour  of  Moens,  Dauncey  &  Co.  And  we  have  also  the 
pleasure  to  inform  you  that  Messrs.  Schaezler  &  Co.  of  Liverpool 
wUl  draw  on  our  account  a  sum  of  about  330/." 

On  the  28th  of  July,  Jombart  &  Co.  again  wrote  to  Wool- 
lett  and  Son  as  follows :    '*  Be   so   good  to   take  note  that  we 
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have  aathorised  Mr.  C.  Fea  of  Canterbury  to  draw  upon  you      Jombart 
on  our  account,  for  the  sum  of  600?.,  which  we  beg  you  will  duly    woollbtt. 
honour." 

Immediately  afterwards,  WooUett  and  Son  wrote  and  sent  the 
ollowing  letter  to  Jombart  &  Co.:  "  London,  29th  of  July,  1836. 
We  have  to  observe  that  we  have  accepted,  on  your  account,  your 
bills  upon  us,  588/.  5s.  8^.,  due  the  2l8t  of  October,  in  favour 
of  Osbom  and  Son,  and  478Z.  6«.  5d.  due  24th  of  October,  in 
•favour  of  Moens  &  Co.,  which  we  have  carried  to  your  debit,  [  *''^^2  ] 
relying  upon  you  to  cover  us  in  due  time.  According  to  your 
authorisation,  your  friends  Messrs.  Schaezler  &  Co.  have  drawn 
upon  us  on  your  account  3402.,  27th  current,  at  ninety  days 
date.*' 

In  the  month  of  August,  Jombart  &  Co.  wrote  to  Woollett  and 
Son  as  follows:  '*  Lille,  2nd  August,  1836.  We  have  your  letter 
of  the  29th  ult.    You  have  now  under  acceptance  for  our  account 

the  sum  of £1,906  12     1 

and  moreover  we  have  drawn  upon  you      -        -         644  13     9 

which  will  make  together        .         -         .         .     2,551     5  10  ^ 
We  shall  not  draw  upon  you  beyond  this  sum  without  having 
your  authorisation,  considering  it  as   if  you  had   limited  our 
credit  with  you  by  acceptance  less  in  amount.     You  must  tell  us 
frankly,  and  we  will  cover  you  immediately." 

On  the  4th  of  the  same  month  Woollett  and  Son  wrote  to 
Jombart  &  Co.  as  follows:  "We  are  favoured  with  yours  of  the 
2nd,  by  which  we  observe  that  you  intend  drawing  upon  us  for 
644/.  13«.  9d.,  which  we  shall  accept  to  your  debit.  You  are 
already  informed  of  our  principle  of  credit  which  we  afford  to  our 
friends.  Above  all  in  banking  aflfairs,  as  you  desire  us  to  speak 
frankly,  for  the  future  you  will  consider  this  facility  established 
between  us  for  the  amount  of  2,0002." 

On  the  9tb  of  August,  Woollett  and  Son  wrote  to  Jombart 
&  Co.  as  follows :  "  We  have  received  your  letter  of  the  6th, 
advising  your  bill  of  644Z.  13«.  9d.  in  favour  of  C.  Fea,  which  we 
have  accepted  to  your  debit." 

On  the  8th   of  the  same  month,  Jombart  &  Co.  wrote  to        [  393  ] 
Woollett  and  Son  as  follows  :  '*  We  confirm  our  letter  of  the  6th, 
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JoMBABT     advising  our  bill  of  644Z.  188.  9rf.  in  favour  of  C.  Fea,  at  three 
WooLLETT.    months'  date.    Enclosed  we  remit  you  800Z.,  due  the  18th  of 
September,  which  we  beg  you  to  carry  to  the  credit  of  your 
account." 

On  the  11th  of  August,  WooUett  and  Son  wrote  to  Jombart 
&  Co.  as  iollows  :  "  We  confirm  our  letter  of  the  9th  current, 
which  was  crossed  by  yours  of  the  8th,  by  which  we  have 
received  800/.,  due  13th  (16th)  of  September,  which  shall  be 
carried  to  your  credit." 

On  the  23rd  of  the  same  month,  Jombart  &  Co.  wrote  to 
WooUett  and  Son  as  follows  :  "  We  have  your  letter  of  the  11th 
which  requires  no  answer.  Enclosed  we  remit  300Z.,  due  25th  of 
October,  which  we  request  you  to  get  accepted,  and  carry  the 
same  to  the  credit  of  our  account.  We  recall  to  your  recollec- 
tion a  bill  for  58/.  11«.  3d.  payable  25th  current.  Be  pleased  to 
pay  it,  and  pass  it  to  our  credit." 

On  the  26th  of  August,  WooUett  and  Son  wrote  to  Jombart 
&  Co.  as  follows :  **  You  remit  us,  by  your  favour  of  the  23rd 
current,  800Z.  due  22nd  (25th)  October,  upon  Esdaile  &  Co., 
upon  which  we  will  do  the  needful,  and  pass  it  to  your  credit  as 
soon  as  received." 

On  the  15th  of  October,  Jombart  &  Co.  wrote  to  WooUett  and 
Son  as  follows:  ''Enclosed  we  remit  500/.  due  31st  October,  50/. 
due  15th  November,  10/.  at  sight,  making  560/.,  of  which  please 
to  give  credit  and  acknowledge  receipt." 

On  the  17th  of  the  same  month,  WooUett  and  Son  wrote  to 

[  •394  ]       Jombart  &  Co.  as  follows  :  **  We  have  received  *your  favour  of 

the  15th  current,  covering  10/.  at  sight,  500/.  due  the  81st  October 

(8rd  November),  50/.  due  15th  (18th)  November,  amounting  to 

560/.,  to  your  credit  when  due." 

On  the  19th  of  October,  Jombart  &  Co.  wrote  to  WooUett  and 
Son  as  follows :  **  By  your  letter  of  the  17th  current,  you  acknow- 
ledge the  receipt  of  remittances  which  you  have  carried  to  the 
credit  of  our  account.  You  have  herewith  a  bill  for  1,000/.  upon 
Trye  and  Lightfoot  of  your  city,  to  your  debit.  Please  to 
acknowledge  the  receipt." 

On  the  2 1st  of  the  same  month,  WooUett  and  Son  wrote  to 
Jombart  &  Co.  as  follows :  "  We  have  received  your  favour  of  the 
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lyth,  covering  1,000/.,  due  the  17th  (20th)  of  November,  upon      Jombabt 
Trye  and  Lightfoot  of  this  city,  to  your  credit,"  Woollbtt. 

On  the  24th  of  October,  Jombart  &  Co.  wrote  to  Woollett  and 
Son  as  follows:  "By  your  favour  of  the  2lBt  current  you 
acknowledge  our  remittance  of  1,000Z.  Enclosed  you  have  a 
bill  for  440/.  due  20th  November,  upon  Trye  and  Lightfoot, 
which  we  beg  you  to  place  to  our  credit.'' 

Several  other  letters  passed  between  the  parties,  in  the 
course  of  these  transactions,  but  the  foregoing  are  the  most 
material. 

On  Saturday  the  22nd  of  October,  1836,  Joseph  Woollett 
Ijecame  insolvent,  and  early  on  the  following  Monday  he  stopped 
IHiyment.  He  gave  immediate  notice  of  the  fact  to  Jombart  & 
( o. ;  and  by  a  letter,  dated  the  26th  of  October,  after  acknow- 
ledging the  receipt  of  the  bill  for  440/.,  he  informed  them  that 
he  had  sent  it  for  ^acceptance,  and  would  hold  it  at  their  dis-  [  *395  j 
posal ;  and  by  another  letter  dated  the  following  day,  he  returned 
that  bill  to  them. 

With  the  exception  of  the  bill  for  53/.  11^.  9d.  drawn  on 
Woollett  and  Son,  in  favour  of  Hives  and  Atkinson,  all  the  bills 
accepted  by  Woollett  on  the  plaintiffs'  account  were  dishonoured, 
and  remained  unpaid  at  the  time  of  his  insolvency,  and  were  all 
subsequently  taken  up  and  paid  by  the  plaintiffs.  Of  the  bills 
remitted  by  the  plaintiffs  to  Woollett  for  the  purpose  of  meeting 
his  acceptances,  the  whole  had  been  discounted  or  sold,  and  the 
proceeds  received  by  him  prior  to  his  insolvency,  with  the 
exception  of  the  two  bills  for  50/.  and  1,000/.  which  then 
remained  in  his  hands.  It  appeared  that,  at  the  date  of 
WooUett's  insolvency,  he  was  indebted  to  the  plaintiffs  in 
upwards  of  1,000/.  beyond  the  amount  of  these  bills.  Under  an 
arrangement  with  the  creditors  of  Woollett,  the  two  bills  were 
afterwards  sold,  and  the  proceeds  earned  to  the  account  of  the 
other  defendants  (who  were  three  of  the  principal  creditors), 
upon  trust  to  abide  the  result  of  any  legal  proceedings  that 
might  be  taken. 

The  bill  prayed  that  the  right  of  the  plaintiffs  to  the  property 
in  the  two  bills  of  exchange  might  be  declared,  and  the  proceeds 
paid  to  the  plaintiffs,  and  that,  in  the  meantime,  the  defendants 
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JoiiBABT      might  be  restrained  from  distributing  such  proceeds  among  the 
WooLLBTT.    insolvent's  general  creditors. 

WooUett  afterwards  became  a  bankrupt,  and   his  assignees 
were  brought  before  the  Court  by  supplemental  bill. 

The   Vice-Chancellor  having  granted   the    injunction,   the 
[  *396  ]       defendants  appealed  against  his  Honour's  order ;  *and  it  was 
arranged  between  the  parties,  that  the  Lord  Chancellor's  judg- 
ment on  the  appeal-motion  should  be  taken  as  concluding  the 
question  in  the  cause. 

The  motion  was  supported  by  an  affidavit,  which  detailed  the 
facts  and  set  forth  the  letters  as  they  have  been  already  stated. 

Mr.  Wigi-am  and  Mr.  Richards,  in  support  of  the  appeal- 
motion  : 

*  *  The  accidental  circumstance  that  these  two  bills  happened 
[  *397  ]  *to  remain  in  specie  in  the  hands  of  the  London  agent,  cannot 
affect  the  question.  If  they  were  his  to  deal  with  as  his  own,  it 
signified  nothing  whether  they  were  actually  converted  into  cash, 
or  continued  in  the  form  of  paper  at  the  time  of  his  insolvency. 
[Unless  he  was  to  be  at  liberty  to  treat  the  bills  as  cash,  he 
must  have  been  out  of  pocket  by  large  sums.] 
[  398  ]  In  Bent  v.  Pvllei-  (i),  a  case  which  in  its  circumstances  strongly 

[  •399  ]  resembled  this  case,  Mr.  *Justice  Buller  said,  that  "  in  order  to 
make  it  a  specific  appropriation  of  bills,  there  must  be  a  lodging 
of  a  bill  for  a  bill,  or  at  least  several  deposited  at  once  as  one 
entire  transaction  to  answer  some  particular  purpose ;  whereas 
here  the  bills  were  paid  in  on  a  general  running  account,  and 
the  amount  of  the  bills  claimed  as  a  deposit  not  even  corre- 
sponding with  the  amount  of  those  for  which  they  were  supposed 
to  be  deposited. 

The  Solicitor- General  and  Mr,  Bligh,  contra  : 

[  400  ]  *  ♦  The  bills  were  remitted  for  the  purpose  of  "  covering," 

that  is,  being  security  to  WooUett  for,  the  amount  of  the 
liabilities  which  he  was  from  time  to  time  undertaking  on  the 
plaintiffs'  behalf  by  accepting  their  drafts.  For  the  amount  of 
those  liabilities  he  had  a  lien  on  the  bills  remitted  ;  and  as  those 

(1)  2  R.  E.  654  (5  T.  R.  494) ;  an.l  pee  Ex  yarie  Sargennt,  1  Rose,  153. 
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bills  became  dae  and  were  paid,  he  was  entitled  to  reimburse 
himself  out  of  the  proceeds.     *     ♦     * 

It  formed  an  essential  part  of  the  arrangement,  as  stated 
in  Woollett^s  letter  of  the  4th  of  August,  that  the  extent  of  credit 
to  be  afforded  by  him  should  not  exceed  2,000{.  Upon  inspecting 
the  account,  however,  it  will  be  found  that,  if  Woollett  was  to  be 
at  liberty  to  discount  the  remittances  as  he  received  them, 
instead  of  affording  any  credit  to  the  plaintiffs,  he  would  never 
be  in  advance  a  single  shilling  on  their  account ;  a  consequence 
'utterly  irreconcileable  with  the  nature  of  the  transaction  and 
the  whole  tenor  of  the  correspondence.  *  *  As  the  bills  were 
fixed  in  the  hands  of  Woollett  with  a  trust  which  he  has  failed 
to  perform,  the  plaintiffs,  upon  the  ordinary  principle  applicable 
to  trust  property,  are  now  entitled  to  recover  them  from  the 
bands  of  WooUett's  assignees.  *In  Bent  v.  Puller  (i)  there  was 
this  broad  distinction,  that  the  bills  did  not  remain  in  specie,  but 
had  actually  been  negotiated ;  but  the  authority  of  the  case 
itself  is  extremely  doubtful,  it  having  been  determined  before 
the  law  on  this  subject  had  been  much  considered,  or  well 
settled.     ♦     ♦     ♦ 


JOMBART 

r. 

Woollett. 


[  *401  ] 


[  ^402  ] 


Mr.  Wigram,  in  reply. 

The  Lord  Chancellor  : 

In  the  transactions  between  the  foreign  merchants  and  the 
London  house,  it  appears  that  two  bills,  viz.  one  for  1,000Z.,  and 
another  for  50/.,  were  remitted  to  the  London  house  by  the 
foreign  merchants  ;  and  the  question  is,  whether  these  two  bills 
belong  to  the  assignees  of  the  London  agent,  or  to  the  foreign 
merchants. 

The  law  on  this  subject  is  laid  down  with  sufficient  clearness 
in  the  cases  of  Thompson  v.  Oiles  (2),  Ex  parte  Pease  (3),  E.r 
jktrtf  Sinith  in  the  matter  of  Power  (4),  and  Ex  parte  Frere  in  the 
matter  of  Sikes  (5),  the  result  of  which  is,  that  unless  there  be  a 
contract  to  the  contrary,  if  a  person,  having  an  agent  elsewhere, 


March  18. 


(1)  2  E.  IL  654  (5  T.  R.  494). 

(2)  26  R  R.  392  (2  B.  &  C.  422). 

(3)  1  Eoee,  232. 


(4)  Buck,  355. 

(5)  1  Mont.  &  Mac.  263. 
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joMBABT      remits  to  him,  for  a  particular  purpose,  bills  not  due,  and  that 
WooLLBTT.    purpose  is  not  answered,  and  then  the  agent  carries  them  to 
account,  and  becomes  a  bankrupt,  the  property  in  the  bills  is  not 
altered,  but  remains  in  the  party  making  the  remittance. 
[  403  ]  That  of  course  may  be  regulated  by  usage,  but  jmmd  fdcie, 

without  special  contract,  the  presumption  is,  that  the  bills  are 
received  by  the  agent  for  the  purpose  of  indemnifying  him 
against  any  eventual  loss,  and  are  not  to  be  dealt  with  as  his 
own,  and  immediately  converted  into  cash. 

In  Ex  parte  Smith  in  the  matter  of  Power  (i)  a  bill  of  exchange 
was  remitted  with  a  direction  "  to  do  the  needful,"  which  was 
construed  not  to  give  the  house  to  which  it  was  remitted  a  right 
to  sell  the  bill,  but  only  a  right  to  keep  it  until  the  time 
arrived,  when  it  was  properly  payable.  Unless,  therefore,  there 
is  to  be  found,  in  the  correspondence  in  this  case,  a  special 
contract  authorising  the  London  agent  to  deal  otherwise  with  the 
bills,  viz.  to  make  them  immediately  his  own,  he  would  be  bound 
to  keep  them  until  they  became  due. 

In  the  course  of  these  transactions  a  number  of  letters  passed 
between  the  parties,  some  few  of  which  I  shall  refer  to  for  the 
purpose  of  showing  what  really  was  the  contract  between  them. 
Among  others  I  find  a  letter  dated  the  29th  of  July,  1836,  from 
the  London  house  to  the  foreign  merchants.  [His  Lordship 
read  the  letter.]  Now  the  expression  "  to  cover  us  in  due  time," 
can  only  mean  that  funds  should  be  sent  in  due  time  to  meet  the 
obligation  into  which  the  writers  had  entered  by  accepting  the 
bill  referred  to  in  the  letter. 

There  is  another  letter  from  the  foreign  merchants  to  the 
London  house,  dated  the  8th  of  August,  1836.  [His  Lordship 
read  this  letter  also.]  Here  the  remitters,  Jombart  &  Co., 
request  the  London  agent  to  carry  the  300^.,  due  on  the  13th  of 
[  ♦404  ]  September,  **  to  the  credit  *of  "  his  account.  That  expression  is 
ambiguous.  It  might  mean  either  that  the  bill  or  that  the 
money  should  be  carried  to  the  credit  of  the  account ;  but  it  is 
obvious  that  if  the  bill  had  been  discounted,  there  would  not  be 
3002.  to  be  carried  to  the  credit  of  the  account,  because  the 
amount  would  be  diminished  by  the  sum  paid  for  discount. 

(1)  Buck,  355. 
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[The  LiORi>  Chancellor  then  read  the  letters  of  the  11th,  23rd,     Jqmbart 
and  26th  of  August,  and  proceeded :]  Woollbtt. 

hi  the  letter  I  have  last  read  we  have  the  identical  expression, 
'*do  the  needful,"  which  occurred  in  Ex  parte  Smith,  but 
explained,  as  it  was  not  in  Ex  parte  Smith,  by  the  clause  which 
follows :  there,  without  any  such  explanation,  it  was  held  that  as 
the  bills  were  remitted  for  a  particular  purpose  which  affected 
them  with  a  trust,  they  did  not  pass  to  the  assignees  ;  whereas 
here,  the  writer  explains  what  he  means  by  ''  doing  the  needful," 
that  is  to  say,  passing  the  bill  to  the  credit  of  the  remitters  as 
soon  as  received. 

There  is  then  another  letter  from  Woollett  and  Son,  dated  the 
17th  October,  in  these  words,  &c.   [His  Lordship  read  this  letter.] 

In  order  to  make  good  the  title  of  the  assignees,  and  to 
displace  the  title  of  the  remitters  of  the  bills,  it  would  be 
necessary  to  establish,  from  the  correspondence,  a  contract 
entitling  the  London  house  to  make  the  bills  their  own.  The 
cases  show,  that  unless  there  was  such  a  contract,  the  London 
house  were  agents  only  for  receiving  the  amount  of  the  bills 
^ben  due.  Instead  of  containing  any  authority  to  the  London 
agent  to  deal  with  the  bills  as  his  own,  the  correspondence 
proves  the  very  reverse  to  have  been  the  understanding  of  both 
^parties.  The  only  obligation  of  the  foreign  house,  was  to  keep  [  •405  ] 
the  London  agent  in  cash  to  meet  the  bills  when  due.  It  was 
not  intended  to  estabUsh  a  cash  balance  in  his  hands. 

Another  question  might  have  arisen  which  it  is  not  necessary 
for  me  to  decide,  because  there  are  facts  enough  to  enable  me  to 
dispose  of  the  case  independently  of  it.  It  is  obvious  that  these 
remittances  were  made  for  the  purpose  of  meeting  certain  obliga- 
tions ;  those  obligations  were  not  met ;  so  that  the  condition  upon 
which  the  bills  were  remitted  has  not  been  performed  ;  and  the 
London  agent,  therefore,  it  may  be  said,  has  not  done  that 
which  was  requisite  to  complete  his  title.  This,  however,  is  a 
consideration  into  which  I  am  not  now  called  upon  to  enter. 

Here  are  the  bills  not  disposed  of,  not  discounted,  and  the 
obligation  not  performed.  I  think,  therefore,  that  the  foreign 
house  have  clearly  established  their  title.  The  motion  to  dis- 
charge the  Vice-Chancbllor's  order  must  be  refused  with  costs. 


110  1837.    CH.    2  MY.  &  CR.  406—431.  [b.b. 

1887.       ATTORNEY-GENERAL  v.  MAYOR  and  CORPORA- 
^.^  TION  OF  NORWICH. 

(2  My.  &  Or.  406—431 ;  S.  C.  1  Jur.  398.) 

[A  NOTE  of  this  appeal,  affirming  the  decision  of  the  Master  of 
THE  Bolls,  will  be  found  at  the  end  of  the  report  below.  (See 
44  R.  R.  143,  taken  from  1  Keen,  700.)] 


1837.  In  the  Matter  of  WEAVER  (1). 

Feb.  22. 
(2  My.  &  Cr.  441—442.) 

foTTENHAM  Order  made  to  restrain  an  action  brought  by  an  auctioneer,  against 

L  c^       '  the  solicitor  in  a  lunacy,  for  the  amount  of  his  bill  for  appraising  and 

r  441  1  selling  property  belonging  to  the  lunatic,  the  sale  having  been  made 

under  the  authority  of  the  Court,  and  the  auctioneer  having  acted  on  the 
instructions  of  the  solicitor,  and  with  the  sanction  of  the  Master,  before 
whom  he  had  at  first  carried  in  his  claim  ;  and  a  reference  directed  for 
the  purpose  of  ascertaining  what  would  be  a  proper  sum  to  be  allowed 
him  on  that  account 

This  was  a  petition  by  the  committees  of  a  lunatic's  estate.  It 
prayed  that  a  person  of  the  name  of  Overton,  who  had  been 
employed  to  appraise  and  make  an  inventory  of  the  goods,  stock 
in  trade,  and  implements  of  husbandry,  and  farming  utensils, 
live  and  dead  stock,  and  crops,  belonging  to  the  lunatic,  with  a 
view  to  their  being  sold,  and  who  had  also  acted  as  the  auctioneer 
at  the  sale,  might  be  restrained  from  prosecuting  any  action  at 
law  against  the  petitioners  or  their  solicitor,  for  the  costs  and 
enlarges  which  he  claimed  in  respect  of  his  services  in  that  behalf ; 
and  that  the  Master  might  be  directed  to  inquire  and  certify  what 
would  be  a  proper  sum  to  be  allowed  him  on  that  account. 
[  442  ]  It  appeared,  from  the  affidavits  filed  in  support  of  the  petition, 

that  the  sale  had  taken  place  under  the  authority  of  the  Court ; 
that  Overton  had  been  employed  by  the  solicitor  of  the  petitioners, 
with  the  sanction  of  the  Master  in  whose  office  the  proceedings 
in  the  lunacy  were  prosecuted  ;  and  that  he  had  originally  carried 
in  his  claim  before  the  Master  ;  but  that  having  found  the  claim 
disputed,  on  the  ground  that  many  of  the  items  charged  were 
exorbitant    and  unnecessary,  he    subsequently   commenced  an 

(1)  In  re  Clarjce  [1898]  1  Ch.  336,  67  L.  J.  Ch.  234,  78  L.  T.  275,  C.  A. 
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action  against  the  solicitor,  for  the  sum  of  230Z.,  being  the  full 
amount  of  his  bill. 

Mr.  Shar])e,  for  the  petition. 

Mr.  Koe,  for  Overton,  opposed  the  application. 

The  Lord  Chancellor  said  that  the  affidavit  did  not  show  any 
special  contract  between  Overton  and  the  solicitor,  the  action 
being  founded  merely  on  a  quantum  mei-uit.  A  claim  arising  in 
the  course  of  an  employment  under  a  lunacy,  and  for  the  purpose 
of  carrying  into  effect  the  directions  of  the  Court  in  that  lunacy, 
onless  there  was  some  special  agreement  to  the  contrary,  would 
be  properly  the  subject  of  inquiry  before  the  Master.  He  should 
therefore  make  the  order  as  prayed  by  the  petition,  reserving  the 
qaestion  of  costs. 


In  re 
Weaver. 


MASON  V.  BOGG  (l). 

(2  My.  &  Or.  443—452;  S.  C.  1  Jur.  330.) 

Discussion  of  the  principles  upon  which  a  specialty  ci*editor  whose 
debt  is  also  secured  by  a  mortgage  or  lien  should  prove  his  debt  under 
a  decree  in  a  creditor's  suit 

This  was  a  creditor's  soit,  for  the  administration  of  the  estate 
of  an  intestate  named  Thomas  Bogg. 

The  intestate,  in  his  lifetime,  purchased  of  one  Joseph  Wilson 
a  freehold  estate,  subject  to  a  mortgage  for  900/.,  which  the 
intestate,  by  the  deed  of  conveyance,  dated  the  18th  of  October, 
1829,  covenanted  to  pay,  but  which  he  had  not  paid  at  the  time 
of  his  decease.  After  his  death,  William  Morton  and  Jane  his 
wife,  in  right  of  the  wife  as  executrix  of  Joseph  Wilson,  brought 
an  action  at  law,  upon  this  covenant,  against  the  defendant  John 
Bogg,  as  the  administrator  of  Thomas  Bogg.     On  the  29th  of 


(1)  In  bankruptcy  the  secured 
craiitor  can  only  prove  for  the 
balance  after  giving  credit  for  the 
Talue  of  his  sectirity,  but  the  rule 
in  equity  as  established  in  Mason  v. 
Bogg  applies  in  the  winding  up  of 
oompaniea  {Kelloek's  case  (1868)  L.  B. 


3  Ch.  769,  39  L.  J.  Ch.  112)  as  in 
administration  of  deceased  person's 
estates,  unless  the  estate  is  insolvent, 
in  which  case  s.  10  of  the  Judicature 
Act,  1875,  directs  the  substitution 
of  the  rule  applied  in  bankruptcy. — 
0.  A,  S. 


1837. 

April  12. 

May  4. 

Lord 

COTTBNHAM, 
L.C. 

[443] 
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Mason  April,  1836,  a  decree  was  made  in  the  present  suit,  for  an 
Booo.  account  of  the  intestate's  debts,  and  the  due  administration  of 
his  estate;  and  the  defendant  thereupon  moved  that  Morton  and 
wife  might  be  restrained  from  proceeding  in  their  action.  Upon 
that  motion,  the  Vice-Chancellor  ordered  that  Morton  and  wife 
should  be  at  liberty  to  proceed  to  judgment  in  their  action, 
but  that  the  judgment  should  be  dealt  with  as  the  Court  should 
direct. 

The  Yice-Chancellor,  subsequently,  on  the  application  of 
Morton  and  wife,  made  an  order,  dated  the  19th  of  December, 
1886,  by  which  it  was  directed  that  William  Morton  and  Jane  his 
wife,  in  right  of  the  said  Jane  as  executrix  of  Joseph  Wilson, 
deceased,  should  have  a  lien  on  the  hereditaments  described  in 
the  indenture  of  the  13th  of  October,  1829,  for  the  sum  of  900/., 
being  the  amount  of  the  purchase  money  for  the  hereditaments 
[  •444  ]  sold  by  Joseph  Wilson  to  the  intestate  Thomas  *Bogg,  and  then 
remaining  unpaid,  together  with  interest  at  5  per  cent. ;  and  that 
William  Morton  and  Jane  his  wife,  in  right  of  his  wife  as  such 
executrix,  should  be  considered  as  specialty  creditors  for  900/. 
and  interest,  and  that  the  costs  of  that  application  should  be  paid 
by  the  defendant.    < 

The  defendant  now  moved  to  discharge  the  last-mentioned 
order. 

Mr.  Koe,  in  support  of  the  motion  [relied  on  Greenwood  v. 
TayUrr  (i).] 

Mr.  Stdebottom,  co7itra  : 

[  445  ]  *      ♦      A  mortgagee    may    prove  for  the  full  amount    of 

his  debt  as  a  specialty  creditor,  and  may  keep  the  security 
in  his  pocket,  until  required  to  convey  the  land  to  a  purchaser ; 
which  he  can  only  be  compelled  to  do  upon  receiving  full 
payment.     ♦     *     * 

[  447  ]  It  is  to  be  observed,  that  no  case  was  cited  in  Greenwood  v. 

Taylor,  and  the  decision  has  not  been  acted  on  in  the  Masters' 
offices. 

Mr.  Koe,  in  reply.      *     *     * 

(1)  1  Buss.  &  My.  185, 
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(Th£  Lord  Chancellor  :  I  cannot  distinguish  this  case  from       Mason  . 
Greenwood  v.  Taylor  ;  but,  with  respect  to  the  principle  of  that        Bogo. 
case,  it  is  to  be  observed,  that  a  mortgagee  has  a  double  security :        [  448  ] 
he  has  a  right  to  proceed  against  both,  and  to  make  the  best  hef 
can  of  both.     Why  he  should  be  deprived  of  this  right  because 
the  debtor  dies,  and  dies  insolvetit,  it  is  not  very  easy  to  see< 
The  question  can  only  arise  when  there  is  a  deficient  security 
and  an  insolvent  estate.     So  that  the  worse  the  creditor's  case,* 
the  harder  the   course  of  the   Court  against  him.     What  yoil 
contend  is  that  the  creditor  shall  not  proceed  to  enforce  his  legal 
rights  unless  he  gives  up  his  security.) 

The  decree  of  this  Court  is  in  the  nature  of  a  judgment  for  all 
creditors. 

(The  Lord  Chancellor  :  Not  for  the  purpose  of  altering  the 
securities  of  the  creditors.  It  is  a  judgment  according  to  their 
legal  rights.) 


I  am  contending  for  what  is  expressly  decided  by  Greenivood  v.        [  449  ] 
Taylor, 

(The  Lord  Chancellor  :  I  take  it  for  granted  you  can  find 
no  other  case.  It  is  an  extremely  important  case,  and  should  not 
be  disposed  of  hastily.  I  am  desirous  of  having  it  thoroughly 
investigated  before  I  act  upon  it.) 

The  counsel  on  both  sides  admitted  that  they  had  been  unable 
to  find  any  other  case :  but  they  differed  upon  the  question 
whether  the  rule  laid  down  in  Greenwood  v.  Taylor  had  been 
acted  upon  ;  and  the  motion  stood  over  in  order  that  the  counsel 
might  make  further  searches,  and  that  the  Registrar  might  search 
for  precedents  upon  the  subject,  which  he  was  directed  by  the 
Lord  Chancellor  to  do. 


[460] 


Mr.  Koe,  on  a  subsequent  day,  renewed  his  application  for       j^ay  4. 
the  discharge   of  the  Yice-Ghancellor's  order,  and  mentioned 
the  case  of  Perry  v.  Barker  (i).     Mr.  Sidebottom  opposed  the 

(1)  9  R.  B.  171  (8  Vea.  527;  13  Ves.  198). 
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Mason 

BOOG. 


[461] 


application  ;  but  neither  of  them  produced  any  authority  upon 
the  point  decided  in  Greenwood  v.  Taylor. 

The  Lord  Chancellor  said  it  appeared  to  him  that  the  Vice- 
Chancellor's  order  asserted  that  about  which  there  could  be  no 
doubt,  namely,  that  Joseph  Wilson,  the  deceased  vendor,  had  a 
lietl,  and  that  he  was  a  specialty  creditor,  and  that  it  left  the 
question  quite  open  as  to  how  his  rights  were  to  be  dealt  with. 
The  eflfect  of  discharging  the  order  would  be  to  leave  the  injunc- 
tion which  had  been  granted  in  force,  and  to  deprive  the  creditor 
of  the  means  of  enforcing  his  rights.  His  Lordship  thought  that 
the  matter  was  not  in  such  a  state  as  to  call  for  an  opinion  upon 
the  question  which  arose  in  Greenwood  v.  Taylor ,  and  which  had 
been  before  discussed  ;  and  he  refused  the  motion  with  costs. 

It  appeared  by  the  affidavit  of  a  clei*k  of  the  agents  for  Morton 
and  wife,  sworn  on  the  26th  of  April,  that  *  *  he  had  shown 
the  report  of  the  case  of  Green  wood  v.  Taylor  to  the  Master  and 
nine  chief  clerks,  and  that  they  all  informed  the  deponent  that 
they  had  not  been  previously  aware  that  the  case  had  been 
decided. 


1837. 
April  6,  8. 

Loni 
COTTKNHAM, 

L.a 

[  459  ] 


FLOWEE  V.  MAETEN. 

(2  My.  &  Cr.  459—475;  S.  C.  1  Jur.  233.) 

A  bond  for  u  sum  of  money  ordered  to  be  delivered  up  to  be  cancelled ; 
the  Lord  C'han(^ellor  being  of  opinion,  upon  the  evidence,  first,  that 
the  bond  was  not  intended  to  operate  as  a  security  for  money  at  all 
events,  but  was  given  for  a  collateral  purpose,  which  had  been  fully 
satisfied;  and,  secondly,  if  that  were  doubtful,  that  the  obligee's  sub- 
set^uent  conduct  and  mode  of  dealing  with  the  bond  dunng  the  whole 
of  his  life  amoimted,  in  equity,  to  a  release  of  the  debt. 

The  plaintiff  was  the  only  son  and  heir-at-law  of  the  late  Sir 
Charles  Flower,  Bart.  Some  time  prior  to  the  year  1822,  his 
expensive  habits  and  mode  of  life  had  occasioned  much  dissatis- 
faction to  his  father,  and  had  led  to  differences,  which  terminated 
in  a  total  estrangement  and  suspension  of  intercourse  between 
them.  In  the  course  of  that  year,  however,  the  plaintiff,  who 
was  then  married,  having  got  into  further  pecuniary  diflBculties, 
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was  indnced   to   apply   to  his  father,  and   to  request  him   to      Flower 

advance  a  sum  of  money  to  relieve  his  immediate  necessities,      mabten. 

The  application    was  referred  by   Sir  Charles  Flower  to  the 

defendants  Robert  Humphrey  Marten  and  John  Petty  Muspratt, 

two  of  Sir  Charles's  old  and  confidential  friends,  with  a  request 

that  they  would  take  into  consideration  all  matters  in  difference 

between  the  plaintiff  and  himself,  more  especially  as  regarded 

the  plaintiff's  debts  and  the  expenses  of  his  mode  of  living,  and 

that  they  would  give  him  their  impartial  advice  as  to  the  course 

he  ought  to  adopt  towards  his  son,  by  which  advice  he  professed 

himself  willing  to  be  governed.     Those  gentlemen  undei*took  the 

reference,  and  entered  into  communication  with  the   plaintiff, 

who  likewise  consented  to  abide  by  the  determination  to  which 

they  should   come    with  respect   to    his    future   course :    and, 

after   having  fully   investigated    and   considered   the   state  of 

the  plaintiffs  affairs,  they  communicated  the  result  of  their 

deliberations  in  the  form  of  a  letter,  addressed  to  Sir  Charles 

Flower,  and  containing  a  number  of  distinct  propositions,  which 

were  intended  and  understood  by  all  parties  as  the  basis  of  the 

proposed  arrangement  between  the  father  and  the  son. 

This  letter,  after  stating  that  the  amount  of  the  plaintiff's  [  460  ] 
debts  and  liabilities,  as  ascertained  by  a  written  statement  made 
oat  and  signed  by  the  plaintiff,  did  not  exceed  4,0002.,  exclusive 
of  some  tradesmen's  bills  and  other  demands  not  then  liquidated, 
proceeded  as  follows :  ''  Having  now  for  several  weeks  given  our 
anxious  attention  to  this  interesting  subject,  and  trusting  that 
oar  decision  will  lead  to  a  sincere  and  lasting  reunion  between 
yoa  and  your  son,  we  recommend  and  determine, — 

Ist.  That  over  and  above  the  large  sums  already  paid  and 
advanced  for  your  son,  you  relieve  him  from  all  the  debts  and 
liabilities  referred  to  in  the  statement  so  signed  by  him;  it 
leing  understood  that  you  are,  against  the  payments  made  and 
to  be  made  for  him,  to  retain  the  balance  received,  or  to  be 
received  for  him  from  the  Brewery,  and  the  produce  of  the 
hidian  Stock  lately  sold,  and  of  the  lease  and  furniture  in 
Bedford  Square,  and  to  have  such  security  from  Mr,  L.  as 
yoa  may  be  enabled  to  obtain,  for  1,100Z.,  or  whatever  sum 
may  appear  to  be  due  from  him  in  any  way  to  your  son ;  and 
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Flower  for  obtaining  which,  you  are  to  have  all  requisite  legal  authority 
Marten,  ^rom  your  son.  You  are  likewise  to  have  the  advantage  of 
any  securities,  bonds,  judgments,  agreements,  abatements,  com- 
promises, &c.,  from  any  parties,  whereby  the  nominal  amount 
of  your  son's  debts  may  be  diminished. 

2ndly.  That  your  son  shall  give  you  his  bond,  bearing  date 
from  the  last  payment  of  any  sum  in  the  aforesaid  statement, 
for  1,500/.,  in  satisfaction  of  all  pecuniary  claims  upon  him, 
including  the  payments  in  the  said  statement  to  be  yet  made, 
such  bond  to  be  payable  on  demand,  with  interest  at  4  per  cent, 
per  annum.  But  the  bond  is  to  remain  in  our  hands,  and  not 
[  '461  ]  to  be  acted  *upon  for  the  recovery  of  principal  or  interest  within 
six  years  from  the  date  of  the  bond,  without  the  consent  in 
writing  of  us,  or  of  the  survivor  of  us ;  and  moreover,  that  in 
case  we  or  the  survivor  of  us  shall,  at  any  time  within  six  years, 
by  a  memorandum  in  writing  direct  the  bond  to  be  delivered 
up  and  cancelled,  such  cancellation,  or  an  order  from  us  or 
the  survivor  of  us  for  that  purpose,  shall  operate  as  a  total 
extinguishment  of  the  debt,  both  as  to  principal  and  interest." 

The  3rd  and  4th  propositions  were,  for  the  present  purpose, 
im  .material.     The  6th  and  6th  were  as  follows  : 

"  Sthly.  As  your  son  must  again  have  a  house  to  reside  in,  and 
as  he  is  content  to  have  one  suited  to  his  income,  we  further 
recommend  and  determine  that  you  present  your  daughter-in-law 
with  500Z.,  to  be  laid  out  in  furnishing  the  house  in  which  they 
may  intend  to  reside,  on  their  having  fixed  upon  such  house  and 
declaring  their  want  of  furniture  for  it.  Their  linen,  plate,  &c., 
now  in  their  possession,  to  remain  their  own. 

6thly.  Should  any  misunderstanding  arise  on  this  our  deter- 
mination, we  reserve  to  ourselves,  in  order  to  fulfil  our  under- 
taking for  both  parties,  the  power  to  decide  on  such  matters  as 
may  be  the  subject  of  doubt." 

The  letter  then  informed  Sir  Charles,  that  his  son,  so  far  as 
he  was  concerned,  was  perfectly  ready  to  accede  to  these  proposi- 
tions, and  that  he  was  anxious  to  be  allowed  to  renew  his  inter- 
course with  his  father,  and  to  testify  his  deep  sense  of  the 
obligations  which  he  owed  to  him.  It  concluded  by  expressing 
the  anxious  hope  of  the  writers,  that  the  arrangements  which 
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they  had  proposed  might  be  carried  into  effect,  and  might  lead       Floweu 
to  a  cordial  and  lasting  reconciliation  between  the  parties.  marten. 

The  terms  recommended  in  the  foregoing  letter  were  accepted  [  462  ] 
and  acted  upon  by  both  parties ;  and  the  plaintiff,  in  compliance 
with  the  second  proposition  stated  in  the  letter,  executed  and 
delivered  to  the  referees,  Messrs.  Marten  and  Muspratt,  his  bond 
to  Sir  Charles  Flower,  dated  the  2nd  of  October,  1822,  in  the 
penal  sum  of  9,000^. 

The  condition  annexed  to  the  bond  was  as  follows :  "  Whereas 
the  said  Sir  Charles  Flower  has  agreed  to  accept  from  the  said 
James  Flower  his  son,  the  above  written  bond  or  obligation,  with 
a  condition  for  payment  of  4,500{.  and  interest,  as  hereinafter 
mentioned,  in  full  satisfaction  of  all  claims  and  demands  upon 
him ;  and  the  said  James  Flower  has  agreed  to  enter  into  and 
execute  sach  bond  accordingly ;  but  under  the  special  under- 
standing and  agreement  of  both  parties,  and  particularly  of  the 
said  Sir  Charles  Flower,  that  the  said  bond  shall  remain  in  the 
hands  of  Robert  Humphrey  Marten  and  John  Petty  Muspratt  of 
the  city  of  London,  merchants,  and  shall  not  be  acted  upon  for 
the  recovery  of  principal  or  interest,  within  six  years  from  the 
date  thereof,  without  the  consent  in  writing  of  them,  or  of  the 
survivor  of  them :  and,  moreover,  that  in  case  they  or  the 
survivor  of  them  shall,  at  any  time  within  six  years,  by  a 
memorandum  in  writing,  direct  the  said  bond  to  be  delivered 
up  and  cancelled,  such  memorandum  or  cancellation  shall 
operate  as  a  total  extinguishment  of  the  debt  both  as  to 
principal  and  interest :  now  the  condition  of  the  above  written 
obligation  is,  that  if  the  said  James  Flower,  his  heirs,  executors, 
or  administrators,  do  and  shall  well  and  truly  pay  or  cause  to 
be  paid  to  the  above  named  Sir  Charles  Flower,  his  executors , 
administrators,  or  assigns,  the  full  sum  of  4,500/.  on  the  2nd 
day  of  October,  1828,  with  interest  for  the  same  in  the  mean 
time,  by  half  yearly  payments,  at  the  rate  of  4Z.  per  cent.  *per  [  '-igs  ] 
annum,  or  if  the  said  Robert  H.  Marten  and  John  P.  Muspratt 
or  the  survivor  shall,  in  manner  aforesaid,  direct  the  above 
written  bond  or  obligation  to  be  cancelled,  then  the  same  is  to 
void  ;  or  else  to  remain  in  full  force  and  virtue." 
Sir  Charles  Flower  advanced  the  money  that  was  necessary  to 
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Flower  discharge  the  amount  of  the  plaintifiTs  debts  ;  the  other  parts  of 
Mauten.  the  arrangement  were  at  the  same  time  carried  into  effect,  and 
the  plaintiff  renewed  his  intercourse  with  his  father.  No  further 
misunderstanding  or  disagreement  arose  between  them.  The 
subsequent  conduct  of  the  plaintiff  was  in  the  highest  degree 
satisfactory  to  his  father,  and  from  the  time  of  their  reconcilia- 
tion to  the  period  of  his  father's  death,  they  continued  to  live 
upon  terms  of  intimacy  and  affection.  No  demand  was  made 
against  the  plaintiff,  during  the  life  time  of  Sir  Charles  Flower, 
in  respect  of  any  part  of  the  principal  or  interest  secured  by 
the  bond.  The  bond  itself  was  suffered  to  remain  in  the 
custody  of  Messrs.  Marten  and  Muspratt ;  but  no  memorandum 
in  writing,  directing  it  to  be  delivered  up  and  cancelled  was 
ever  made  by  those  gentlemen  or  either  of  them;  and  at  the 
time  of  Sir  Charles  Flower's  death,  it  was  lying  in  their  hands 
uncancelled. 

Sir  Charles  Flower  died  in  the  month  of  September,  1834, 
leaving  a  will,  by  which  he  bequeathed  his  residuary  personal 
estate  to  trustees,  upon  trust  for  the  plaintiff  for  life,  with 
remainder  to  his  children,  and  in  default  of  such  issue,  upon 
certain  trusts  for  the  benefit  of  his  (the  testator's)  five  daughters 
and  their  respective  issue. 

When  the  executors  of  Sir  Charles  Flower  were  informed  of 
[  *464  ]  the  existence  of  the  bond,  a  question  arose  *whether,  under  the 
circumstances  stated,  it  ought  to  be  considered  as  a  subsisting 
instrument  and  be  put  in  force  against  the  obligor;  and  the 
present  suit  was  instituted  in  order  to  have  that  question 
determined. 

The  bill,  which  was  filed  against  Messrs.  Marten  and  Muspratt, 
and  against  the  executors  of  Sir  Charles  Flower's  will,  charged, 
among  other  things,  that  the  bond  was  never  intended  as  a 
security  for  the  repayment  of  the  sum  of  4,600/. ;  but  was 
executed  under  the  circumstances,  and  for  the  considerations 
stated  in  the  letter;  and  that  the  purposes  for  which  it  was 
given  having  been  fully  satisfied,  it  ought  now  to  be  delivered 
up  to  be  cancelled. 

The  plaintiff  had  no  issue  living.  The  daughters  of  Sir 
Charles  Flower   and   their   respective    children,   who   had    an 
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interest  in  the  residuary  estate,  expectant  on  the  plaintiff's  death      Flower 
without  children,  were  not  made  parties  to  the  suit.  Mabtkn. 

The  defendants,  Messrs.  Marten  and  Muspratt,  by  their  answer 
slated,  that  their  intention  in  procuring  the  plaintiff  to  execute 
the  bond,  was  to  enable  Sir  Charles  Flower  to  hold  the  same 
as  a  security  for  the  prudent  conduct  of  the  plaintiff  for  the 
future ;  and  that  they  on  that  account  reserved  to  themselves 
the  right  of  cancelling  the  bond,  in  case  the  plaintiff's  conduct 
should  be  satisfactory  to  his  father ;  and  that  they  further 
intended  that  the  monies  advanced  by  Sir  Charles  Flower  to 
the  plaintiff  might  be  treated,  either  as  a  gift  to,  or  as  a  debt 
due  from,  the  plaintiff,  according  as  his  future  conduct  should 
be  prudent  and  satisfactory  to  his  father,  or  otherwise ;  and 
they  stated  their  belief  that  Sir  Charles  Flower  fully  under- 
stood  such  to  be  their  intention,  and  acquiesced  m  the  propriety 
thereof. 

The  depositions  of  the  same  defendants  (who  were  examined  [  465  ] 
as  witnesses  in  the  cause)  among  other  things  stated,  that  they 
distinctl}^  understood,  at  the  time  when  the  bond  was  executed, 
that  it  was  taken  by  Sir  Charles  Flower  as  a  sort  of  security 
for  the  future  good  conduct  and  economy  of  his  son,  and  that  it 
was  not  to  be  acted  upon  or  enforced,  if  the  plaintiff's  mode 
of  living  and  behaviour  were  satisfactoiy  to  his  father.  These 
were  the  views  with  which  they  recommended  the  bond  to  be 
taken  and  deposited  with  them  ;  and  they  were  convinced,  that 
it  was  the  intention  of  Sir  Charles  Flower,  when  he  took  the 
bond,  not  to  interfere,  or  to  require  payment  of  any  part  of 
the  sum  secured  by  it,  if  the  plaintiff  conducted  himself  to 
his  satisfaction.  The  deponents  further  stated,  that  they 
confiid^ed  themselves  to  hold  the  bond  upon  trust  to  act 
respecting  it,  according  to  the  intention  and  meaning  of  their 
letter,  and  to  be  perfectly  at  liberty  to  cancel  it,  if  they  saw  fit, 
within  six  years  from  its  date,  without  any  reference  to  Sir 
Charles  Flower. 

The  defendants,  the  executors,  by  their  answer  stated  that, 
although  Sir  Charles  Flower  was  remarkably  accurate  in  keeping 
the  accounts  of  his  pecuniary  transactions,  and  was  in  the  habit 
of  regularly  making  out  a  yearly  statement  or  balance  sheet  ill 
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Flowbr      which  he  entered  every  item  of  the  assets  and  securities  of  which 

Marten,      his  property  consisted,  no  entry  relative  to  the  bond  in  question, 

or  to  the  principal  or  interest  which  it  purported  to  secure,  was 

to  be  found  in  any  of  the  papers  or  account  books  which  had 

come  into  their  possession  as  his  executors. 

It  was  also  deposed  by  a  person  who  had  lived  for  many 
years  with  Sir  Charles  Flower  in  the  capacity  of  a  confidential 
clerk,  that  no  part  of  the  principal  or  interest  due  upon  the 
[  '^^^  ]  bond  was  ever  demanded  of  the  *plaintiff  by  his  father,  although 
if  any  such  demand  had  been  made,  the  deponent  must  have 
been  acquainted  with  the  fact,  as  all  Sir  Charles's  pecuniary 
transactions  passed  through  his  hands.  The  witness  further 
deposed,  that  he  knew  from  communications  with  Sir  Charles 
Flower  at  the  time  when  the  bond  was  given,  that  it  was  not 
Sir  Charles's  intention  to  enforce  it,  or  to  require  the  payment 
of  any  part  of  the  sum  secured  by  it,  if  the  plaintiff's  conduct 
was  satisfactory  to  him. 

That  the  reconciliation  between  the  parties  had  been  complete 
and  permanent,  and  that  the  subsequent  conduct  of  the  plaintiff 
had  been  entirely  satisfactory  to  his  father,  was  proved  by  the 
evidence  of  all  the  witnesses. 

Mr.  Wufram  and  Mr.  Fisher,  for  the  plaintiff : 
[  467  ]  *     *     The  intention  and  understanding  of  all  parties  were, 

that  if  the  plaintiff's  conduct  during  the  [six  years]  proved  satis- 
factory, the  instrument  should  1  e  no  longer  a  valid  and  subsisting 
obligation.  [The  power  of  cancelling  the  bond  vested  in  the 
trustees  was  a  power  coupled  with  a  trust,]  and  the  trustees 
having  omitted,  through  carelessness,  to  perform  the  trust, 
the  Court  ought  now  to  supply  the  omission  :  Harding  v.  Glyn  (i), 
Broicn  v.  H'mgs  (2).  [They  also  cited  Aston  v.  Pye  (3),  Eden 
V.  Smyth  (4),  Bym  v.  Godfrey  (5),  JVekett  v.  Raby  (6),  Gilbert 
V.  JVetherell  (7),  and  Leche  v.  Lord  Kilmorey  {8).] 

(1)  4  E.  R.  334,  338  (1  Atk.  469).  (5)  4  R.  R.  155  (4  Ves.  6). 

(2)  4  R.  R.  323  (4  Ves.  708 ;  5  Ves.  (6)  2  Br.  P.  C.  386,  Toml.  ed. 
495  ;  8  Ves.  561).  (7)  25  R.  R.  203  (2  Sim.  &  St.  254). 

(3)  5  R.  R.  66,  67  (5  Ves.  350,  n,).  (8)  24  R.  R.  19  (T.  &  R.  207). 

(4)  5  R.  R.  60  (5  Ves.  341). 
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Sir  JV.  Home  and   Mr.  JameSy  for   the   executors  of   Sir      Plowbb 
Charles  Flower's  will :  Marten. 

*    *     The  Court  has  no  right  to  look  at  parol  evidence,  to  aid        [  *^^  j 
the  construction  of  a  deed.     Here  the  instrument  must  speak        ^       -' 
for  itself,  and  there  is  nothing  in  its  frame  or  language,  which, 
if  fairly  construed,  favours  the  supposition  that  its  operation 
was  to  cease  at  the  end  of  the  six  years.     [The  right  of  cancel- 
lation was   simply  a  power    which  vested  in   the  trustees  a 
discretion ;  the  power  is  altogether  gone,  and  the  defect  cannot 
now  be  supplied.     Brown  v.  Hi^gs  and  cases  of  that  description 
have  no  application.]      In  Aston  v.  Pye  and  all  the  other  cases        [  472  ] 
that  have  been  cited,  the  Court  has  inferred  an  intention,  on  the 
part  of  the  obligee,  to  release  or  cancel  the  debt,  from  some 
positive  act  done  or  express  declaration  made:   here  there  is 
an  entire   absence  of  acts  and  declarations ;    and   the   Court 
is  called  upon,  first  to  imply  from  that  absence,  the  existence 
of  a  purpose,  and  then  to  give  effect  to  the  purpose  so  implied. 

Mr.  Geldartf  for  Messrs.  Marten  and  Muspratt. 

Mr.  Wigram^  in  reply,  said  that  the  residuary  legatees  over 
had  not  been  made  parties  to  the  suit,  because  they  were 
extremely  numerous,  and  their  interest  was  uncertain  and 
remote.  Besides,  they  were  sufficiently  represented  by  the 
executors.  The  facts  of  the  case  were  fully  before  the  Court 
upon  the  cause  as  it  stood,  and  no  additional  light  was  to  be 
hoped  for  from  further  inquiry  before  the  Master. 

The  Lord  Chancellor  said  he  entertained  no  doubt  as  to  the 
jurisdiction  :  the  only  difficulty  he  felt  arose  from  the  absence 
of  the  other  residuary  legatees. 

Thb  Lord  Chancellor  :  April  8. 

It  was  not  from  any  difficulty  which  I  felt  as  to  the  law  of  the 
case,  that  I  took  time  to  consider  my  judgment ;  but  because 
I  was  called  upon  to  deal  with  a  large  sum  of  money,  in  the 
absence  of  persons  who  had  an  interest  in  the  fund,  and  when, 
in  strictness,  there  were  no  parties  before  the  Court  to  litigate 
the  question  adversely.    For  that  reason  it  occurred  to  me,  that 
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Flowbr  the  *8afest  course  might  be  to  direct  a  preliminary  inquiry  into 
Marten,  the  facts.  On  looking  into  the  papers,  however,  I  think  it  is 
r  •*73  ]  clear  that  the  question  must  depend  solely  upon  the  evidence 
of  these  two  gentlemen,  Messrs.  Marten  and  Muspratt,  from 
whose  testimony  the  intention  of  the  father  is  necessarily  to  be 
collected,  and  that  nothing  would  be  gamed  by  sending  the 
cause  into  the  Ma8ter*s  ofiSce. 

Of  the  jurisdiction  of  the  Court  I  entertain  no  doubt  whatever. 
In  this  case  a  large  sum  of  money  was  advanced  by  the 
plaintiff's  father,  for  the  purpose  of  paying  off  the  debts  of  his 
son.  That  advance  may  either  have  been  made  by  way  of  gift, 
or  as  a  loan  to  the  son.  The  taking  a  security  for  the  amount 
is,  prima  faciei  evidence  that  the  father  meant  originally  to  treat 
the  sum  as  a  debt :  but  that  presumption  is  capable  of  bemg 
explained  away  and  rebutted ;  and  even  if  the  sum  constituted  a 
debt  in  the  first  instance,  the  debtor,  according  to  the  authorities, 
is  at  liberty  to  show  that  the  creditor  subsequently  altered  his 
intention  and  treated  it  as  a  gift. 

In  the  present  case  both  circumstances  concur.  Upon  the 
evidence  of  the  gentlemen  with  whom  the  bond  was  deposited,  I 
cannot  suppose  that  the  father  intended  to  treat  the  money, 
which  he  advanced  on  his  son's  behalf,  as  being,  at  all  events, 
a  debt.  He  plainly  meant  to  keep  alive  the  security  for  a  time, 
as  a  means  of  controlling  and  influencing  the  conduct  of  his  son  ; 
and  that  was  the  main  object  of  the  instrument,  to  which  the 
securing  of  the  sum  advanced  was  only  collateral  and  subsidiary  ; 
but  it  does  not  appear  from  the  testimony  of  the  referees,  that 
L  '474  ]  the  father  ever  actually  dealt  with  *the  bond  as  creating  a  debt, 
or  as  forming  a  part  of  his  assets. 

With  respect  to  the  six  years  during  which  the  referees  had 
the  power  of  entirely  discharging  the  obligation  by  executing 
a  memorandum  to  that  effect,  the  father  had  delegated  that 
discretion  to  them  as  two  of  his  confidential  friends ;  and  the 
discretion  was  wholly  inconsistent  with  the  notion  that  the  bond 
was  given  merely,  or  principally,  to  secure  the  repayment  of 
a  sum  of  money.  Within  that  period,  events  had  taken  place 
which,  as  the  referees  themselves  state,  induced  them  to  think 
that  the  claim   was  no  longer  available:   the  father  and  son 
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were  completely  reconciled  and  united ;  and  the  conduct  of  Flower 
the  Bon  throughout  had  been  highly  satisfactory  to  the  father,  martkn. 
Now,  if  the  events  took  place  which  would  render  it  the  duty 
of  the  referees  to  exercise  the  trust  reposed  in  them  by  indorsing 
upon  the  bond  the  proposed  memorandum,  of  which  the  effect 
would  be  to  avoid  the  security  and  discharge  the  debt  at  law, 
the  situation  of  the  plaintiff  cannot,  in  a  court  of  equity,  be 
affected  by  their  omission  to  do  that  which  they  ought,  under 
the  circumstances,  to  have  done. 

That  of  itself  would  be  a  sufficient  ground  on  which  to  rest  the 
plaintiff's  title  to  relief.  But  there  is  also  another  ground,  to  be 
deduced  from  the  principles  which  were  distinctly  laid  down 
in  the  cases  of  Wekett  v.  liaby  (i)  and  Eden  v.  Sviyth  (2),  namely, 
that  whether  this  obligation  constituted  a  debt  or  not,  either 
originally  or  daring  the  continuance  of  the  prescribed  period, 
the  father  subsequently  did  not  intend  that  it  should  be  treated 
as  a  debt  due  from  his  son  to  his  own  *estate,  and  be  put  in  force  [  '^Ts  ] 
accordingly.  Nearly  six  years  elapsed  after  these  two  gentlemen 
ceased,  according  to  the  letter  of  the  condition,  to  have  any 
authority  or  control ;  nevertheless,  throughout  the  whole  of  that 
period,  the  father  left  the  bond  in  their  hands,  and  treated  his 
son  in  a  manner  expressive  of  his  entire  reconciliation  and 
satisfaction  with  him,  and  showing  that  the  object  of  the  trans- 
action having  been  attained,  he  understood  and  considered  the 
instrument  as  no  longer  subsisting  and  in  force. 

Both  points  seem  to  me  to  concur  in  the  present  case.  Upon 
the  evidence,  I  think  that  the  bond  was  not  in  the  first  instance 
intended  to  operate  as  a  debt  at  all  events :  at  any  rate,  the 
father,  by  his  subsequent  conduct  and  his  mode  of  dealing, 
showed  that  he  did  not  mean  it  should  now  so  operate;  but 
that  in  fact  he  abandoned  any  claim  in  respect  of  it. 

Under  such  circumstances  the  authority  of  the  cases  referred 
to  BuflBiciently  establishes  the  jurisdiction  of  the  Court  to  deal 
with  the  instrument  in  question.  There  must,  therefore,  be  a 
decree  that  the  bond  be  delivered  up  to  be  cancelled. 

(1)  2  Br.  P.  C.  386.  Toml.  ed.  (2)  5.  B.  R.  60  (5  Ves.  341). 
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1837.  HOWELL  V.  HOWELL. 

Jyne  16,  17, 

24.  (2  My.  &  Cr.  478—486;  S.  C.  1  Jur.  492.) 

J  Q^l  The  account  of  rents  given  against  a  purchaser  for  value,  who,  after 

CoTTENHAM,  being  in  possession,  is  evicted  by  a  party  having  a  better  title,  ought  not 

L-C.  to  extend  to  such  rents  as,  without  his  default  or  neglect,  might  have 

f  478  ]  been  received,  if  no  special  case  of  fraud  is  made  against  him. 

The  decree  for  such  an  account  ought  to  contain  a  direction  for  just 
allowances. 

[Upon  the  point  stated  in  the  above  head-note,] 

June2i.      rpj^g  Lord  Chancellor  said : 

[  ^^^  ]  This  was  a  case  of  adverse  possession,  the  defendant  who  is 

sought  to  be  charged,  having  an  apparent  title,  which,  however, 
was  defeated  by  an  equitable  settlement,  under  which  the  plain- 
tiff took  an  estate  tail  in  the  property  in  question.  The  result 
has  been,  that  though  the  defendant  purchased  and  paid  for  the 
estate,  a  jury  has  found  that  he  took  it  with  notice  of  the  settle- 
ment ;  and  he  has  consequently  lost  the  benefit  of  his  purchase. 
There  are  no  special  circumstances  in  the  case,  beyond  the  fact 
of  the  defendant  having  purchased  with  notice. 

The  question  then  is,  whether  it  is  consistent  with  the  practice, 
that  the  decree  should  charge  the  defendant  with  the  rents  and 
profits  which  might  have  been  received  without  his  default  or 
neglect.  The  introduction  of  these  words  at  once  struck  me  as 
[  *486  ]  unusual ;  *and  I  have  ascertained  on  inquiry  that  no  precedent 
for  it  can  be  found,  this  being  neither  the  case  of  a  mortgagee  in 
possession,  nor  of  a  trustee  against  whom  a  special  breach  of 
trust  is  charged.  With  this  view,  I  was  desirous  of  ascertaining 
the  terms  of  the  decree  in  Pultney  v.  Wairen  (i),  and  I  directed  a 
search  to  be  made  in  the  Registrar's  book ;  but,  on  inquiry,  it 
appears  that  the  decree  in  that  case  was  never  drawn  up. 

Under  these  circumstances,  no  case  being  cited  in  support 
of  such  a  decree,  and  all  the  precedents  and  the  practice  being 
against  it,  I  cannot  permit  the  decree  to  stand. 

I   am   further  of  opinion  that  a  clause   should   be   inserted 
empowering  the  Master  to  make  just  allowances :  in  short  the 
decree  must  be  such  a  decree,  and  in  such  a  form,  as  is  usual  in 
a  case  where  there  are  no  special  circumstances. 
(1)  5R  R.  226(6  Ves.  73). 
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It  is  clear  that,  in  point  of  form,  I  can  make  no  order  upon  the  Howell 
exception,  the  decree  on  which  the  report  was  founded  having  howell. 
been  so  materially  varied  that  it  can  no  longer  be  considered  as 
the  same  decree  upon  which  the  Master  has  proceeded ;  but  it  may 
save  future  discussion  and  exception  that  the  matter  has  been 
now  brought  before  me,  and  that  I  have  expressed  an  opinion 
upon  it. 


HORLOCK  V.  SMITH  (I).  i837. 

April  20,  21. 
(2  My.  &  Ci-.  495—526  ;  S.  C.  6  L.  J.  (N.  S.)  Ch.  236 ;  1  Jm-.  302.)  ^ ^^y  I 

If  a  client,  having  paid  his  solicitor's  bill  of  costs,  without  pressui-e  or  """" 

undae  influence,  wishes  afterwards  to  have  it  taxed,  he  must  state  in    cottbnham 
his  petition,  and  prove  by  evidence,  that  the  bill  contains  such  grossly  l.C. 

improper  charges,  as  furnish  evidence  of  fraud ;  and  the  petition  must         f  495  1 
point  out  the  particular  items  to  which  that  description  applies,  and 
those  items  must  be  proved  by  evidence  to  answer  the  description. 

An  allegation  that  a  sohcitor  has  received  monies  on  account  of  his 
dient,  for  which  credit  has  not  been  given  in  the  settlement  of  a  bill  of 
costs,  is  not  sufficient,  although  supported  by  evidence,  to  warrant  an 
order  for  the  taxation  of  the  bill. 

Principles  of  the  Court  with  respect  to  the  taxation  of  a  solicitor's  bill 
after  payment. 


[509] 


[This  was  an  appeal  from  an  order  made  by  the  Master  of  the 
Bolls  for  taxation  of  a  bill  of  costs  more  than  twelve  months 
after  payment.  The  facts  of  the  case  are  sufSciently  stated  for 
the  purposes  of  this  report  in  the  following  judgment  of  the  Lord 
Chancellor,  who  said :] 

The  Court  will  always  be  anxious,  in  every  possible  way,  to  May  4. 
protect  the  client  against  any  improper  dealing  on  the  part 
of  the  solicitor;  but  it  is  absolutely  necessary  that  some  rule 
should  be  laid  down,  by  which  professional  gentlemen  shall 
know  when  they  may  consider  their  bills  of  costs  as  finally 
settled,  and  whether  the  money  which  they  have  received  in 
respect  of  those  bills  is  their  own,  or  whether  those  bills  are  subject 
•to  investigation  or  review  upon  the  application  of  the  client.  [  'sio  ] 

It  requires,  therefore,  and  all  the  cases  show  that  it  requires, 

a  strong  case  to  be  made  against  the  solicitor,  when  the  client 

applies  for  a  taxation  of  the  bill  after  payment ;  and  when,  after 

{\)WQUmi  v.  ItodwtH  (1878—9)  affirmed  1 1  Ch.  Div.  1 50, 48  L.  J.  Ch. 
7  Ch.  D.  625,  631,  47  L.  J.  Ch.  418,      209,  39  L.  T.  614. 
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HoRLOGK  proper  time  and  opportunity  for  investigating  the  items  which  the 
Smith.  bill  contained,  he  has  thought  proper  to  pay  it.  The  Court  will, 
no  doubt,  give  relief  after  any  length  of  time,  if  a  case  of  fraud 
or  improper  conduct  is  made  out  against  the  solicitor ;  but  it  is 
quite  necessary  that  it  should  be  understood  that  the  client  is 
not,  after  payment,  to  have  a  taxation  merely  for  asking  for  it. 

The  facts  of  this  case  appear  to  be  these :  Messrs.  Goode  were 
employed  by  the  late  Mr.  William  Yems,  from  the  year  1818,  in 
certain  suits  in  which  he  was  a  defendant,  and  they  so  continued 
to  be  employed  until  September,  1833,  when  he  died.  The 
representatives  of  Mr.  Y^ems  did  not  think  fit  to  employ 
Messrs.  Goode ;  but  Messrs.  Harris  and  Rye  were  employed  by 
them;  and  from  that  period,  of  course,  Messrs.  Goode  ceased  to  be 
employed  as  the  solicitors  in  those  affairs.  These  gentlemen, 
Messrs.  Harris  and  Rye,  applied  to  Messrs.  Goode  for  their  bill 
against  the  late  Mr.  Yems'  estate ;  and  on  the  4th  of  April,  1835, 
a  bill  was  delivered  to  the  amount  of  790Z.  On  the  23rd  of  May 
following  another  bill  to  the  amount  of  232.  was  delivered ;  and 
accompanying  this  bill  there  was  a  statement  of  account,  giving 
credit  for  certain  sums  as  received ;  the  balance  of  the  account 
being  510Z.  due  to  the  solicitors.  On  the  25th  of  May,  being 
about  six  weeks  after  the  principal  bill  was  delivered,  but  only 
two  days  after  the  second  bill  for  232.  together  with  the  cash 
account  was  delivered,  the  petitioners,  that  is  to  say  the  repre- 
r  •sii  ]  sentatives  *of  the  client,  applied  to  have  a  meeting  with 
Messrs.  Goode,  for  the  purpose  of  settling  their  account.  It  was 
investigated  by  them,  as  they  thought  proper  to  investigate  it, 
and  the  balance  of  510Z.  was  paid,  and  Messrs.  Goode  were 
required  to  deliver  up  the  papers  belonging  to  the  estate  of 
Mr.  Yems.  Of  course,  some  little  time  was  required  before 
they  could  be  looked  out  and  ascertained  ;  and  in  October,  1835, 
some  of  the  papers  were  delivered  to  the  representatives  of 
Mr.  Yems  ;  but  it  appears  that  others  were  not  then  delivered. 

The  petition  states,  that  the  petitioners  were  unable  to  examine 
the  items  in  the  bill,  until  the  papers  were  delivered  out,  that  is, 
until  October,  1835. 

If  it  had  been  intended  to  support  the  case  upon  that  allega- 
tion, it  should  have  been  distinctly  proved ;  but  no  evidence  was 
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given  apon  the  point :  the  statement  is  made  in  the  affidavit  in  Hoblogk 
j;t*neral  terms ;  but  no  reason  is  stated  to  show  why  the  papers  smith. 
were  necessary ;  and  I  must  observe,  that  if  that  was  the  case, 
Messrs.  Goods  ought  to  have  been  informed  of  it,  when  the 
lietitioners  professed  to  settle  the  bill.  A  case,  to  which  I  shall 
presently  have  occasion  to  refer,  will  show  that  that  circumstance 
struck  Lord  Eldon  as  being  matter  of  very  serious  observation. 
If  the  petitioners  obtained  the  papers  from  Messrs.  Goode,  upon 
the  supposition  that  the  bill  was  finally  settled,  intending,  how- 
ever, to  apply  afterwards  for  a  taxation,  upon  the  ground  of 
Messrs.  Goode's  possession  of  the  papers,  but  concealing  that 
intention  from  Messrs.  Goode,  I  think  they  ought  not  very  easily 
to  be  allowed  to  take  advantage  of  that  circumstance  at  a  future 
time.  It  was  competent  for  them,  if  the  papers  were  necessary 
to  enable  them  to  tax  the  bill,  to  inform  Messrs.  Goode  of  that 
necessity:  that  would  have  led  to  some  settlement  of  the  bill. 
The  petitioners,  however,  obtain  possession  of  the  papers  *from  [  •612  ] 
Messrs.  Goode,  without  any  notice,  leaving  them  under  the  idea 
that  they  had  finally  settled  the  account  of  their  client ;  and  then, 
after  Messrs.  Goode  have  parted  with  the  papers  which  they  were 
entitled  to  retain  until  the  bill  should  have  been  taxed,  the 
I^etitioners  come  here  and  apply  for  a  taxation. 

The  petition  contains  a  general  allegation  of  improper  charges, 
hat  si)ecifies  none,  except  the  expenses  of  two  alleged  journeys 
to  Northampton;  and  then,  afterwards,  it  says  that  William 
Yems  ought  to  have  received  credit  for  sums  for  which  he  did  not 
receive  credit ;  but  no  particular  sum  is  specified  in  the  petition. 
That  is  the  whole  of  the  petition.  I  conceive,  and  so  it  was  con- 
sidered by  Lord  Eldon,  in  several  cases  which  came  before  him, 
that  if  an  application  is  made  to  open  a  bill  upon  the  ground 
of  improper  charge,  the  respondent  is  as  much  entitled  to  have 
the  particular  items  stated  in  the  petition,  as  a  defendant  to  a 
bill,  filed  for  the  purpose  of  opening  a  settled  account,  is  entitled 
to  have  the  particular  items  on  which  the  plaintiff  intends  to  rely 
stated  in  the  bill.  The  Court  must  not  only  have  something 
amounting,  in  the  language  of  the  cases  upon  this  subject,  to 
fraud,  but  also  a  distinct  statement  of  particular  items  which 
shall  enable  the  respondent  to  meet  the  charge  made   by  the 
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HoBLocK  petition :  otherwise  the  greatest  possible  injustice  may  be  done. 
Smith.  1^  the  Court  gives  credit  to  the  statements  in  such  a  petition, 
it  leads  to  an  order  for  taxation ;  and  then  a  large  part  of  the 
bill  may  be  taken  off,  upon  strict  taxation,  which  the  solicitor 
might  well  be  entitled  to  charge  the  client ;  at  all  events,  if  the 
client  was  aware  of  the  amount  of  charge,  and  did  not  think 
proper  to  object  to  it.  It  is,  therefore,  absolutely  necessary,  in 
order  to  justice  being  done  between  the  parties,  that  a  client, 
applying  to  have  his  solicitor's  bill  taxed,  should  allege  and 
prove  specific  errors,  amounting  to  what  the  cases  mean,  when 
[  •oia  ]  they  speak  of  gross  errors  *amounting  to  evidence  of  fraud.  I 
am  speaking,  of  course,  of  cases  in  which  the  client,  without 
pressure  or  improper  influence,  with  every  means  of  examining 
the  bill,  thinks  proper  to  pay  it,  and  then  afterwards  applies  for 
a  taxation. 

[After  referring  to  the  affidavits  filed  in  support  of  the  petition, 
and  to  a  number  of  earlier  authorities  to  which  any  further 
reference    is    now   unnecessary,    his    Lordship    continued    his 
judgment  as  follows:] 
[  620  ]  Here  is  a  bill  delivered,  and  subsequently  paid  ;  the  relation 

of  solicitor  and  client  has  ceased;  another  solicitor  has  been 
employed  by  the  client.  There  is  no  evidence  of  pressure,  no 
necessity  for  the  papers  stated  or  proved,  or  suggested  to 
Messrs.  Goode  when  they  were  applied  for. 

The  utmost  that  the  cases  establish  is,  that  under  such  circum- 
stances, the  Court  will  open  a  bill  and  have  it  taxed,  upon  proof 
of  specific  errors  so  gross  as  to  amount  to  evidence  of  fraud  ;  and, 
if  specific  errors  had  been  alleged  and  proved,  I  might  not  have 
been  justified  in  refusing  taxation,  notwithstanding  all  that 
has  passed. 

[After  further  comment  on  the  items  of  taxation  as  appearing 
in  the  evidence,  the  Lord  Chancellor  continued :] 
[  522  ]  In  this  case,  as  in  a  bill  to  open  an  account,  prima  facie  errors 

are  not  enough;  the  error  must  be  alleged  and  proved.  For 
if,  because  there  is  a  piimCi  facie  error,  the  account  were  to  be 
opened,  that  prima  facie  error  might  afterwards  be  explained ; 
and  the  very  ground  upon  which  the  order  is  to  stand  may  be 
taken  from  under  the  party  obtaining  it ;    and  yet  the  effect 
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of  ihe  order  remains.  I  apprehend  that  it  is  absolutely 
necessary,  that,  when  an  application  for  taxation  is  made  upon 
the  ground  of  errors,  it  should  be  distinctly  stated  in  the  petition, 
and  proved,  that  such  errors  exist. 

[Some  further  remarks  on  the  details  of  the  case  are  omitted 
as  no  longer  useful  to  the  profession.* 


HORLOCK 

r. 
Smith. 


WATERS  r.  TAYLOR. 

(2  My.  &  Gi-.  526—558;  S.  C.  6  L.  J.  (N.  S.)  Ch.  245 ;   1  Jiir.  373.) 

Befuaal  to  order  the  taxation  of  a  solicitor's  bill  of  costs,  the  amount 
of  which  had  h<»en  secured  by  a  deed  in  the  year  1819,  althouo^h  the  suit 
was  then  pending;  the  client's  affairs  having,  since  the  year  1822,  (when 
that  solicitor  died)  been  in  the  hands  of  another  solicitor,  and  thero  being 
no  proof  of  such  dealings  between  the  solicitor  and  client,  or  of  such 
errors  or  improper  charges  in  the  bill,  as  could  amount  to  evideiu^ 
of  fraud. 

This  was  an  appeal  from  an  order  made  by  the  Yicfi- 
Chancbllob  on  the  21st  day  of  November,  1886,  directing  the 
taxation  of  certain  bills  of  costs  delivered  previously  to  the 
20th  of  July,  1810,  the  payment  of  which  costs  had  been  secured 
by  a  deed  of  that  date. 

The  original  report  sets  forth  the  various  transactions  and 
documents  at  great  length,  but  the  following  judprment  of  the 
Lord  Chancellor  sufficiently  states  the  facts  and  the  result  of 
the  evidence  filed  in  support  of  the  application  for  taxation  and 
the  grounds  upon  which  the  application  was  based.] 

Tub  Lord  Chancrllor  : 

Having  very  recently,  in  the  case  of  Horlock  v.  Smith  (i),  had 
occasion  to  state  my  view  of  the  cases  relating  to  taxing  bills  of 
solicitors,  which  had  been  settled  and  paid,  it  will  only  be 
necessary  in  this  case  for  me  to  state  the  facts  as  they  appear 
in  evidence,  and  to  apply  the  doctrine  to  be  deduced  from  those 
cases  to  such  facts. 

That  part  of  the  Vicb-Chancbllor's  order  which  has  given 
rise  to  the  discussion  in  this  case  directs  the  taxation  of  all  bills 
of  costs  of  the  late  Mr.  Mills,  and  of  his  firm  of  Mills,  Robinson, 
(1)  See  the  preceding  case. 
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L.r. 

[  526  } 


3Iay  24. 

[551] 
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WATEB8      and  Young,  delivered  before  the  20th  of  July,  1819,  in  respect 
taylok.      of  business  done  for  Mr.  Waters,  and  of  the  receipts  on  his 
account,  and  declares  that  the  sum  so  found  due  shall  be  treated 
as  the  sum  secured  by  the  deed  of  the  20th  of  July,  1819. 

There  is  but  little  dispute  as  to  the  fads.  It  appears  that  in 
1814  and  1815  Mr.  Mills  became  assignee,  in  trust  for  Waters, 
of  two  annuities,  supposed  to  be  charges  upon  the  Opera  House ; 
and  it  appears,  from  a  recital  in  the  deed  of  1817,  that  Waters 
was,  before  that  time,  indebted  to  Mills  in  a  certain  sum  due  on 
a  mortgage  made  by  Mr.  Goold,  to  whom  Waters  was  executor ; 
but,  whatever  may  have  been  the  nature  of  that  security,  by  the 
deed  of  4th  of  February,  1817,  that  sum,  recited  to  be  so  secured, 
and  another  sum  stated  to  have  been  that  day  ascertained  to  be 
due  to  Mills  &  Co.,  upon  an  account  stated,  are  charged  upon 
the  two  annuities,  and  the  arrears  due.  The  deed  of  the  20th 
of  July,  1819,  recites  that  there  was  then  due  to  Mills  upon  that 
security  2,018Z.,  and  to  Mills  &  Co.  4,078Z.,  and  that  it  was 
[•552]  desirable,  to  enable  Waters  to  settle  his  purchase  *money, 
that  their  lien  upon  the  annuities  should  be  released :  they 
accordingly  released  such  charge ;  and  Waters,  with  the  con- 
currence of  Chambers  and  Mayhew,  who  appear  to  have  had 
themselves  a  charge  upon  the  property,  assigns  all  his  interest 
in  the  theatre,  and  in  the  monies  arising  therefrom,  to  secure 
the  debt  so  secured  by  the  deed  of  1817,  and  subsequent 
additions  to  it,  making,  together,  due  to  Mills  2,979Z.,  and  to 
Mills  &  Co.  5,087Z. 

In  1822  Mr.  Mills  died,  and  Dr.  Sutherland  is  his 
representative.  From  that  time,  Mr.  Leake  acted  as  solicitor 
for  Waters. 

From  Mr.  Young's  affidavit  it  appears,  that  in  1811,  the  first 
bill  of  costs  was  delivered ;  that  in  1815,  Waters  gave  a  bill 
of  exchange  for  the  balance  due  at  that  time ;  that  in  1816, 
other  bills  were  delivered,  and  the  amount  Secured  by  the  deed 
of  1817  :  that  upon  the  dissolution  of  partnership  between  Mr. 
Mills  and  Messrs.  Young  and  Robinson,  the  latter  were  desirous 
of  having  Waters's  debt  paid ;  that  a  meeting  took  place,  at 
which  Mr.  Waters  and  Mr.  Mayhew  were  present :  that  Waters 
stated  his  inability  to  pay  at  that  time ;  and  that,  thereupon, 
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Mills  undertook  to  satisfy  his  partners  their  shares,  and  take  the  Watbbs 
debt  to  himself,  which  he  afterwards  did,  and  so  became  solely  Taylor. 
entitle<l  to  receive  what  is  due :  that  the  sums  were  then  filled 
in,  Mr.  Mills  asking  Waters  if  he  had  looked  through  the  bills, 
and  Waters  answering  that  they  came  to  much  less  than  he 
expected,  and  that  he  would  not  examine  them  further.  I 
mention  the  fact  that  Mr.  Mayhew  was  present,  not  because 
I  find  any  proof  of  his  acting  for  Waters,  but  because  if  there 
had  been  any  inaccuracy  in  Mr.  Young's  statement  of  what  took 
place,  Mr.  Mayhew  might  have  been  called  upon  to  explain  it. 

Founded  upon  these  securities,  and  there  being  a  large  sum  [  553  ] 
in  Court  subject  to  this  charge,  Dr.  Sutherland,  as  representative 
of  Mr.  Mills,  in  July  last,  presented  a  petition  for  payment  of 
what  was  due  to  his  estate;  but  that  petition  having  been 
adjourned  to  November,  Mr.  Winchester,  as  assignee  of  Mr. 
Waters,  presented  a  cross  petition,  praying,  in  substance,  what 
the  order  has  directed.  In  support  of  this  application  to  have 
the  bills  taxed,  prior  to  the  security  of  1817  and  1819,  this 
petition  alleged,  that  the  bills  had  not  been  investigated  by  any 
person  on  behalf  of  Waters  ;  that  747Z.  4«.  4d.,  part  of  the  sum 
secured  by  the  deed  of  1819,  was  for  Waters's  costs  in  Taylor  v. 
Waters;  that  that  suit  was  dismissed  with  costs  in  1821,  and 
that  his  taxed  costs  amounted  only  to  229^  19«.  Ad. ;  th'\t,  in 
1830,  the  costs  of  all  parties  in  WaUrs  v.  Taylor  were  or  lered 
to  be  taxed  and  paid,  and  that  Waters's  costs,  comprised  in  the 
bills  secured  by  the  deed  of  1819,  were  claimed  at  5,855Z.  9«.  lOd., 
but  were  reduced  to  3,971i.  5«.  3rf. — 1,884Z.  4«.  7rf.  having  been 
taken  off ;  and  the  petition  infers,  though  it  does  not  in  terms 
state,  that  this  taxation  was  attended  by  Messrs.  Young  &  Co. 
as  solicitors  for  the  representative  of  Mr.  Mills ;  and  Mr.  Bury's 
affidavit  is  calculated  to  lead  to  the  same  conclusion :  but  Mr. 
Elliott  positively  denies  that  the  attendance  was  on  behalf  of 
Mr.  Mills's  estate ;  and  states,  that  it  was  given  at  the  request 
of  Mr.  Leake,  for  the  protection  of  Mr.  Waters's  estate :  and  the 
charges  for  such  attendance,  mentioned  in  Mr.  Bury's  affidavit, 
leave  no  doubt  in  my  mind  that  such  was  the  fact.  These 
taxations,  therefore,  of  Taylor  v.  Waters  in  1821,  and  of  Waters 
v.  Taylor  in  1880,  were  not  between  Mr.  Mills's  estate  and  the 
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Waters  clients,  but  between  the  parties  in  the  causes,  and  cannot,  there- 
Taylob.  fore,  be  used  as  evidence  against  Mr.  Mills's  representatives ; 
besides  which,  it  does  not  appear  what  portion  of  the  costs 
[  •654  ]  claimed  and  *taxed  off  in  Taylor  v.  Waters,  related  to  the  period 
lietween  the  years  1819  and  1821 ;  and  Mr.  Young  states,  that 
of  10,000/.  of  costs,  only  4,500/.  related  to  this  suit ;  and  Mr. 
Elliott  states  that  many  of  the  items  struck  out  upon  taxation, 
were  so  struck  out,  only  because  they  did  not  belong  to  the  suit, 
the  costs  of  which  were  then  in  question,  and  I  do  not  find  that 
denied  in  any  subsequent  affidavit. 

Now,  if  the  results  of  these  taxations  do  not  establish  the  right 
to  have  the  bills  before  the  year  1819  taxed,  I  look  in  vain  for  any 
other  ground  ;  because,  though  some  other  objections  are  made 
to  the  bills,  in  the  petition,  I  do  not  find  any  of  them  supported 
by  evidence.  The  petition  alleges,  that  Mr.  Mills  appeared  for 
Mr.  Palmer,  a  defendant  in  Waters  v.  Taylor,  and  that  he  has 
charged  attendance  for  him  against  Mr.  Waters,  although  Mr. 
Palmer,  by  his  answer,  declined  acting  as  trustee.  It  is  not 
disputed  that  Waters  was  properly  charged  with  Mr.  Palmer's 
costs,  but  it  is  intended  to  be  inferred  that  the  costs  subsequent 
to  the  answer  might  have  been  spared.  I  find  nothing  in  any 
affidavit  to  prove  this  to  have  been  so ;  and  if  there  had  been 
any  such  evidence,  it  would  amount  only  to  this, — that  the  cause 
in  this  respect  might  have  been  more  economically  conducted, — 
a  position  which,  if  established,  would  not  avail  for  the  present 
purpose.  The  only  other  allegation  of  error  in  the  petition  is, 
that  the  bills  contained  various  charges  for  sequestration  fees, 
which  appeared,  upon  taxation,  not  to  have  been  paid  :  but  what 
those  charges  were,  or  in  what  bills  they  are  to  be  found,  is  not 
stated ;  and  I  find  no  evidence  to  support  the  charge.  It  may, 
indeed,  w^ell  be  supposed,  that  after  so  many  years,  and  with  the 
admitted  fact  of  the  loss  and  destruction  of  papers,  and  the 
unrestricted  access  to  all  other  papers  afforded  to  the  solicitors 
[  •555  ]  of  Mr.  Waters,  and  the  delivery  *to  them  of  all  they  required, 
the  evidence  of  many  payments  cannot  now  be  produced  by  the 
representative  of  Mr.  Mills ;  which  affords  the  strongest  possible 
reason  against  a  taxation  at  this  time. 

The  result  of  all  this  evidence  comes  to  this:  that  the  business 
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to  which  the  bills  apply  commenced  twenty-eight  years  ago,  and       Watebb 

was  concladed  eighteen  years  ago ;  that  some  of  the  bills  were       Taylor. 

delivered  so  early  as  1811,  twenty-six  years  ago  ;   that,  in  1817, 

the  amount  then  claimed  to  be  due  was  secured  upon  certain 

property :    that  in  1819,  for  the  convenience  of  the  client,  the 

solicitor  gave  up  this  security,  and,  with  the  concurrence  of 

prior  incumbrancers,  took  a  new  charge  upon  other  property ; 

that,  upon  that  occasion,  the  sum  being  ascertained,  the  solicitor, 

Mr.  Mills,  with  the  knowledge  of  the  client,  Mr.  Waters,  and  for 

bis  accommodation,  bought  and  paid  for  his  partners'  shares 

of  the  debt ;  that  from  1822,  now  fifteen  years  ago,  Mr.  Waters's 

affairs  have  been  under  the  care  of  another  solicitor  ;   but  that 

no  attempt  was  ever  made  to  open  the  account  so  closed  in 

1B19,  until  last  November,  and  that  the  attempt  then  made  was 

not  supported  by  that  which  alone  could  give  it  any  title  to 

success,  namely,  allegations  and  proof  of  such  dealing  between 

the  solicitor  and  client,  or  of  such  errors  and  improper  charges 

in  the  bills,  as  could  amount  to  evidence  of  fraud.     It  is  made 

to  rest  entirely  upon  the  alleged  reduction  of  the  bills,  upon 

a  taxation  to  which  neither  the  solicitor  nor  his  representative 

was  a  party,  and  under  the  circumstances  upon  which  I  have 

before  observed.     The  client  has  not  only  permitted  eighteen 

years  to  elapse  since  the  date  of  the  security,  without  objection, 

hni  has  had  the  use  and  possession  of  all  the  papers  he  required  ; 

and  he  has  had  the  benefit  of  the  long  forbearance  of  his  creditors, 

*to  obtain  which,  Mr.  Mills,  with  his   privity,  purchased  the       [  *5M  ] 

-shares  of  his  partners  in  this  debt. 

It  would  require  a  very  strong  case  indeed,  to  induce  me  to 
open  the  account,  if  there  had  been  nothing  else  in  answer  to 
this  attempt ;  but  not  only  are  there  these  strong  grounds  of 
resistance  to  the  application  for  a  taxation,  but  there  is  an  absence 
of  all  that  is  required  to  support  it. 

The  case  indeed  differs  from  that  of  Horlock  v.  Smith  (i),  in 
this, — that  the  security  was  taken  whilst  the  suits  were  depending : 
and  whilst  the  relation  of  solicitor  and  client  continued,  but  so  it 
vas  in  Coifke  v.  Setree  (2);  and  in  Plenderleath  v.  Fraser  (3),  and 

(1)  1\  125,  supra.  (8)  3  V.  &  13.  174. 

(2)  1  V.  &  B.  126. 
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WATEB8  Gretton  v.  Leylnirne  (i),  the  relation  of  attorney  and  client  con- 
Taylor,  tinued  at  the  time  of  the  settlement.  No  doubt,  the  settlement  or 
payment  of  a  solicitor's  bills,  pending  a  suit,  and  whilst  the  relation 
continues,  affords  grounds  upon  which  the  account  will  be  much 
more  easil}'  opened,  and  the  bills  referred  for  taxation,  than  in 
other  cases ;  but,  if  these  circumstances  alone  were  in  all  cases 
to  be  held  sufficient  ground  for  a  taxation,  no  solicitor  who 
continues  to  act  for  a  client  would  be  secure  of  any  settlement 
during  the  life  of  his  client ;  and  the  continuance  of  one  of  those 
suits  which  not  unfrequently  occur  in  this  Court  would  prevent 
the  possibility  of  any  settlement  between  the  solicitor  and  the 
client.  It  is,  however,  unnecessary  to  consider  this  point  further, 
because,  in  this  case,  I  find  acquiescence,  for  from  twenty-six 
to  eighteen  years,  and  the  enjoyment  of  the  forbearance  during 
that  time,  and  the  consequent  destruction  of  vouchers  and 
delivering  up  of  papers,  and  the  important  fact  of  the  purchase 
[  •ss?  ]  by  *the  solicitor,  with  the  privity  of  the  client,  and  for  his  benefit, 
of  part  of  the  debt  so  secured,  and  the  absence  of  any  proof 
of  improper  dealing  on  the  part  of  the  solicitor,  or  of  any  such 
errors  in  the  bills  settled  as  the  decided  cases  require  for  the 
purpose  of  opening  an  account  settled  and  sending  a  solicitor's 
bill,  so  long  settled  and  secured,  to  a  taxation. 

Having,  in  this  case  and  in  that  of  Horlock  v.  Smith,  had  the 
misfortune  to  differ  from  the  Master  of  the  Rolls  and  the 
Vice-Chancellor,  I  have  endeavoured,  by  a  careful  examination 
of  the  cases,  to  ascertain  the  limits  of  the  rule  as  laid  down  in 
them.  To  that  rule,  as  I  find  it  laid  down,  I  am  anxious  to 
adhere,  being  persuaded  that,  whilst  it  affords  ample  protection 
to  the  client  against  any  improper  dealing  and  extrava^'ant 
charges  on  the  part  of  the  solicitor,  it  does  not  deny  to  the 
solicitor  that  justice  to  which  all  men  are  entitled,  or  the  means 
of  settling  their  accounts,  and  of  winding  up  their  affairs,  which, 
if  the  rule  were  to  be  further  relaxed,  it  would  be  in  most  cases 
impossible  for  them  to  accomplish. 

I  am  bound  to  act  upon  the  opinion  I  have  formed,  that  the 
settlement  and  security  of  1819  has  not  been  successfully  im- 
peached.    The  subsequent  bills  must  be  taxed,  and  the  account 

(1)  T.  iS:  R.  407. 
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founded  upon  the  security  of  1819  must  be  taken.  All  this 
would  have  been  ordered  upon  the  petition  of  Dr.  Sutherland. 
The  petition  of  Mr.  Winchester  was  unnecessary,  except  for  the 
purpose  of  obtaining  a  taxation  of  the  bills  prior  to  1819 :  and, 
as  it  has  failed  in  that  object,  it  ought,  I  think,  to  be  dismissed 
with  costs. 

It  was  objected,  upon  the  authority  of  some  of  the  cases  cited, 
that  Mr.  Winchester,  not  being  the  client,  *could  not  have  the 
bUls  taxed ;  but  this  is  not  a  case  for  taxation  simply  under  the 
statute ;  but  Dr.  Sutherland  seeks  to  enforce  payment  out  of  a 
fund  in  Court;  and,  when  necessary  and  proper,  in  order  to 
ascertain  the  amount  of  the  charge,  the  Court  will  direct  a 
taxation  as  between  the  party  claiming  the  charge  and  the  party 
representing  the  fund,  who  in  this  case  is  Mr.  Winchester. 


Waters 

r. 
Taylor. 


[  •558  ] 


BEHRENS  V.  SIEVEKING. 

(2  My.  &  O.  602—603;  S.  C.  iiom.  Sievekmy  v.  Behrtus,  1  Jur.  329.) 

A  plea  of  proceedings  in  another  Court  of  competent  juriHdiction  must 
show  not  only  that  the  same  issue  was  joined  as  iu  the  suit  in  this  Court, 
but  that  the  subject-matter  was  the  same,  and  that  the  proceedings  in 
the  other  Court  were  taken  for  the  same  purpose. 

The  Lord  Chancellor  [giving  leave  to  amend  a  plea  of  pro- 
ceedings in  another  Court  of  competent  jurisdiction]  said,  that 
in  order  to  support  the  plea,  it  was  necessary  to  show  that  the 
proceedings  in  which  the  plaintiffs  were  alleged  to  have  failed, 
were  taken  for  the  same  purpose  as  the  present  suit ;  for,  the 
issue  might  have  been  the  same,  while  the  object  was  different ; 
and  the  circumstance  that  the  matter  had  been  tried,  as  a  matter 
of  evidence,  could  not  be  conclusive.    The  defendant  had  to  show 
that  the  subject-matter  was  the  same;  that  the  right  came  in 
question  before  a  Court  of  competent  jurisdiction ;  and  that  the 
result  was  conclusive,  so  as  to  bind  the  judgment  of  every  other 
Court-      [His  Lordship  then  pointed  out  that  the  particular  plea 
before  him  did  not  satisfy  these  conditions.] 


1837. 
Mayi, 

Lord 

COTTBNHAM, 
L.C. 

[602  ] 
[603] 
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18S6. 
AprU  26. 

JiolU  Omrt. 

On  Api)eal. 

1886. 
yov.  21,  23. 

Lortl 

OOTTBNHAM, 

L.C. 

[606  J 


[  1  Keen, 
817  ] 


COOKSON  V.  HANCOCK. 

(1  Keen,  817—825;  S.  C.  5  L.  J.  (N.  S.)  Ch.  245;  affirmed,  2  My.  &  Cr. 
606—610;  6  L.  J.  (N.  S.)  Ch.  56.) 

A  testator  by  his  will  gave  3,000/.  to  his  brother  B.  for  life,  with 
remainder,  as  to  1,000/.,  to  his  wife  for  life ;  remainder,  as  to  the  whole, 
to  his  diildren;  he  then  gaye  6,000/.  to  his  sister  S.  for  life,  with 
lomainder  to  her  husband  for  Hfe,  remainder  to  her  children ;  and,  after 
bequeathing  10/.  a  year  to  each  of  his  two  maid  servants  for  their  lives, 
he  gave  all  his  real  estate,  and  the  residue  of  his  personal  estate  to  his 
sister  H.  absolutely.  By  a  testamentary  paper  described  as  a  codicil 
to  his  will,  he  left  his  brother  B.  an  equal  share  of  his  effects  with  his 
sisters,  to  have  the  interest  for  his  life,  with  remainder  to  his  children, 
subject  to  a  life  interest  in  1,000/.  to  his  wife,  if  living  at  his  death ;  and 
his  sister  S.  was  to  have  an  equal  share  with  his  sister  II.  By  a  subse- 
quent testamentary  paper,  also  described  as  a  codicil,  he  left  his  two  maid 
servants  10/.  a  year  each  for  their  lives,  and  nominated  a  person  to  act 
as  trustees  with  the  executors  named  in  the  will : 

Held,  upon  the  effect  of  all  the  testamentary  pa])ers  taken  together, 
that  the  will,  though  modified,  was  not  wholly  revoked  by  the  first 
codicil ;  and  that,  in  lieu  of  the  6,000/.  legacy  given  them  by  the  will, 
S.  and  her  children  were  entitled  to  one  third  share  of  the  personal 
estate,  in  the  same  manner  and  subject  to  the  same  limitations  as  had 
been  expressed  by  the  will  with  respect  to  that  legacy. 

The  will  and  other  testamentary  papers,  upon  the  construction 
of  which  the  question  in  this  cause  turned,  are  stated  in  Mr. 
Keen's  report  of  the  case  on  the  hearing  at  the  Bolls  [as  follows 
(1  Keen,  817)]. 

Thomas  Baker,  by  his  will,  dated  the  26th  of  January,  1826, 
gave  and  bequeathed  to  his  brother,  the  defendant,  George  Baker, 
the  interest  of  8,000Z.  for  his  life,  and  after  the  decease  of  George 
Baker,  he  directed  that  the  principal  sum  of  8,0002.  should  be  on 
trust  for  the  said  George  Baker's  children,  share  and  share  alike, 
provided  George  Baker's  wife  should  not  be  then  living ;  but  in 
case  she  should  be  then  living,  he  directed  that  2,0002.,  part  of 
said  sum  of  8,0002.  should  only  be  in  trust  for  the  said  children  at 
the  death  of  his,  the  testator's,  brother ;  and  that  the  interest  of 
the  remaining  1,0002.  should  be  paid  to  the  wife  of  his  said 
brother  for  her  life ;  and  that  at  her  decease,  the  said  sum  of 
1,0002.  should  be  in  trust  for  the  said  children,  share  and  share 
ahke.  And  the  testator  gave  and  bequeathed  the  interest  of 
6,0002.  to  his  sister  Catharine  Smith  for  her  life ;  and  in  case 
her  husband  Thomas  Smith  should  survive  her,  he  gave  and 
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bequeathed  the  interest  of  the  said  sum  of  6,0002.  to  him  for  his      cookson 
life,  and  from  and  after  the  decease  of  the  survivor  of  them,  his     Hancock. 
said  sister  and  her  husband,  he  directed  that  the  said  principal 
sum  of  6,000/.  should  be  in  trust  for  their  children,  share  and 
share  alike;    and  he  gave  and  bequeathed  to  his  two  maid 
servants,  the  sum  of  lOZ.  a  year  a  piece  for  their  *respective       [  *8i8  ] 
natiural  lives,   and  as  to  all  his  real  estates  whatsoever  and 
wheresoever,  and  all  the  rest,  residue,  and  remainder  of  his 
personal  estate  and  effects  whatsoever,  not  therein  before  dis- 
posed of,  he  gave,  devised,  and  bequeathed  the  same,  and  every 
part  thereof  to  his  sister  the  defendant  Jane  Hancock,  her  heirs, 
executors,  administrators,  and  assigns,  according  to  the  several 
natures  and  tenures  thereof ;  and  he  appointed  John  Philipson 
and  Thomas  Smith  executors  of  his  will. 

The  testator  afterwards  made  two  codicils  to  his  will,  which 
were  unattested.  The  first  of  these  codicils  was  dated  the  8rd 
of  January,  1827,  and  was  in  the  following  words :  "  Codicil  to 
my  wfll.  I  hereby  leave  my  brother  George  Baker  an  equal 
share  of  nay  effects  with  my  sisters,  to  have  the  interest  during 
his  life,  and  after  his  decease  the  principal  to  be  divided  amongst 
his  children,  share  and  share  alike,  provided  his  wife  should  not 
be  then  living ;  but  in  case  she  shall  be  then  living,  in  such  case 
she  shall  have  the  interest  of  1,000Z.  during  her  life,  and  at  her 
decease  the  said  sum  of  1,000Z.  shall  be  in  trust  for  the  said 
-children,  share  and  share  alike:  my  sister  Catharine  Smith  to 
have  an  equal  share  with  my  sister  Jane  Hancock." 

The  second  codicil,  dated  the  29th  of  November,  1828,  was  as 
follows :  "  Codicil  to  my  will.  I  leave  to  my  two  maid  servants 
each  101.  a  year  during  their  natural  lives ;  and  I  appoint  Mr. 
John  Hunter  to  act  with  Mr.  Thomas  Smith  and  Mr.  John 
Philipson  as  trustees." 

The  testator  died  in  the  month  of  April,  1829,  leaving  his 
brother  George  Baker  and  Elizabeth  his  wife,  and  their  six 
children,  his  sister  Catharine  Smith,  and  Thomas  Smith  her 
husband,  and  his  sister  Jane  Hancock  surviving  him ;  and  his 
will  and  codicils  were  proved  by  *  John  Smith  alone,  who  died  on  1  •sia  ; 
the  15th  of  May  in  the  same  year ;  and  the  other  executors,  named 
in  the  will,  having  renounced  probate  thereof,  administration 
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CooKsox      with  the  will  and  codicils  annexed,  was  granted  to  •the  defendant 
Hancock.     Jane  Hancock. 

Catharine  Smith  survived  her  husband,  Thomas  Smith,  and 
died  on  the  10th  of  August,  1833,  leaving  two  children,  the 
defendant  Edward  Smith,  and  Elizabeth  Smith,  who  inter- 
married with  the  plaintiff  Charles  Cookson.  Elizabeth  Cookson 
died  in  the  month  of  April,  1833,  and  the  plaintiff  thereupon 
took  out  administration  to  her  personal  estate. 

The  bill  was  filed  by  the  plaintiff  against  Jane  Hancock,. 
George  Baker,  and  his  wife  and  their  children  ;  and  the  plaintiff,, 
as  administrator  of  his  deceased  wife,  claimed  to  be  entitled  to* 
one  moiety  of  the  legacy  of  6,000Z.  and  one  sixth  part  of  the. 
residuary  personal  estate  of  the  testator. 
[  2  My.  k  Cr.       Bv  the  decree  of  the  Master  of  the  Rolls  it  was  (among  other 

606  1 

things)  declared  that,  according  to  the  true  construction  of  the 
codicils  to  the  will,  the  residue  of  the  testator's  personal  estate^ 
subject  to  annuities  of  101.  to  each  of  his  two  maid  servants,  but. 
not  subject  to  the  3,000?.  and  6,000Z.  given  by  his  will,  was. 
divisible  into  three  equ»l  shares,  and  that  one  of  such  shares, 
belonged  to  the  defendants  George  Baker  and  his  wife,  and  their 
children,  in  the  same  manner  as  was  by  the  will  directed  with 
respect  to  the  3,000Z.,  and  that  one  other  of  such  shares  belonged 
to  the  children  of  Thomas  Smith  and  Catherine  his  wife  (both, 
deceased),  in  the  same  manner  as  was  by  the  will  directed  as  to* 
the  6,OO0L,  and  that  the  remaining  third  share  belonged  to  Jane 
Hancock.  The  defendant  Edward  Smith,  as  executor  of  his. 
mother  Catherine  Smith,  and  in  that  character  claiming  the 
whole  of  her  third,  appealed  against  this  part  of  the  decree. 

[607]  Mr.  Temple,  Mr.  IViffram,  and  Mr.  Baf/shane,  in  support, 

of  the  appeal,  contended  that  the  operation  of  the  first  codicil- 
was  wholly  to  revoke  the  legacy  of  6,000?.  bequeathed  to. 
Catherine  Smith  and  her  children,  and  to  give  to  her,  in  lieu  of 
a  life  interest  in  that  sum,  an  absolute  interest  in  one  third 
share  of  the  testator's  personal  estate. 

Sir  C.  WethereHy  Mr.  Stvanston,  and  Mr.  Parcls,  for  the 
plaintiff,  submitted  that  the  first  codicil  was  to  be  confined  in 
its  effect  to  the  testator's  residuary  personal  estate  only,  and 
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that  it  did  nat  revoke  or  at  all  affect  the  legacy  of  6,000/.     If      cookson 

V, 

that  constriiction,  however,  should  be  rejected  as  inadmissible,  haxcock. 
they  then  contended,  in  support  of  the  decree,  that  the  share  of 
the  residue  given  by  the  first  codicil  must  be  considered  as 
Bubstitnted  for  the  legacy  given  by  the  will,  and  subject,  by 
implication,  to  the  same  limitation  in  favour  of  the  children  of 
Catherine  Smith,  after  their  mother's  death,  as  that  legacy 
had  been. 

Thb  Lord  Chancellor,  [after  stating  the  substance  of  the  will       Nor.  23. 
and  codicils  (i) :] 
It  was  observed  at  the  Bar  that  there  are  only  three  construc- 
tions which  can  possibly  be  put  upon  the  first  codicil.     The  first 
is,  that  the  pecuniary  legacies  given  by  the  will  are  not  revoked 
by  that  codicil,  but  that   the  codicil   operates  only  upon  the 
rehidue  by  the  will  bequeathed  to  Jane  Hancock ;  and  that  the 
object  of  the  codicil,  therefore,  was  to  leave  the  sums  of  8,0002. 
and  6,000i.  exactly  as  they  stood  upon  the  will ;  and  to  declare 
the  brother  and  the  other  sister  should  participate  equally  with 
her  in  the  residue.     The  second  is  the  construction  contended 
for  by  the  appellant;  namely,  that  the  codicil  has  the  effect  of 
revoking  the  whole  of  the  *provisions  of  the  will,  not  by  any       [  •608  ] 
express  declaration,   but  by  operating  upon   the  whole  of  the 
property  of  which  the  will  purported  to  dispose,  and  so  super- 
seding its  provisions.     The  third  is  the  construction  which  the 
Master  of  the  Bolls  has  adopted,  that  the  codicil  was  only 
intended  to  affect  the  proportions  of  the  estate  to  be  taken  by 
those  legatees  respectively,  and  to  make  that  equal  which  was, 
b}'  the  will,  unequal. 

The  first  of  these  constructions  was  not  insisted  upon  by  the 
appellant.  The  Master  of  the  Bolls  decided  against  it ;  and 
it  is  quite  clear  that  it  cannot  for  a  moment  be  maintained. 
The  expression  "  effects,"  used  in  the  codicil,  is  quite  conclusive 
af^ainst  holding  that  the  testator  was  there  intending  to  deal  only 
with  that  which  he  had  described  in  the  will  as  the  residue  of 
his  personal  estate.     Such  a  construction,  besides,  would  wholly 

(1)  The  will  was  duly  attested  to  appear  whether  the  testator  left  any 
pa»*  freehold  estate,  but  it  did  not      real  projierty. 
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CooKsoN  defeat  the  object  of  the  codicil,  which  is  manifestly  equality — 
Hancock,  equality,  not  in  reference  to  any  particular  portion  of  the  assets, 
but  in  reference  to  the  effects  generally,  that  is,  the  entire 
personal  estate.  The  consequence  of  preserving  the  bequests 
contained  in  the  will  would  be  to  produce  gross  inequality 
among  the  legatees ;  George  would  not  be  placed  on  an  equality 
with  his  sisters,  or  Catherine  with  Jane ;  but  they  would  each 
take  the  property  in  very  diflferent  proportions,  and  Jane  would 
be  entitled  to  much  the  smallest  share.  As  this  construction, 
however,  has  not  been  insisted  upon,  it  is  needless  to  consider 
it  further. 

Upon  the  second  construction  proposed,  the  Master  of  the 
Bolls  said  he  had  no  right  to  look  at  the  amount  of  the  estate 
otherwise  than  as  it  appeared  in  the  testamentary  papers.  If, 
however,  it  appears  from  those  papers,  that  the  testator  knew 
or  believed  the  estate  to  be  of  a  certain  amount,  that  knowledge, 
so  expressed,  may  very  properly  be  called  in  aid  of  the  con- 
L  •eos  j  struction.  *Now,  it  is  clear  from  the  codicil,  that  the  testator 
considered  the  residue  to  be  greater  than  the  6,000Z.  bequeathed 
to  his  sister  Catherine ;  for  he  says  that  Catherine  shall  have 
an  equal  share  with  Jane ;  an  expression  which  he  would  hardly 
have  employed,  unless  he  had  conceived  that  the  residue 
previously  given  to  Jane  exceeded  the  amount  of  the  legacy  ta 
Catherine.  So,  again,  there  is  no  direct  gift  in  terms  to  Jane  at 
all;  the  testator  assumes  Jane  to  be  already  in  possession  of 
something  ;  and  the  object  of  the  codicil  is  to  take  a  portion  of 
that  from  her,  for  the  purpose  of  raising  Jane's  sister  to  an 
equality  with  Jane. 

If  the  codicil  has  the  effect  contended  for  by  the  appellant, 
it  entirely  revokes  the  will.  But  it  revokes  the  will,  not  by  any 
declared  intention  as  to  the  legacies  of  6,000!.  and  8,000/., 
but  by  dealing  with  the  property  which  is  the  subject-matter  of 
the  dispositions  ;  and,  if  the  appellant's  construction  be  correct, 
it  must  have  operated  as  much  on  the  annuities  given  to  the  two 
maid  servants  as  on  those  money  legacies.  According  to  that 
view,  the  testator,  when  he  executed  the  first  codicil,  intended  to 
make  an  entirely  new  disposition,  which  should  embrace  the 
whole  of  his  property.     If  that  were  the  case,  he  has  certainly 
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taken  a  very  singalar  way  of  accomplishing  his  object.  Why  ('ookson 
should  he  not  rather  have  at  once  proceeded  to  make  a  new  Hancock. 
will?  Instead  of  that,  however,  he  describes  each  of  these 
testamentary  papers  as  a  codicil  to  his  will ;  assuming,  therefore, 
that  the  will  was  a  subsisting  instrument ;  and  in  neither  of 
them  is  there  any  gift  of  his  estate,  in  terms.  And  yet, 
according  to  the  appellant's  argument,  the  will  was  virtually 
reroked  for  every  purpose  except  the  appointment  of  executors. 

It  was  argued  that  the  repetition,  in  the  second  codicil,  of 
the  bequest  for  the  benefit  of  the  two  maid  servants,  *  showed  an  [*^^o  i 
impression  in  the  testator's  mind,  that  he  had,  by  the  previous 
codicil,  revoked  all  the  legacies  given  by  the  will,  and,  among 
others,  the  annuities  given  to  the  maid  servants.  That  circum- 
stance may  indeed  prove,  that  in  November,  1828,  he  was 
afinid  he  might  have  done  so ;  but  it  rather  tends  to  show  that 
in  January,  1827,  he  had  not  intended  so  to  do :  and  the 
neference  to  the  two  executors  named  in  his  will  and  the 
addition  of  a  third  prove  that  he  then  considered  the  will  to  be 
a  subsisting  instrument.  If  he  had  intended  to  revoke  the 
whole  of  his  will,  he  would  have  given  his  estate  in  equal 
shares,  and  not  have  brought  Catherine  up  to  Jane,  and  George 
np  to  them  both.  But,  if  his  object  was  not  to  alter  the  disposi- 
tion by  his  will,  otherwise  than  by  making  the  division  equal,  the 
expressions  used  in  his  first  codicil  are  all  explained.  They  are 
imperfect  expressions  for  either  purpose ;  but  they  are  consistent 
with  the  third  construction,  and  inconsistent  with  the  second. 

It  was  further  said  that  the  settlement  of  George's  share 
^hows  that  Catherine  was  to  take  her  share  absolutely.  Had  the 
settlement  of  the  6,000Z.  and  of  the  8,0002.  been  the  same,  the 
observation  would  have  had  weight;  but,  as  the  case  is,  the 
^t  favours  the  third  construction,  because  it  proves  that  the 
testator  had  in  his  mind,  and  intended  to  a  certain  extent  to 
maintain  the  provisions  of  the  will,  even  as  to  quantity  and 
proportion;  namely,  by  giving  to  George's  widow  the  interest 
of  1,0001.  only.  Had  he  devoted  to  George's  family  one  third  of 
the  residue  simply,  his  widow  might  have  claimed  one  third  of  the 
income  of  the  substituted  provision,  as  she  had  one  third  of  the 
income  of  the  8,0002.    As  to  her,  therefore,  the  testator  says  she 


U2 


1836.     CH.     2  MY.  &  CR.  610—611. 


R.R. 


COOKSON 

Hancock. 


[  «n  ] 


nsf, 

Jan.U,  17. 
Auff.  15. 

Lord 


shall  not  participate  in  the  increase ;  a  circumstance  leading  to  the 
construction  that  increase  of  the  shares  of  George  and  Catherine, 
and  not  a  new  disposition,  was  the  object  of  the  codicil. 

Upon  these  grounds  I  am  of  opinion  that  the  third  construc- 
tion, which  has  been  adopted  by  the  Master  op  the  Rolls,  is 
the  true  construction  of  these  testamentary  papers.  The  decree 
must  therefore  be  affirmed,  but  as  the  question  is  one  of  diffi- 
culty, and  created  by  the  testator  himself,  it  shows  that  the  appeal 
is  not  censurable,  and  that  the  costs  of  it  should  be  added  to 
the  costs  of  the  cause. 


SAWYER  V.  BIRCHMORE. 

(2\ry.  &Cr.  611— 612.) 

[A  NOTE  of  this  appeal,  varying  the  decision  of  the  Master  of 
coTTBNHAM,  THE  RoLLS  as  reported  in  1  Keen,  391,  will  be  found  at  the  end 
of  the  report  in  the  Rolls  Court.     See  44  R.  R.  98,  at  p.  100.— 
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-544  ;  reversed  on  appeal,  2  My.  &  Cr.  613 
(N.  S.)  Ch.  51 ;  1  Jur.  812.) 


ASPINALL. 

(534 ;  S.  C.  7  L.  J. 


The  funds  belonging  to  the  mnnicipal  corporations  of  boi-oughs  named 
in  schedules  A.  and  B.  of  the  5  &  6  Will.  IV.  c.  76  (the  Municipal  Cor- 
}X)ration  Act)(l)  became,  u}X)n  the  passing  of  that  Act,  subject  to  oei-tain 
public  trusts,  to  be  exercised  by  the  new  council,  only  in  the  manner 
and  for  the  pur]K>se8  prescribed  by  the  Act. 

An  appropriation  of  such  funds,  made  by  the  old  corporation,  after  the 
passing  of  the  Act,  but  before  the  election  of  the  new  council,  and  haying 
for  its  object  to  endow  the  churches  and  chapels  of  the  established  church 
within  the  borough  with  fixed  stipends,  for  their  several  ministers,  is  not 
an  appropriation  warranted  by  the  Act,  and  is  therefore  a  breach  of  trust. 

The  ordinaiy  jurisdiction  of  the  Court  over  such  a  transaction,  by 
means  of  an  information  seeking  to  have  the  funds  recalled,  and  the 
appropriation  rescinded,  as  being  a  breach  of  trust,  is  not  ousted  by 
the  special  romedies  provided  in  certain  cases  by  the  97th  section  of  the 
Municipal  Corporation  Act. 

Where  property  is  devoted  to  trusts  which  are  to  arise  at  a  future 
time,  and  be  exercised  by  trustees  who  are  not  yet  in  ewe,  any  inter- 
mediate act  done  by  the  holders  of  such  property,  inconsistent  with  the 

(1)  Repealed  by  the  Municipal  Corporations  Act,   1882  (45  &  46  Vict. 
c.  50),  s.  5. 
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eecmity  of  the  property,  or  the  performance  of  the  trusts  when  they  A.-G. 

shall  arise,  will  be  set  aside ;  and  if  the  trusts  are  of  a  public  nature,  f- 

the  Court  will  entertain  this  jurisdiction  upon  an  information  by  the      -Aspinall. 
AUomty-Generdl ^  notwithstanding  that  the  trustees,  after  they  have 
oome  into  eMe,  themselves  decline  to  interfere. 

The  substance  of  the  supplemental  information  in  this  suit 
[is  sufficiently  stated  in  the  Lord  Chancellor's  judgment]. 

The  Master  of  the  Bolls  having  made  an  order  allowing 

a  demurrer,  the  Attorney-General  appealed  from  his  Lord- 
ship's order. 

«  ♦                  «                  «                  * 

The  AtUymcy-Generaly  the  Solicitor-General,  Mr.  Kindersley, 
and  Mr.  BooHi,  in  support  of  the  appeal.  • 

Mr.  PemheHon,  Mr.  Wujram,  and  Mr.  Turner,  in  support  of        [  ^^*  ] 
the  demurrer. 

•  *  The  most  important  of  the  topics  urged  in  behalf  of  the 
respondents,  are  stated  and  considered  in  the  judgment.    ♦    *    ♦ 

The  Lord  Chancellor  :  ^^^^• 

Xor.U. 

The  demurrer  in  this  case  is  to  a  supplemental  information,         

filed  against  parties  who  were  not  parties  to  the  original  informa- 
tion, but  who  derive  title  through  tlie  defendants  to  the  ori<:;inal 
information,  by  deeds  executed  subsequently  to  the  institution 
of  the  suit. 

The    original    information,    filed    after    the  passing  of  the 
Municipal  Corporation  Act,  sought  to  restrain  the  corporation 
of  Liverpool,  as  it  existed  before  that  Act  came  into  operation, 
from  appropriating    certain    property   *of   the  corporation    to       [  *6i5  ] 
purposes  alleged  to  be  foreign  to  the  objects  of  the  Act. 

The  demurring  defendants  claim  under  deeds  executed  by  the 
corporation  after  the  institution  of  the  suit,  and  immediately 
l)efore  the  provisions  of  that  Act  came  into  operation.  These 
defendants,  therefore,  though  not  parties  to  the  original  informa- 
tion, claim  under  those  who  were  such  parties,  and  derive  from 
them  a  title  created  pendente  lite.  I  observe  this  state  of  the 
record,  because  I  find  observations  made  upon  the  omission,  in 
the  supplemental  information,  of  certain  allegations*  contained 
in  the  original  information.     I  do  not,  however,   pursue  the 
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A.-o.        question  farther,  but  proceed  to  consider  what  is  alleged   in 
AspiKALL.     ^^^  supplemental  information. 

The  supplemental  information  states,  in  the  usual  way,  the 
filing  of  the  original  information,  and  proceeds  to  recite  some,  if 
not  all,  of  its  allegations ;  and,  as  to  the  greater  part  of  them,  it 
recites  them  with  this  addition,  ''as  the  fact  was  and  is,*' — 
words  which  are  usually  introduced  for  the  purpose  of  putting  in 
issue  facts  alleged  in  the  recited  proceeding,  and  the  introduction 
of  which  makes  the  recital  itself  as  much  an  allegation  of  the 
facts  stated  in  it,  as  if  those  facts  had  been  substantively  alleged. 
I  proceed,  therefore,  to  consider  the  allegations  of  the  supple- 
mental information,  considering  every  fact  so  alleged  as  forming 
part  of  it,  and,  therefore,  admitted  by  the  demurrer  to  be  true. 

The  information  commences  by  stating  the  possession,  by  the 
corporation,  of  a, large  real  and  personal  estate,  and  that  the 
corporation  was  indebted   in  divers  sums  of  money,  to  divers 
persons,  to  a  very  considerable  amount  in  the  whole. 
[  610  ]  It  then  states  that  the  corporation  were  patrons  of  certain 

churches  in  Liverpool,  the  ministers  of  which  had  theretofore 
received  stipends  or  allowances,  amounting  in  the  whole  to 
5,095/.  per  annum  ;  that  is  to  say, 

1,080/.  under  endowments  by  certain  Acts  of  Parliament, 
510/.  out  of  pew  rents, 

100/.  payable  out  of  the  funds  of  the  corporation, 
450/.  by  rates  leviable  under  Acts  of  Parliament, 

1,040/.  gratuitously  paid  out  of  parish  rates,  and 

2,515/.  which  had  been  gratuitously  paid  out  of  the  funds  of 
the  corporation. 

Of  this  last-mentioned  sum  of  2,515/.,  the  sum  of  1,865/.  had 
been  so  paid  for  more  than  seven  years  before  the  5th  of  June, 
1835,  and  was  therefore  protected  by  the  68th  section  of  the  Act ; 
and  the  remaining  650/.  had  been  paid  for  less  than  seven  years. 
The  information  then  states  that  the  corporation  were  about  to 
raise  a  sum  of  105,000/.  upon  the  security  of  their  corporation 
property,  and  to  vest  the  same  in  trustees,  upon  trust  to  pay 
8,665/.  of  the  interest  to  the  incumbents  of  the  churches  in  the 
town  ;  and  that,  for  this  purpose,  they  proposed  to  charge  certain 
property  not  before  liable  to  such  payments. 
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The  sapplemental  information  then  recites  certain  charges  A..G. 
contained  in  the  original  information,  but  without  the  allegation  aspinall. 
"  as  the  fact  was  and  is ;  '*  and,  among  others,  that  the  debt 
due  by  the  corporation  amounted  to  the  sum  of  792,000{.,  and 
that  there  was  reason  to  expect  that  the  income  of  the  corporation 
would  not  be  sufficient  to  defray  the  charges  imposed  upon  it 
by  the  Act,  and  that  a  rate  would  therefore  be  necessary. 

It  is  unnecessary  to  decide,  whether  these  charges  ought  to  be  [  ^>17  ] 
considered  as  part  of  the  supplemental  information,  because 
there  is  a  statement  clearly  forming  part  of  it,  which  is,  I  think, 
equivalent,  for  the  purpose  of  the  demurrer  ;  namely,  the  allega- 
tion that  the  corporation  was  indebted  before  the  execution  of 
the  deeds  in  question,  to  a  considerable  amount. 

The  supplemental  information  then  states,  as  supplemental 
matter,  that  the  corporation  had  borrowed  68,4402.  upon  mort- 
gage of  part  of  their  property,  under  a  deed  of  the  21st  of 
December,  1885,  and  had  paid  that  sum,  together  with  41,560Z., 
making  in  all  105,0002.,  to  certain  of  the  new  defendants,  as 
trustees,  apon  trust,  out  of  the  interest,  to  pay  to  sixteen  clergy- 
men certain  stipends,  amounting  together  to  4,0002.,  per  annum, 
which  provision,  it  was  stipulated,  should  be  accepted  by  the 
ministers  in  lieu  of  the  rates  payable  under  the  Acts  of  Parlia- 
ment, and  of  the  allowances  made  to  them  for  the  preceding 
seven  years ;  and  the  surplus  income,  and  any  portion  forfeited 
by  the  ministers  not  complying  with  the  condition,  were  to  be 
paid  to  the  treasurer  of  the  borough  fund.  It  then  states,  that 
the  trustees  had  notice  of  the  facts  stated,  and  had  undertaken 
to  restore  the  fund,  if  the  appropriation  could  not  be  supported : 
that  the  members  of  the  corporation,  under  the  Municipal 
Corporation  Act,  and  the  treasurer,  came  into  office  on  the  26th 
of  December,  1885 ;  and  that  the  council  had  applied  for  the 
repayment  of  the  money,  but  refused  to  take  any  further  step 
to  procure  such  repayment,  without  the  direction  and  sanction 
of  the  Court. 

The  ministers  are  made  defendants,  and  the  information  prays 
that  the  appropriation  may  be  declared  to  be  unlawful  and  invalid, 
and  the  105,0002.  restored,  and  the  income  paid  to  the  Treasurer. 

To  this  information  the  trustees  and  the  ministers  demurred,        [  cis  ] 
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A.-0.        generally,  and  the  demarrer  was  allowed   by  the  Master  of 

A8PINALL.       THE  BoLLS. 

If  the  property  in  question  be  subjecff  to  any  public  trust,  and 
if  the  appropriation  complained  of  be  not  consistent  with  such 
trust,  but  for  purposes  foreign  to  it,  and  if  there  be  not,  in  the 
Municipal  Corporation  Act,  any  provision  taking  from  the  Court 
its  ordinary  jurisdiction  in  such  cases,  then  it  will  follow  that 
the  Attorney-General  has,  under  the  circumstances  stated,  a 
right  to  file  the  information,  and  to  pray  that  the  fund  may  be 
recalled,  secured,  and  applied  for  the  public,  or  in  other  words, 
charitable  purposes,  to  which  it  is  by  the  Act  devoted. 
I  will  consider  these  three  questions  in  their  order. 
1.  First,  then,  is  the  property  in  question,  according  to  the 
statement  in  the  information,  subject  to  any  trust  ? 

It  is  immaterial  to  consider  what  was  the  power  of  the  cor- 
poration over  this  and  their  other  property,  before  the  passing 
of  the  Municipal  Corporation  Act.  That  Act  passed  on  the  9th 
of  September,  1835,  and  the  new  oflScers  were  to  come  into 
oflSce  on  the  9th  of  November  in  that  year ;  but,  by  an  Order 
in  Council,  that  time  was  enlarged  to  the  26th  of  December 
following. 

By  the  1st  section  of  the  Act,  all  laws,  statutes,  and  usages, 
charters,  grants,  and  letters  patent  inconsistent  with,  or  contrary 
to  the  provisions  of  the  Act,  are  repealed  and  annulled.  The 
power  of  the  corporation,  as  it  existed  prior  to  the  passing  of 
the  Act,  depended  upon  the  law  and  usage  then  in  force.  So 
far,  therefore,  as  such  law  and  usage  authorised  an  exercise  of 
[  *619  ]  such  *power  inconsistent  with,  or  contrary  to  the  provisions 
of  the  Act,  it  was,  from  the  time  of  passing  that  Act,  annulled. 

The  92nd  section  directs,  that  after  the  election  of  a  treasurer, 
which  was  to  take  place  on  the  9th  of  November,  though  after- 
wards  postponed  by  Order  in  Council  till  the  26th  of  December, 
all  the  income  of  all  the  property  belonging  or  payable  to  any 
of  the  corporations  named  in  schedules  A  and  B,  that  is,  so 
belonging  or  payable  when  the  Act  passed,  was  to  be  paid  to 
the  treasurer ;  and  the  fund  so  created,  subject  to  the  payment 
of  the  debts  owing  by  the  corporation  at  the  time  when  the  Act 
l^asped,  or  of  so  much  as  the  council,  that  is,  the  new  council, 
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should  think  it  expedient  to  redeem,  and  to  the  interest  of  such         A.-G. 

debt,  was  to  be  applied  in  payment  of  the  salaries  of  certain     aspinall. 

officers,  expenses  of  borough  elections,   expenses  of  borough 

sessions  and  prosecutions,  gaols,  and  corporate  buildings,  police, 

and  all  other  expenses  incident  to  carrying  the  Act  into  effect : 

and  in  case  the  borough  fund  should  be  more  than  sufficient  for 

those  purposes,  then  the  surplus  was  to  be  applied,  under  the 

direction  of  the  council,  that  is,  of  the  new  council,  for  the 

public  benefit  of  the  inhabitants  and  improvement  of  the  borough. 

The  reduction  or  remission  of  any  tolls  or  dues  charged  with, 

or  subject  to  the  payment  of  any  debts,  is  then  prohibited,  so 

long  as  such  debt  remains  unpaid,  unless  a  majority  of  the 

creditors  shall  consent ;  and  in  case  the  borough  fund  shall  not 

be  sufficient  for  all  the  purposes  enumerated,  a  power  is  given 

to  the  council  to  raise  the  deficiency  by  a  borough  rate,  in  the 

nature  of  a  county  rate. 

It  is  to  be  observed  upon  this  section,  that  no  power  is  given 
to  touch  the  principal  of  any  part  of  the  corporate  property. 
The  income  alone  constitutes  the  *borough  fund.  The  whole  [  •620  ] 
of  the  income  is,  in  the  first  place,  subjected  to  the  payment 
of  the  corporation  debts,  and  afterwards  to  other  purposes,  all 
of  them  of  a  public  nature,  and  in  which  the  inhabitants  at 
large  have  a  direct  interest,  not  only  as  entitled  to  participate 
in  the  benefit  to  arise  from  the  execution  of  such  purposes,  but 
because  the  deficiency  is  to  be  raised  upon  them  by  a  rate. 

The  94th  section  restrains  the  new  council  from  selling, 
mortgaging,  or  alienating  any  lands,  tenements,  or  heredita- 
ments of  the  corporation,  except  in  cases  of  contracts  made  before 
the  5th  of  June,  and  from  leasing  the  same,  except  upon  certain 
prescribed  terms,  without  the  consent  of  the  Lords  of  the  Treasury. 

This  clause  not  only  regulated,  for  the  future,  the  power  of 
the  corporation  over  its  lands,  tenements,  and  hereditaments, 
but  invalidated  any  contracts  inconsistent  with  such  regulations, 
made  after  the  5th  of  June :  and  this  could  only  be  done  by  a 
distinct  enactment ;  for,  whatever  might  be  the  effect  in  equity 
of  the  provisions  of  the  Act  upon  any  contracts  of  the^corpora- 
tion,  entered  into  after  the  Act  passed,  and  before  the  election  of 
the  new  officers,  nothing  but  a  distinct  enactment  could  affect 
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A.-G.        the  power  exercised  by  the  corporation  prior  to  the  passing  of 
A8PINALL.     the  Act. 

This,  and  the  95th  and  96th  sections  are  confined  to  lands, 
tenements,  and  hereditaments ;  and  there  does  not  appear  to  be 
any  provision  respecting  any  appropriation  of  any  other  property 
of  the  corporation,  made  prior  to  the  passing  of  the  Act,  except 
those  contained  in  the  ninety-seventh  section.  That  section  is 
most  important  to  be  considered,  upon  two  grounds ;  first,  with 
[  ♦621  1  reference  to  the  evidence  which  it  afi'ords  of  the  intention  *of 
the  Legislature,  as  to  such  appropriations  of  other  property, 
besides  lands,  tenements,  and  hereditaments ;  and  secondly,  with 
reference  to  the  question  raised  for  the  defendants,  that  the 
jurisdiction  of  this  Court  is  ousted,  by  reason  of  that  clause 
having  provided  another  remedy  for  the  cause  of  complaint  raised 
by  this  information.  I  propose  at  present  to  consider  only  the 
first  of  these  points. 

As  it  was  thought  right  that  the  new  council  should  have  a 
power  of  calling  in  question  acts  relative  to  the  corporate 
property,  carried  into  efiect  before  the  period  of  their  election, 
it  was  absolutely  necessary  to  give  them  a  distinct  legislative 
authority  for  this  purpose ;  because,  in  the  first  place,  there  would 
otherwise  be  no  means  of  impeaching  any  acts  of  the  corpora- 
tion done  prior  to  the  passing  of  the  Act  of  Parliament,  however 
improper ;  and  secondly,  because,  the  identity  of  the  corporation 
continuing,  notwithstanding  the  alterations  effected  by  the  Act, 
any  such  attempt,  on  the  part  of  the  new  council,  would  be  an 
attempt  by  the  corporation  to  impeach  its  own  act.  Some  such 
provision  was  therefore  absolutely  necessary ;  and  the  obvious 
intention  of  that  clause  was  to  subject  to  revision  all  acts  of  the 
corporation  after  the  5th  of  June,  effecting  any  disposition  of 
the  corporate  property ;  and  for  that  purpose  (confining  myself 
to  the  words  which  can  alone  be  thought  applicable  to  the  present 
case)  the  97th  section  makes  it  lawful  for  the  council  to  call  in 
question  all  divisions  and  appropriations  of  the  monies,  goods, 
and  valuable  securities,  or  any  part  of  the  real  or  personal  estate, 
of  which,  on  or  before  the  5th  of  June,  the  body  corporate  was 
possessed,  made  between  the  5tb  of  June  and  the  declaration 
of  the  election  ;  and  for  that  purpose,  if  it  should  appear  to  the 
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council  that  such  division  or  appropriation  was  coUusively  made,         A.-G. 
*for  no  consideration,  or  for  an  inadequate  consideration,  to     a^pinall. 
institute  the  proceedings  prescribed.  [  *622  ] 

The  duty  imposed  upon  the  jury  is  to  ascertain  the  value 
of  the  "  premises,"  and  the  "  consideration "  given  for  the 
appropriation  thereof ;  and  it  is  enacted  that  if  the  jury  shall 
find  that  no  consideration,  or  a  consideration  less  than  that 
which  they  shall  find  to  be  the  value  which  ought  therefore  to 
have  been  given,  had  been  coUusively  given,  or  contracted  to  be 
given,  by  the  terms  of  the  appropriation,  the  party  to  such 
appropriation  was  to  have  the  option  of  restoring  the  premises 
and  receiving  back  his  consideration,  or  of  making  up  the  con- 
sideration to  what  the  jury  might  find  ought  of  right  to  have 
been  given.  There  is  some  obscurity  in  part  of  this  clause :  the 
expressions  used  in  the  directions  as  to  summoning  the  jury, 
are,  it  was  contended,  to  be  confined  to  lands,  tenements,  and 
hereditaments.  Upon  that  I  give  no  opinion ;  but  supposing 
them  to  apply  to  appropriations  of  the  personal,  as  well  as  of 
the  real  property  of  the  corporation,  the  intention  to  be  inferred 
from  the  whole  clause  obviously  is  to  secure  the  corporations, 
and  therefore  the  public,  from  all  appropriations  of  property, 
after  the  5th  of  June,  made  coUusively  for  less  than  the  full 
value;  the  word  ''coUusively"  not  being  used  in  a  bad  sense, 
but  certainly  including  the  case  of  persons  taking  part  of  the 
corporation  property  for  their  own  benefit,  with  a  knowledge  of  the 
circumstances  of  the  property,  and  of  the  question  which  would 
arise  as  to  the  right  of  the  corporation  to  make  such  alienation. 

In  my  opinion,  the  92nd  section  did  not  require  the  aid  of  the 
others,  and  particularly  of  the  97th  section ;  but,  taking  them 
all  together,  I  cannot  doubt  that  a  clear  trust  was  created,  by 
this  Act,  for  public,  *and  therefore,  in  the  legal  sense  of  the  [  '628  ] 
term,  charitable  purposes,  of  all  the  property  belonging  to  the 
corporation  at  the  time  of  the  passing  of  the  Act ;  and  that  the 
corporation  in  its  former  state,  holding,  as  it  did,  the  corporate 
property  until  the  election  of  the  new  councU  and  treasurer,  were 
in  the  aitoation  of  trustees  for  these  purposes,  subject  to  the  restric- 
tions specifically  imposed  by  the  Act,  and  subject  to  the  general 
obligations  and  duties  of  persons  in  whom  such  property  is  vested. 
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A.-G.  That  the  application  of  the  income  of  the  property  to  the 

AspiNALL.  particular  purposes  specified  in  the  Act  was  not  to  commence  till 
a  future  time,  namely,  the  election  of  the  council  and  the 
appointment  of  a  treasurer,  cannot  affect  the  question.  If  the 
income  of  a  fund  be  devoted  to  a  trust  from  a  particular  day  not  yet 
arrived,  the  party  in  whom  such  fund  is  vested  is  bound  to  hold 
and  manage  it  so  as  to  have  the  fund  applicable  to  such  purposes 
at  that  time,  whatever  may  become  of  the  intermediate  profits. 

Upon  the  first  point,  therefore,  I  am  clearly  of  opinion  that 
from  the  time  when  the  Municipal  Corporation  Act  passed,  the 
corporate  property  was  trust  property :  and,  upon  this  point,  I 
have  the  satisfaction  of  thinking  that  no  material  difference 
exists  between  my  opinion  and  that  of  the  Master  of  the  Rolls  ; 
for  in  the  notes  of  his  judgment,  I  find  it  stated  that  he  expressed 
such  to  be  his  view  of  this  part  of  the  case. 

2.  Assuming,  therefore,  that  the  corporation  property  was, 
on  the  21st  of  December,  1835,  trust  property,  vested  for  the 
time  in  the  corporation  as  it  then  existed,  by  reason  of  the  post- 
ponement of  the  time  for  the  election  of  the  council  and  the 
appointment  of  a  treasurer,  but  awaiting  the  arrival  of  that  time 
[  '624  ]  in  order  to  *be  applicable  to  the  several  public  purposes 
prescribed  by  the  Act, — the  second  question  is,  whether  the 
transaction  relative  to  the  105,0002.,  as  stated  in  the  supple- 
mental information,  was  consistent  with  the  existence  of  such  a 
trust,  or  conformable  to  the  provisions  of  the  Act. 

In  the  first  place,  it  consisted,  in  part,  of  a  mortgage  of  the 
property  of  the  corporation,  which  the  new  council  are  by  the 
94th  section  prohibited  from  making ;  but,  principally,  it  was  an 
appropriation  of  a  portion  of  the  income  of  the  corporate  property 
for  purposes,  which,  however  laudable  in  themselves  and  bene- 
ficial to  the  interests  of  the  inhabitants,  cannot,  according  to  the 
statements  in  the  information,  be  said  to  be  consistent  with  the 
trust  to  which  the  property  was  by  the  Act  devoted,  or  conform- 
able to  the  provisions  of  the  Act.  Of  the  amount  of  the  income 
of  the  corporate  property,  or  of  the  debt  due  by  the  corporation, 
or  of  the  amount  of  the  several  payments  by  the  Act  directed  to 
be  paid  out  of  the  income,  the  information  does  not  state  any 
thing :  but  the  debt  is  stated  to  be  large ;  and,  by  the  Act,  the 
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whole  of  the  income  is  made  primarily  liable  to  pay  the  interest  a..g. 
of  the  debt,  and,  at  the  discretion  of  the  new  council,  to  the  aspinall. 
payment  of  the  principal,  and,  next,  in  making  the  several  other 
payments  directed.  Whether  there  will  be  any  surplus  of  such 
income,  is  not  stated ;  and  that,  probably,  must  depend  upon 
the  discretion  to  be  exercised  by  the  new  council  as  to  the  pay- 
ment of  the  principal  of  the  debt  out  of  the  income  of  the 
property — a  discretion  which,  by  the  appropriation  in  question, 
is  taken  away  to  the  extent  of  the  interest  of  the  105,000Z. 

Again,  although  there  is  no  statement  that  there  will  not  be 
any  surplus  income,  after  payment  of  the  prescribed  expenses, 
yet  there  is  no  statement  that  there  *will  be  any  such  surplus  ;  [  •625  ] 
and  the  whole  income  being  primarily  liable  to  those  payments, 
the  inhabitants,  and  the  Attorney-General  on  their  behalf,  may 
justly  complain  of  a  diversion  of  any  part  of  the  income,  whilst 
those  objects  remain  unprovided  for.  A  trustee  cannot  justify 
an  application  of  part  of  a  trust  fund  to  other  purposes,  by 
suggesting  that  enough  will  remain  of  the  fund  to  answer  the 
purposes  of  the  trust. 

The  appropriation  in  question  has  not  been  defended  upon  the 
ground  of  its  being  an  appropriation  for  a  full  consideration, 
under  the  97th  section.  The  appropriations  referred  to  by  that 
section  seem  to  be  dispositions  for  which  an  equivalent  in  money 
or  other  property  was,  or  was  pretended,  to  be  received  by  the 
corporation,  and  not  appropriations  the  consideration  for  which 
were  services  or  benefits  to  the  public.  But,  even  if  that  were  so, 
the  services  or  benefits  reserved  by  the  arrangement  with  the 
clergy  could  not  be  supported  upon  this  ground,  as  the  new 
provisions  exceed  what  they  could  claim  without  it;  and  although 
the  individual  ministers  give  up  the  right  to  receive  certain 
stipends  raiseable  by  rates,  the  sums  so  given  up  are  not  of 
equal  amount  to  the  sums  secured  by  the  arrangement ;  and  the 
amount  of  rates  so  given  up  is  not  receivable  by  the  corporation 
in  lien  of  the  interest  of  the  105,000Z.  appropriated  in  exchange 
for  them;  nor  are  they,  it  is  alleged,  payable  by  the  same 
persons  who  will  have  to  pay  the  borough  rate,  in  case  of  a 
deficiency  of  the  borough  fund. 
A  case  may   certainly  be  supposed  of  the  income  of  the 
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A..G.  corporate  property  being  bo  large,  that  after  providing  for  the 
A8PINALL,  payment  of  the  interest  of  the  debt  due  by  the  corporation,  and 
so  much,  it  any,  of  the  principal  as  the  council  may  think  it 
[  •626  ]  advisable  to  pay,  and  after  ^supplying  means  of  defraying  the 
expenses  of  all  the  other  services  directed  by  the  i)2nd  section  to 
be  provided  for,  a  surplus  would  remain,  applicable,  under  the 
provisions  of  that  section,  for  the  public  benefit  of  the  inhabi- 
tants, and  improvement  of  the  borough  ;  and,  under  such 
circumstances,  the  appropriation  in  question  might  be  the  most 
proper.  But  at  whose  discretion,  and  under  whose  direction,  was 
this  application  of  the  surplus  to  be  so  made  ?  Not  of  the  corpo- 
ration, as  it  existed  before  the  election  of  the  council,  and  before 
such  surplus  could  be  ascertained  ;  but  of  the  new  council,  and 
after  the  existence  of  a  surplus  should  have  been  proved  by  all 
the  prior  objects  having  been  previously  provided  for. 

It  must  also  be  observed,  that  the  only  payments  to  be  made, 
out  of  the  income  of  the  borough  fund,  to  the  ministers  of  any 
church  or  chapel  are,  by  the  68th  section,  such  as  shall  have 
been  paid  for  seven  years  before  the  5th  of  June,  1835.  Such  is 
the  limit  of  the  trust  for  this  purpose,  declared  by  the  Act.  It 
cannot  be  consistent  with  such  declaration  of  trust  to  appro^ 
priate  for  the  ministers,  not  only  what  they  had  received  for 
seven  years  before  the  5th  of  June,  1835,  but  also  the  amount  of 
income  which  had  commenced  within  that  period. 

So,  by  the  139th  section,  all  advowsons  and  church  property 
belonging  to  the  corporation  are  directed  to  be  sold,  and  the 
proceeds  invested,  and  the  income  paid  to  the  treasurer,  as  part 
of  the  borough  fund.  How  inconsistent  with  the  object  and 
spirit  of  that  clause  is  the  appropriation  of  corporate  property, 
not  in  the  purchase  of  advowsons,  which  might  therefore  be 
received  back  upon  the  sale  as  directed,  but  in  adding  to  the 
provision  for  the  ministers  of  the  churches,  when  the  money  so 
[  •627  ]  expended,  though  the  value  of  the  advowsons  might  be  in  *some 
degree  increased,  could  not,  upon  the  sale,  be  in  any  considerable 
degree  received  back.  And  yet  this  was  one  of  the  grounds  upon 
which  the  transaction  was  defended  at  the  Bar :  it  was  stated 
to  be  merely  an  application  of  one  part  of  the  property  in 
augmentation  of  another  part. 
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Upon  the  second  head,  therefore,  I  am  also  of  opinion  that  the        a.-g. 
facts  stated  upon  the  information  constitute  a  case  which  entitles     aspinall. 
ihe  Attomey-Generalf  on  behalf  of  the  inhabitants,  to  demand  the 
interference  of  this  Court,  unless  its  jurisdiction  be  taken  away 
by  the  Act  of  Parliament. 

8.  Upon  this  third  point,  I  am  happy  to  find  the  Master  of 
THB  Bolls  concurring  in  the  opinion  I  have  formed,  and  stating 
that  the  jurisdiction  of  this  Court  is  not  excluded  by  the  97th 
section,  if  a  proper  case  for  relief  be  made.  The  argument  in 
support  of  the  proposition,  that  the  jurisdiction  of  this  Court  is 
taken  away,  rests  entirely  upon  the  97th  section,  which,  in  the 
cases  there  specified,  authorises  and  enables  the  new  council  to 
institute  certain  proceedings,  and  to  submit  the  matter  in  dispute 
to  a  jury.  It  is  argued,  that  this  clause  gives  a  new  right,  and 
prescribes  the  remedy  ;  that  the  right  exists  only  in  the  remedy ; 
and  that  no  other  course  of  proceeding  but  that  prescribed  can  be 
resorted  to.  This  may  be  true,  as  to  transactions  between  the  5th 
of  Jane  and  the  9th  of  September,  the  day  when  the  Act  passed ; 
becaose,  at  that  time,  there  was  no  trust.  But,  if  it  be  true,  as 
seems  to  be  universally  admitted,  that  from  the  passing  of  the 
Act,  a  trust  existed,  such  trust  had  all  its  legal  consequences,  and 
the  cestuis  que  trust  were  entitled  to  all  their  legal  remedies. 

[His  Lordship,  after  dealing  at  some  length  with  this  question, 
concluded  his  judgment  by  saying :] 

I  have  considered  this  case  with  the  greatest  care  and  attention.  [  6S4  ] 
This,  the  amount  of  the  property  at  stake,  and  the  opinion 
expressed  by  the  Master  of  the  Bolls  upon  those  parts  of  the 
case  which  led  to  his  decision,  though  he  agrees  with  me  in  the 
most  important  points,  demanded  of  me.  I  purposely  avoid 
giving  any  opinion  upon  the  transaction,  beyond  the  statement 
upon  the  supplemental  information.  But  upon  that  statement, 
and  with  reference  to  the  provisions  of  the  Municipal  Corpora- 
tion Act,  I  cannot  come  to  the  conclusion  that  the  case  is  one  in 
which  this  Court  ought  to  refuse  to  entertain  its  admitted 
jurisdiction. 

I  am,  therefore,  of  opinion  that  the  demurrer  ought  to  have 

been  over-ruled.  ^   _ 

Judgment  reversed. 
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[  6«1  ] 


[662  ] 


LOCKE  V.  COLMAN. 

(2  My.  &  Cr.  635—639.) 
[See  48  E.  E.  229.] 


—      » 


In  the  Matter  of  DOWNING  COLLEGE. 

(2  My.  &  Cr.  642—683.) 

Effect  of  long  and  undisturbed  possession  in  influencing  the  decision 
of  a  visitor,  in  a  case  where  the  right  may  be  doubtful. 

The  petition  in  this  case  was  presented  by  Alfred  Power,  Esq., 
barrister-at-Iaw,  late  one  of  the  lay  fellows  in  Downing  College 
in  the  University  of  Cambridge ;  and  it  was  addressed  to  the 
King*s  most  Excellent  Majesty  in  his  High  Court  of  Chancery,  as 
visitor  of  the  college  [and  stated]  that  Robert  M.  Rolfe  [a  lay 
fellow  of  the  college],  having  resigned  his  fellowship  in  May,  1824, 
it  was  agreed  at  a  meeting  of  the  resident  members  of  the  college 
that  it  was  expedient  to  elect  a  clerical  fellow  ;  and  accordingly, 
Thomas  Worsley,  B.A.,  of  Trinity  College,  was,  on  the  8th  of 
May,  1824,  elected  a  clerical  fellow,  and  thereupon  subscribed 
his  name  as  such  in  the  college  books. 

The  petition  further  stated  that  the  election  [of  Thomas 
Worsley]  was  made  without  any  notice  of  vacancy  and  without 
any  previous  examination.  That  on  the  8th  of  May,  1824, 
Worsley  was  upwards  of  twenty-four  years  of  age,  and  that 
within  four  months  afterwards  he  entered  into  holy  orders. 
That  on  the  25th  of  May,  1836,  William  Frere,  the  then  Master 
of  the  college,  died,  and  that  on  the  23rd  of  June  following  the 
Eev.  Thomas  Worsley,  who  had  been  so  elected  a  clerical  fellow 
in  the  room  of  Eobert  M.  Eolfe,  was  chosen  his  successor  by  a 
majority  of  the  electors  appointed  by  the  Charter  for  that  purpose ; 
although  at  the  time  [the  petitioner  and  other  lay  fellows]  were 
laymen  eligible  to  the  office. 

The  petition  [after  setting  forth  the  Charter]  submitted  that, 
according  to  the  provisions  of  the  Charter,  no  vacancy  in  a 
fellowship,  created  and  constituted  as  a  lay  fellowship,  could  be 
duly  filled  up  by  a  clerical  fellow ;  but  that,  according  to  the 
Charter,  a  vacancy  in  a  lay  fellowship  ought  to  be  filled  up  by  a 
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lajman  ;  and  furtber,  that  ander  the  provisions  of  the  Charter,      Downing 
a  clerical  fellow  was  not,  under  any  circumstances,  eligible  to  the        oase. 
office  of  Master.     Upon  these  grounds  the  petitioner  submitted 
that  the  election  of  the  Kev.  Thomas  Worsley  to  be  Master  of 
the  college  was  void. 

The  petition  prayed  that  his  Majesty,  as  visitor,  would  make 
a  declaration  accordingly ;  and  would  direct  the  electors  to 
proceed  to  make  choice  of  some  other  person  to  be  the  Master, 
from  amongst  the  professors  and  lay  fellows,  qualified  to  be 
Master  according  to  the  provisions  of  the  Charter ;  or  if,  under 
the  circumstances,  the  nomination  to  the  mastership  devolved 
on  the  Crown,  then  that  his  Majesty  would  forthwith  nominate 
to  the  office. 

The  matter  was  referred,  in  the  usual  course,  to  the  Lord 
Chancellor,  who  was  assisted,  on  the  hearing  of  the  petition,  by 
the  Master  of  the  Bolls  and  the  Yice-Chancellor. 

The    Attornei/'General,  Mr.    Pemherton,  Mr.   Knight,  Mr. 
Liftas  Lowndes,  and  Mr.  Eomilly,  in  support  of  the  petition. 

The   Solicitor-General,  Sir  W.   W.  Follett,  and  Mr.  Jacob,        [  663  ] 
contra. 

[The  question  whether  the  original  election  of  Mr.  Worsley  as 
a  fellow  of  the  college  was  valid  depended  upon  the  construction 
of  the  Charter,  and  the  validity  of  his  election  as  Master  depended 
npon  his  qualification  as  a  fellow  of  the  college. 

The  argument  upon  this  point  consisted  principally  of  a  minute 
and  critical  commentary  on  the  effect  of  the  different  clauses  and 
provisions  contained  in  the  Charter  and  Statutes  of  the  college. 
It  is  unnecessary  to  set  forth  this  part  of  the  case,  since  this 
report  is  merely  intended  to  preserve  a  passage  from  the  judg- 
ment of  the  Lord  Chancellor  bearing  upon  the  effect  of  lapse  of 
time  in  curing  the  supposed  defect  in  Mr.  Worsley's  title  as 
feUow,  and  in  inducing  courts  of  justice  and  visitors  to  abstain 
from  exercising  a  discretionary  jurisdiction  in  such  a  manner  as 
would  disturb  a  state  of  things  which  had  been  long  acquiesced 
in.     Upon    this    point   Rex   v.    Dickin  (l).   Hex  v.    Clarke  (2), 

(1)  See  5  £.  B.  509  «.  (4  T.  E.  282).  (2)  5  E.  E.  505  (1  Eaat,  38). 
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Rex  V.  Trevenen  (i),  The  Attorney-General  v.  Hartlei/  (2),  and 
other  cases  were  cited,  and  the  Lord  Chancellor  said :] 

I  cannot  hold  that  Mr.  Worsley  is  not  Master,  without  holding 
that  he  has  never  been  a  fellow,  although  he  has  enjoyed  his 
fellowship  since  the  year  1824 ;  and  I  cannot  hold  his  election  to  be 
void,  without  holding  that  the  rules  and  regulations  in  the  Charter 
and  Statutes,  as  to  the  election  of  fellows,  apply  to  elections 
taking  place  before  the  completion  of  the  College,  which  I  am 
not  prepared  to  do. 

The  cases  which  have  been  referred  to,  as  to  the  period 
within  which  the  validity  of  elections  to  oflSces  in  municipal 
corporations  can  be  questioned,  though  not  binding  in  the  present 
case,  afford  a  strong  analogy  to  regulate  the  discretion  of  a 
visitor.  In  the  exercise  of  that  discretion,  and  in  conformity  with 
the  opinion  I  have  expressed  upon  the  points  on  which  Mr. 
Worsley's  title  to  the  Mastership  of  Downing  College  lias  been 
impeached,  I  am  bound  to  declare  his  election  good.  The  case, 
however,  is  one  of  considerable  doubt,  upon  the  instruments 
which  constitute  the  title.  [His  Lordship  then  disposed  of 
the  costs.] 


1837. 
March  9. 
Aiig.  30. 

Lord 

COTTENHAM, 
L.C. 

[  684  ] 


WOOD  V.  COX  (:j). 

(2  My.  &  Cr.  684—694;  S.  C.  6  L.  J.  (N.  S.)  Ch.  366;  1  Jur.  720;  reversing 
1  Keen,  317;  5  L.  J.  (N.  S.)  Ch.  3ol.) 

A  testatrix,  by  her  will,  bequeathed  all  her  personal  estate  to  C, 
whom  she  appointed  one  of  her  executors,  for  his  own  use  and  benefit 
for  ever,  trusting  and  wholly  confiding  in  his  honour,  that  he  would  act 
in  strict  conformity  with  her  wishes.  Afterwards,  on  the  same  day,  she 
executed  a  testamentary  paper,  which  contained  a  list  of  a  number  of 
persons  by  name,  and  among  others,  the  name  of  the  person  who  was  her 
sole  next  of  kin,  with  the  several  sums  to  be  given  to  them  respectively, 
and  concluded  with  a  declaration  that  such  was  the  testatrix's  wish : 

Held,  upon  appeal,  that  C.  took  the  personal  estate  for  his  own  use, 
absolutely,  subject  only  to  the  payment  of  the  legacies  specified  in  the 
testamentary  paper,  and  three  other  sums,  which,  by  his  answer,  C. 
admitted  that  tie  testatrix  had  directed  him.and  which  he  submitted,  to  pay. 

The  will  of  Sarah  Crompton,  dated  the  25th  of  April,  1833, 
so  far  as  is  material,  was  in  the  following  words:  **  I  hereby 

Grogaji    (1869) 


(1)  20  R.  E.  461  (2  B.  &  Aid.  339). 

(2)  22  E.  B.  167  (2  Jac.  &  W.  353). 


(3)  MrCormick  v. 
L.  R.  4  H.  L.  82. 
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devise,  give,  and  bequeath  all  my  house  in  Bryanstone  Square,  vtood 
and  all  the  furniture,  jewels,  plate,  and  effects  therein,  and  also  oox. 
all  my  monies  whatsoever,  and  all  my  estate,  property,  and  effects 
whatsoever  and  wheresoever,  both  real  and  personal,  and  of 
whatsoever  nature  or  kind  the  same  may  be,  unto  Sir  George 
Matthias  Cox,  Bart,  [and  Thomas  Wilson  their]  his  heirs,  execu- 
tors, administrators,  and  assigns,  for  his  and  their  own  use  and 
benefit  for  ever,  trusting  and  wholly  confiding  in  his  honour, 
that  he  will  act  in  strict  conformity  with  my  wishes.  I  hereby 
appoint  the  said  Sir  George  Cox,  and  Thomas  Wilson,  solicitor, 
the  executors  of  this  will,  and  hereby  revoke  all  former  wills." 

On  the  same  day  the  testatrix  dictated  another  testamentary 
paper,  which  was  as  follows  : 

"  Miss  Mary  and  Miss  Betsey  Trussell,  for  life,  lOOL  a  year  to 
be  equally  divided  between  them.  Mr.  James  Jones,  502.  per 
annum  for  life. 

"'Miss  Clements,  lOOZ.,  as  a  present. 

"  My  cousins,  the  children  of  James  Heald  of  Chelmsford,  a 
Quaker,  20/.  to  each  of  his  children. 

**  Old  Mrs.  Sarah  Jones,  lOZ.  per  annum  for  life  ;  and  *after       [  ♦686  ] 
her  death,  to  her  daughter,  and  after  her  death,  to  her  (the 
daughter's)  daughter. 

"  EKzabeth  and  Lydia  Wood,  daughters  of  Joseph  Wood,  501, 
apiece. 

"  Hannah  Wood,  widow,  lOOZ. 

"Daniel  Wood,  her  father,  lOOZ. 

"  Mr.  Curtis,  50Z.  per  annum  for  life. 

"Miss  Cordelia  Jane  Clode,  20Z. 

"  My  coachman,  lOOZ. 

"Mary  Kite,  lOOZ. 

"  Jones,  20Z.  and  his  mourning  to  the  late  Mr.  Clifton 

"Fanny  Bales,  20Z. 

"The cook,  20Z. 

"  My  wardrobe  to  Lady  Cox  and  Miss  Trussell. 

"Mr.  Thomas  Wilson,  200Z. 

"To  the  poor  of  St.  Mary's,  25Z. 

"  The  Clergyman,  25Z. 

"  Such  is  the  wish  of  Sarah  Crompton. 
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Wood  Of  this  paper  the  last  clause  only,  **  Such  is  the  wish  of  Sarah 

Cox.         Crompton,"  was  in  the  testatrix's  own  handwriting. 

The  words  in  the  will  printed  within  brackets,  "  and  Thomas 
Wilson  their,"  were  directed  by  the  testatrix  to  be  struck  out, 
and  a  line  was  accordingly  drawn  through  them  in  the  original ; 
and  they  formed  no  part  of  the  will,  as  proved.  The  death  of 
the  testatrix  took  place  three  days  after  the  execution  of  her 
will ;  and  probate  of  the  will  and  testamentary  paper  was  there- 
upon granted  to  the  executors. 

Daniel  Wood,  the  person  to  whose  name,  in  the  testamentary 

paper,  the  sum  of  lOOZ.  appeared  annexed,  was  the  testatrix's 

uncle,  and  sole  next  of  kin ;  and,  in  the  latter  character,  he  filed 

[  •686  ]       the  bill  against  the  executors,  ^claiming  the  residuary  personal 

estate,  as  being  undisposed  of. 

The  defendant,  Sir  George  Cox,  by  his  answer,  stated  his 
belief  that  the  testatrix  intended  the  testamentary  paper  solely 
for  his  private  information  and  guidance,  in  the  disposal  of  the 
property  she  had  be(Jueathed  to  him,  and  not  by  way  of  codicil,  or 
instructions  for  a  codicil.  His  answer  further  stated  that  the 
testamentary  paper  was  drawn  up,  in  consequence  of  the  testatrix 
having  previously  expressed  her  wishes  to  him  verbally,  and  of 
his  having  requested  that  the  particulars  thereof  might,  for 
greater  certainty,  be  reduced  to  writing :  that  in  the  evening  of 
the  25th  of  April,  after  the  testatrix  had  dictated  and  signed 
the  testamentary  paper,  she  stated  to  him,  that  she  had  forgotten 
to  include  Mr.  Thorn  in  the  list,  and  she  then  verbally  directed 
the  defendant  to  give  500/.  to  Samuel  Thorn  of  Chelmsford,  after 
her  death,  and  the  sum  of  100/.  to  Dr.  Sayer,  her  medical  atten- 
dant, and  the  like  sum  of  100/.  to  John  Varley.  The  defendant 
then,  by  his  answer,  after  saying  that  he  was  ready  and  willing 
to  pay  these  three  several  sums,  according  to  the  testatrix's 
direction,  if  he  could  do  so  with  safety,  went  on  to  state  that,  after 
the  testatrix  had  made  her  will,  she  spoke  to  the  defendant 
respecting  the  probable  amount  of  the  proceeds  of  the  sale  of  the 
house  in  which  she  then  resided,  which  she  estimated,  upon 
that  occasion,  at  11,000/.,  adding  that,  after  payment  of  her 
debts,  legacies,  and  expenses,  there  would  be  something  hand- 
some left  for  the  defendant — at  least  3,000/.    And  the  defendant, 
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by  his  answer,  insisted,  that  the  residuary  personal  estate  of        wood 

the  testatrix  belonged  to  him,  for  his  own   absolute  use  and         cox. 

benefit,  as  her  residuary  legatee,  and  that  there  was  no  resulting 

trust  in  favour  of  her  next  of  kin. 

The  facts  stated  in  the  answer,  relative  to  the  three  sums  of       [  687  ] 
oOO{.,  lOCM.,  and  lOOZ.,  were  subsequently  found,  upon  a  refer- 
ence, and  an  order  was  made  for  payment  of  them  to  the  persons 
entitled  to  them  respectively. 

The  cause  afterwards  came  on  at  the  Bolls,  for  further  direc- 
tions ;  and  the  sole  question  then  made  was,  whether  the  plaintiff, 
as  the  testatrix's  next  of  kin,  was  beneficially  entitled  to  the  resi- 
duary personal  estate,  after  paying  the  debts,  funeral  expenses 
and  legacies,  and  the  three  sums  mentioned  in  the  defendant's 
answer;  or  whether  the  residue,  subject  to  those  charges,  belonged 
to  the  defendant  Sir  George  Cox,  for  his  own  use,  absolutely. 

The  Master  of  the  Rolls  decided  that  Sir  George  Cox  was 
a  trustee  of  the  residue  for  the  plaintiff  [1  Keen,  317] ;  and  an 
appeal  was  now  brought  from  his  Lordship's  decision. 

Mr,  Knight,  Mr.  James  Ilmsell,  and  Mr.   WiUiainson,  for 
the  appeal. 

Mr.  Wigraniy  Mr.  Richards,  and   Mr.  Bigg,  in  support  of 
the  decree. 

[The  principal  cases  cited  by  counsel  are  referred  to  in  the 
following  judgment:] 

The  Lord  Chancellor:  -4 1/^.30. 

The  testatrix,  by  her  will,  dated  the  25th  of  April,  1838,  [688] 
devised,  gave,  and  bequeathed  all  her  house  in  Bryanstone 
Square,  and  all  the  furniture,  jewels,  plate,  and  effects  therein, 
and  also  all  her  monies  whatsoever,  and  all  her  estate,  property, 
and  effects  whatsoever  and  wheresoever,  both  real  and  personal, 
and  of  whatsoever  nature  or  kind  the  same  might  be,  unto  Sir 
George  Matthias  Cox,  his  heirs,  executors,  administrators,  and 
assigns,  for  his  and  their  own  use  and  benefit  for  ever,  trusting 
and  wholly  confiding  in  his  honour,  that  he  would  act  in  strict 
conformity  with  her  wishes  ;  and  she  thereby  appointed  the  said 
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Wood  Sir  George  Cox  and  Thomas  Wilson,  solicitor,  the  executors  of 
Cox.         h^r  will,  and  thereby  revoked  all  former  wills. 

Another  paper,  of  which  probate  was  granted,  is  without  date  ; 
but  the  bill  states,  and  the  answer  admits,  that  it  was  written  on 
[  •csg  ]  the  same  25th  of  April,  1883  ;  and  the  *particular  language  of 
this  paper  seems  to  me  to  be  material,  especially  as  one  important 
word  of  it  appears  to  have  been  misapprehended  in  the  discussion 
at  the  Bolls. 

This  paper  was  as  follows :  (His  Lordship  read  the  whole  of 
the  paper,  ending  with  the  words,  "  such  is  the  wish  of  Sarah 
Crompton,"  and  then  continued  :) 

The  word  "  wish,"  in  the  sentence  just  read,  appears  to  have 
been  mistaken  at  the  Bolls,  and  to  have  been  supposed  to  be 
"  will ; "  a  difference  which  is  so  far  important  as  the  word  "wish  " 
corresponds  with  the  same  word  used  in  the  prior  testamentary 
paper.  In  the  first,  the  testatrix  expresses  her  confidence  that  Sir 
George  Cox  will  act  in  conformity  with  her  wishes ;  and  in  the  latter, 
she  expresses  what  her  wishes  are.  It  is  also  to  be  observed,  that 
there  are  no  words  of  gift  throughout  this  testamentary  paper;  a 
circumstance  which,  coupled  with  the  repetition  of  the  word 
"wish,"  affords  an  inference,  deducible  from  the  documents  them- 
selves, that  the  latter  was  merely  an  enumeration,  in  writing,  of 
those  wishes  which  the  former  assumes  to  have  been  previously 
communicated  to  Sir  George  Cox,  as  is  stated  in  his  answer  to 
have  been  the  case. 

Taking  then  these  two  papers  together,  they  amount  to  this : 
The  testatrix  gives  all  her  property  to  Sir  George  Cox,  for  his- 
own  use  and  benefit,  trusting  that  he  will  execute  her  wishes ; 
such  wishes  being,  that  the  several  persons  named  in  the  second 
paper  should  have  the  several  provisions  therein  specified.  How 
does  this  differ  from  a  gift  of  her  property  to  Sir  George  Cox, 
subject  to  the  payment  of  such  several  provisions  ?  If  the  word 
"  wish"  in  the  second  paper  is  to  be  considered  as  in  connection 
[  •690  ]  with  the  same  word  in  the  first  paper,  *the  construction  must  be 
the  same  as  if  she  had  commenced  the  second  paper  in  these 
words :  "  The  wishes  referred  to  in  the  preceding  writing,  are 
that  Miss  Mary  and  Miss  Betsey  Trussell  should  have  lOOt.  a 
year  for  life ; "  and  so  on,  through  the  several  other  gifts ;  and 
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if  sach  had  been  the  form  of  the  second  paper,  no  doubt  could,  Wood 
I  conceive,  have  been  entertained  of  the  construction.  The  (ox. 
construction  must  have  been  the  same  as  if  the  expression 
of  the  wishes  had  been  contained  in  the  first  paper,  which 
would  have  been  a  gift  of  the  property  to  Sir  George  Cox,  for 
his  own  use  and  benefit,  subject  to  the  several  payments  to 
the  several  persons  enumerated.  There  would  have  been  no 
inconsistency  in  any  of  these  dispositions,  no  repugnancy  in 
any  of  the  clauses,  no  forced  construction*  to  be  adopted,  and 
no  words  to  be  omitted;  whereas,  before  any  construction  can 
be  adopted,  making  Sir  George  Cox  a  trustee  of  the  whole 
property,  the  words  "for  his  own  use  and  benefit"  must  be 
expunged  from  the  will,  or,  by  reason  of  some  irresistible 
evidence,  derived  from  other  parts  of  the  testamentary  disposi- 
tion, treated  as  if  they  had  never  been  inserted  ;  a  construction 
which  nothing  but  absolute  necessity  would  justify. 

It  was  argued  that  the  original  of  the  first  paper  proved  that 
Mr.  Wilson  was  at  first  intended  to  be  associated  with  Sir  George 
Cox  in  the  gift  of  the  property,  Mr.  Wilson's  name  having  been 
inserted  after  that  of  Sir  George  Cox,  and  the  word  "  their  "  for 
*'  his  *'  heirs ;  and  his  name  being  afterwards  erased,  and  the 
word  "his"  substituted  for  "their;"  and  that  such  intended 
gift  to  the  two  was  inconsistent  with  the  intention  of  giving 
a  benefit  to  the  one.  Assuming  that  these  erased  words  may 
be  looked  at,  for  the  purpose  of  construing  those  of  which 
probate  has  been  granted,  it  appears  to  me  that  the  considera- 
tion *of  them  would  lead  to  an  opposite  conclusion.  In  the  first  [  *69i  ] 
place,  the  erasure  of  Mr.  Wilson's  name  appears  to  have  taken 
place  before  the  sentence  was  concluded;  the  latter  part  of  it 
"trusting  to  hin  honour"  must  have  been  written  after  the 
erasure  of  Mr.  Wilson's  name,  which,  clearly,  therefore,  must 
have  been  inserted  by  mistake.  But  if  Sir  George  Cox  was  to 
be  only  a  trustee  for  others,  why  was  Mr.  Wilson,  who  is  a 
co-executor,  not  to  be  associated  with  him  in  the  trust  ?  There 
could  be  no  reason  for  this,  if  the  trust  was  to  apply  to  the  whole 
property  ;  but  it  was  necessary,  if  the  gift  was  intended  to  confer 
a  benefit  upon  Sir  George  Cox,  subject  only  to  a  trust  to  the 
extent  of  the  specified  provisions  for  others.    If,  in  the  language 
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Wood  of  some  of  the  cases  to  which  I  shall  presently  refer,  it  was  a 
Cox.  gift  upon  trust,  why  exclude  one  of  the  executors  from  the  trust? 
If,  however,  it  was  a  gift  subject  to  a  charge,  the  reason  is  obvious. 
The  testatrix,  having  communicated  her  wishes  to  Sir  George  Cox, 
probably  considered  that  the  performance  of  them  was  as  effec- 
tually secured  as  if  she  had  expressed  them  in  her  will ;  and  the 
question,  as  to  what  precatory  words  amount  to  a  trust,  would  not 
probably  have  been  thought  by  her  material  to  be  considered,  if 
she  had  been  aware  of  the  decisions  upon  that  subject. 

It  was  said  that  tlie  testatrix  need  not  have  trusted  to  the 
honour  of  Sir  George  Cox,  if  she  had  intended  to  give  to  him 
the  beneficial  interest,  subject  to  the  payment  of  the  legacies 
enumerated.  But  neither  need  she  so  have  trusted,  if  she 
intended  that  he  should  be  a  trustee  of  the  whole.  The  fact 
seems  to  be,  that  she  considered  her  confidence  in  the  honour 
of  Sir  George  Cox  just  as  well  founded,  and  the  interest  of  the 
[  *692  ]  legatees  as  secure,  as  if  she  had,  in  the  first  instance,  *done 
what  she  afterwards  did,  namely,  specify  the  legacies. 

It  was  argued  that  the  words  "trusting  and  wholly  confiding 
in  his  honour,  that  he  will  act  in  strict  conformity  with  my 
wishes,"  prove  that  the  testatrix  did  not  use  the  words  **  for  his 
own  use  and  benefit"  in  an  absolute  and  unrestricted  sense. 
Certainly  she  did  not  use  these  words  in  their  absolute  and 
unrestricted  sense,  as  to  the  whole  of  her  property,  namely,  as 
to  that  part  which  would  be  required  to  pay  the  legacies  given 
to  others,  or,  in  other  words,  to  execute  her  wishes.  But  is  there 
any  thing  unusual  or  inaccurate  in  a  gift  of  property  to  an 
individual,  for  his  own  use  and  benefit,  subject  to  the  payment 
of  an  annuity,  or  other  provision  for  another;  and  yet  the 
observation  would  apply  with  equal  force  to  such  a  gift? 
Assuming,  however,  that  these  words  are  inapplicable  to  so 
much  of  the  property  as  would  be  required  to  provide  for  the 
execution  of  the  testatrix's  wishes,  as  expressed,  can  that  be  a 
sufficient  reason  for  rejecting  them  altogether,  when  they  are 
strictly  and  correctly  applicable  to  so  much  of  the  property  as 
was  not  required  for  those  purposes  ? 

It  was  then  asked,  if  these  words  cannot  be  applied  to  the 
whole  of  the  property,  by  what  rule  can  it  be  ascertained  to 
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what  part  they  do,  and  to  what  part  they  do  not  apply  ?    The        Wood 
answer  seems  obvioas :  they  mast  apply  to  all  the  property  as  to         cok. 
which  the  testatrix  did  not  express  any  other  wish.     Every  gift 
of  a  residoe,  for  the  benefit  of  the  residuary  legatee,  is  subject  to 
the  payment  of  other  legacies  and  prior  charges,  which  frequently 
eihaast  the  whole. 

It  was  said  farther,  that  the  second  paper  only  expresses  the 
testatrix's  wishes  pro  tanto,  it  appearing  *from  the  answer  of  [  •fii>3  ] 
Sir  George  Cox,  that  she  had  afterwards  mentioned  other 
legacies  which  she  wished  to  have  paid.  If  the  answer  be  to 
be  looked  at  for  this  purpose,  the  whole  statement  must  be  taken 
together  ;  and  the  statement  there  made  is,  that  she,  in  the 
evening  of  the  same  day,  mentioned  to  him  that  she  had  forgotten 
to  mclude  in  the  list  certain  legacies  she  wished  to  have  paid, 
and  that  after  payment  of  her  debts  and  legacies  there  would 
be  something  handsome  for  Sir  George  Cox.  In  my  considera- 
tion of  the  claims  of  the  parties  in  this  case,  I  wholly  reject  this 
statement  in  the  answer;  but  then  I  do  not  think  that  it  can 
properly  be  relied  upon  for  the  purpose  of  showing,  that  the 
testatrix  intended  to  treat  the  whole  of  the  property  given  to  Sir 
George  Cox  as  a  trust,  because  subject  to  the  future  expression 
of  her  wishes.  It  was  undoubtedly  subject  to  any  other  disposi- 
tion she  might  make  of  it,  as  every  residuary  gift  is ;  but  the 
qaestion  is,  to  whom  was  that  portion  of  it  to  belong,  which  was 
not  otherwise  disposed  of. 

I  have  in  this  case,  as  I  do  in  every  case  in  which  I  have  the 
misfortune  to  differ  from  the  Master  of  the  Bolls,  felt  every 
disposition  to  doubt  the  correctness  of  the  several  steps  of 
raasoning  by  which  I  have  come  to  a  different  conclusion.  But 
when  I  find  one  construction  which  makes  every  part  of  the 
testamentary  disposition  consistent,  and  which  is  consistent 
with  every  circumstance  connected  with  it,  I  cannot  feel  justified 
in  adopting  another,  which  creates  an  intestacy  as  to  the  residue, 
which  requires  striking  out  of  the  will  certain  expressions  of 
ordinary  use,  and  of  well  known  meaning,  and  which  would 
leave  unexplained  several  other  provisions  appearing  upon  the 
face  of  the  testamentary  papers. 

In  cases  of  this  kind  little  assistance  is  to  be  derived  from       [  6U4  ] 

11—2 


164 


1837.     CH.     2  MY.  &  CR.  694. 


[r.r. 


Wood 

r. 
Cox. 


former  decisions ;  but  what  is  said  by  Lord  Hardwicke,  in  Hill 

V.  The  Bishop  of  London  (i),  and   by  Sir  William   Grant,  in 

IValton  V.  Walton  (12  Ves.  318),  and  Lord  Eldon's  decision  in 

Dawson  v.  Clarke  (2)   (proceeding,  as  it  appears  to  have  done, 

upon  the  terms  of  the  gift,  and  not  upon  the  claim  of  the 

executor   as   such)  and  in  Kinff  v.  Denison  (3),  which  was  a 

stronger  case  in  favour  of  a  resulting  trust  than  the  present, 

would  have  confirmed  me  in  the  opinion  I  have  formed,  had  I 

felt  more  doubt  upon  the  particular  circumstances  of  this  case. 

Adopting  the  distinction  expressed  by  Lord  Eldon,  in  the 

cases  referred  to,  I  am  of  opinion  that  this  is  not  a  gift  upon 

trust,  but  a  gift  subject  to  a  charge,  and  that  Sir  George  Cox 

is  therefore  entitled  to  the  property,  subject  to  the  legacies  given 

by  the  testatrix,  including  those  verbally  given,  as  found  by  the 

Master's  report. 

Jiulgment  reversed. 


1887. 
June  26. 
Jnly  4. 
JVW.  25. 

Lord 

COTTENHAM, 
L.C. 

[  69r>  ] 


MIREHOUSE  V.  ^.CAIFE. 

(2  My.  &  Cr.  695—709;  S.  C.  7  L.  J.  (N.  S.)  Ch.  22;  affirming  1  Jur.  134.) 

A  testator,  after  bequeathing  a  number  of  pecuniary  legacies  to  different 
persons,  and  giving  a  certain  field  to  his  godson,  directed  that  all  his 
debts  and  the  above  legacies,  should  be  paid  and  discharged  within  six 
months  after  his  decease  ;  and  all  the  rest  and  residue  of  his  estate,  both 
real  and  personal,  he  gave  to  X.  The  personal  estate  proving  insufficient 
to  pay  the  debts  and  legacies,  it  was  held,  upon  demurrer  to  a  bill  by 
some  of  the  legatees,  seeking  to  charge  their  legacies  on  the  real  estate 
which  passed  under  the  i«siduar}'  devise  to  N., 

First,  that  there  was  no  equity,  in  favour  of  pecuniarj'  legatees,  to 
have  the  assets  marshalled,  so  as  to  throw  the  debts  upon  the  real  estate 
devised  to  N. ;  but, 

Secondly,  that  both  the  debts  and  legacies  were,  by  the  words  of  the 
will,  effectually  charged  upon  that  estate. 

The  will  of  John  Brockbank,  yeoman,  which  bore  date  the 
21st  of  October,  1883,  and  was  duly  executed  and  attested  to 
pass  freehold  estates  by  devise,  was,  so  far  as  is  material,  in  the 
following  words :  **  First,  I  give  and  bequeath  unto  my  cousin 
William  Perry,  the  sum  of  lOOZ. ;  unto  my  cousin  Nancy  Carter, 
50i. ;    unto   my  cousin   Mary   Cape,   widow   of  the   late  John 


(1)  1  Atk.  618. 

(2)  11  R.  R.  188  (18  Ves.  247). 


(3)  12  R.  R.  227  (1  V.  &B.  260). 
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Cape,  50/. ;  unto  my  cousins  Robert  Scaife,  Isabella  Scaife,  and  Miebhouse 
Mrs.  Jane  Mirehouse,  the  sum  of  200Z.,  share  and  share  alike,  scaikb. 
or  the  whole  to  the  survivors  at  my  decease.  Also  I  give  unto 
Robert  Scaife  all  my  interest  in  the  brig  Solon ;  unto  Hannah 
Lewthwaite,  my  servant  woman,  lOZ. ;  unto  James  Brockbank, 
my  godson,  the  son  of  John  Brockbank  of  Chappies,  I  give  and 
l)eqaeath  one  field,  known  by  the  name  of  Gillfoot,  as  a  memo- 
randum, to  be  by  him  enjoyed  at  my  decease.  It  is  my  will  that 
all  my  debts,  and  all  the  above  legacies,  be  paid  and  discharged 
within  six  months  after  my  decease ;  and  all  the  rest  and  residue 
of  my  estate,  both  real  and  personal,  lands,  messuages,  and 
knements,  I  give  unto  Mary  Newton,  the  wife  of  George  Newton 
of  Green,  by  her  freely  to  be  possessed  at  my  decease  ;  and  I  do 
hereby  constitute  and  appoint  John  Brockbank  of  Chappies,  and 
Robert  Scaife  of  Maryport,  to  be  the  executors  of  and  to  this  my 
last  will  and  testament." 

The  testator  died  in  the  month  of  February,  1836,  and  the  [  6»6  ] 
executors  proved  his  will.  The  bill  was  filed  by  Jane  Mirehouse, 
and  Mary  Cape,  two  of  the  legatees  named  in  the  will,  against 
Scaife  and  Brockbank,  the  executors,  against  Mary  Newton,  the 
residuary  devisee,  and  her  husband,  and  against  William  Perry, 
who  was  the  testator's  heir-at-law.  James  Brockbank,  the 
devisee  of  Gillfoot,  was  not  made  a  defendant. 

The  bill  alleged  that  the  testator's  personal  estate  was  insuf- 
ficient to  pay  his  debts  and  funeral  and  testamentary  expenses 
and  legacies ;  but  that  the  real  estates  devised  to  Mary  Newton 
were  more  than  sufficient  for  those  purposes.  The  bill  prayed  a 
declaration  that,  according  to  the  true  construction  of  the  will, 
the  testator's  debts  and  legacies  were  a  charge  upon  his  real 
estates  thereby  devised  to  Mary  Newton ;  and,  in  case,  on  taking 
the  accounts,  his  personal  estate  should  prove  insufficient  to  pay 
$ach  debts  and  legacies,  then  that  the  deficiency  might  be  raised 
Ia'  sale  or  mortgage  of  such  real  estates  ;  or,  if  the  Court  should 
U  of  opinion  that  the  testator's  real  estates  were  not  charged 
with  the  legacies,  then  that  his  assets  might  be  marshalled,  and 
that  the  amount  of  the  personal  estate  which  should  have  been 
<ipplied  in  payment  of  his  debts,  or  so  much  thereof  as  should  be 
(•ufficieut  for  payment  of  the  legacies,  might  be  raised  by  sale  or 
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MiREHouBA    mortgage  of  the  said  real  estates,  and  applied  in  payment  of 
scAiPB.      the  legacies. 

To  this  bill,  George  Newton  and  Mary  his  wife  filed  a  general 
demurrer,  which  the  Viob-Chancbllor,  upon  argument,  over- 
ruled, and  the  present  appeal  was  then  brought  from  his 
Honour's  decision. 

Mr.  Jacob  and  Mr.  Booths  for  the  appellants,  made  two 
points ;  first,  that  equity  would  not  marshal  the  assets,  in  favour 
[  *(i97  ]  of  pecuniary  legatees,  against  a  devisee  *of  a  real  estate,  whether 
given  specifically,  or  in  the  form  of  residue,  every  devise  of  land 
being  in  fact  specific  :  and  secondly,  that  the  words  to  be  found 
in  this  will  were  not  strong  enough  to  charge  the  testator's 
legacies  upon  the  lands  devised  to  Mary  Newton.  *     *     * 

Mr.  Wigram,  and  Mr.  Walker,  contra.  *     *     * 

[The  principal  cases  cited  by  counsel  were  referred  to  in  the 
following  judgment.] 

Xov.  26.      The  Lord  Chancbllor  : 

[  (',98  ]  This  was  an  appeal  from  an  order  of  the  Vice-Chancellor, 

overruling  a  demurrer.  The  question  is,  therefore,  whether  the 
bill  states  a  case  which  entitles  the  plaintiffs  to  any  relief  against 
the  party  demurring.  The  plaintiffs  are  le'gatees  of  general 
pecuniary  legacies.  The  defendant  who  demurs  is  the  devisee 
of  the  residue  of  the  testator's  real  estate.  (His  Lordship  read 
the  material  parts  of  the  will,  and  proceeded :) 

The  plaintiffs,  who  are  the  two  legatees,  Jane  Mirehouse,  and 

[  '^QS  ]  Mary  Cape,  contend — first,  that  by  this  will  *the  residue  of  the 
testator's  freehold  estate,  that  is,  the  whole  of  his  freehold  estate 
except  James  Brockbank's  interest  in  Gillfoot,  is  charged  with 
the  payment  of  his  legacies  ;  and  secondly,  if  not,  that  they  and 
the  other  legatees  are  entitled  to  have  the  assets  marshalled,  so 
as  to  throw  the  debts  upon  these  devised  estates,  so  far  as 
may  be  necessary  to  leave  enough  of  the  personalty  to  pay 
the  legacies. 

The  Vice-Chancbllor  was  of  opinion  against  the  plaintiffs 
upon  the  first  point,  but  in  their  favour  on  the  second,  and 
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therefore  overruled   the  demurrer.     I  concur  with   the  Vice-    Mibehousb 
Chamcellor  in   thinking  that  the  demurrer  cannot  be  main-       scaife. 
tained;  but  as  the  two  points  raised  are  of  much  importance, 
and  are  not  unlikely  to  arise  in  other  cases,  I  think  it  right  to 
make  some  observations  upon  both. 

I  will  l)egin  with  the  second  point.  The  proposition  contended 
for  by  the  plaintiffs  is,  that  the  rule,  that  pecuniary  legatees  are 
not  entitled  to  have  the  assets  marshalled  against  a  devisee,  is 
confined  to  specific  devises  of  land,  and  that  pecuniary  legatees 
are  so  entitled  against  lands  which  pass  under  a  residuary 
devise. 

I  will  first  consider  the  authorities,  and  then  the  reason  of  the 
rule,  as  I  understand  it. 

[His  Lordship  then  referred  at  length  to  a  number  of  early 
cases  to  which  it  is  no  longer  necessary  to  refer,  including  the 
case  of  Hanby  v.  Roberts  (i),  and  coming  to  the  later  authorities 
he  said :] 

The  case  of  Keeling  v.  Brown  {2),  before  Lord  Alvanley,  is  [702] 
directly  in  point  against  the  claim  to  marshal,  *and  is  in  every  [  *703  ] 
respect  very  like  the  present.  There  was  in  that  case  no  charge 
of  legacies  upon  the  lands :  there  were  specific  devises  of  par- 
tieolar  lands ;  and  there  were  also  lands  which  passed  under  a 
residuary  clause  of  ''  all  the  rest,  residue,  and  remainder  of  the 
testator's  estates  and  effects  whatsoever,  whether  real  or  per- 
sonal.'* The  legatees  claimed  to  have  the  assets  marshalled, 
not  against  the  land  specifically  devised,  but  against  that  which 
passed  under  the  residuary  clause,  so  that  the  attention  of  the 
Court  was  expressly  drawn  to  the  distinction.  Another  point, 
however,  was  raised,  namely,  whether  the  legacies  were  by  the 
will  charged  upon  the  lands.  Lord  Alvanley  decided  that  they 
were  not ;  and  then,  adverting  to  the  point  of  marshalling,  says, 
''I  cannot  marshal  the  assets  for  the  payment  of  the  legacies ;  " 
and  then,  adds  his  Lordship,  ''  I  have  formerly  fully  expressed 
my  opinion  upon  this  point,  as  to  the  difference  between  debts 
and  legacies.  I  understand  the  Lord  Chancellor  expressed  some 
doubt  about  it  in  the  case  of  Williams  v.  CIdtty  (8),  but  upon 

(1)  Amb.  127;  8,  C,  1  Dick.  104,  (2)  5  R  E.  70  (5  Ves.  359). 

nonu  Hamly  v.  Fisher.  (3)  3  E.  E.  71  (3  Ves.  551). 
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MiREHouBB  reflection  I  still  remain  of  the  same  opinion."  This  passage  "  I 
ScAiKK.  have  formerly  fully  expressed,"  &c.  has  been  supposed  to  refer  to 
the  question  of  marshalling ;  and  from  its  position  it  would  at 
first  appear  to  do  so.  The  error  is,  probably,  in  the  report ;  but 
it  is,  I  think,  clear  that  it  refers  to  the  other  question,  before 
disposed  of,  namely,  whether  the  will  charged  the  legacies  upon 
the  land.  Neither  of  the  cases  referred  to  have  any  thing  to  do 
with  marshalling  ;  and  it  is  well  known  that  Lord  Alvanley  and 
Lord  BossLYN  differed  as  to  what  words  would  be  sufficient  to 
charge  legacies  upon  land. 
[704]  The  case  of  Aldrich  v.  Cooper  (i)  was  between  creditors  only 

and  a  devisee  of  copyhold,  and  does  not  appear  to  me  to  bear 
upon  the  present  question. 

It  has  been  supposed,  however,  that  the  point  has  been  set  at 
rest  by  the  decree  in  Spotuf  v.  Spong  (2).  The  case  itself  does  not 
very  closely  apply  to  the  present,  as  there  was  no  question  about 
marshalling;  the  only  question  being,  between  devisees,  upon 
the  construction  of  the  will,  as  to  whether  part  of  the  estate  was 
not  primarily  liable,  the  whole  being  by  the  will  made  subject  to 
the  payment  of  the  legacies.  The  testator,  after  devising  some 
particular  lands  to  one  person,  and  giving  certain  legacies, 
charged  and  made  liable  all  his  real  and  personal  estate,  with 
the  payment  of  his  aforesaid  legacies,  and  then  gave  to  his  son 
the  residue  of  his  real  and  personal  estate,  and  appointed  him 
executor.  It  had  been  held,  in  the  Court  of  Exchequer,  that  the 
lands  specifically  devised,  and  those  which  passed  under  the 
residuary  clause,  were  equally  liable  to  the  payment  of  the 
legacies,  upon  the  principle  that,  as  all  devises  of  freehold  were 
specific,  there  was  no  ground  for  any  distinction.  In  the  House 
of  Lords,  this  was  otherwise  decided ;  and,  so  far.  Lord  Eldon 
and  Lord  Bedesdalb,  who  appear  to  have  been  consulted,  would 
seem  to  have  concurred :  but  it  does  not  follow,  that  they  con- 
curred in  all  the  reasons  assigned  by  another  peer  in  moving  the 
judgment.  The  decision  certainly  proceeded  upon  a  distinction 
between  lands  specifically  devised  and  a  residuary  devise  of  lands, 
as  to  which  should  be  primarily  liable  to  a  general  charge  created 

(1)  7  B.  K.  86  (8  Ves.  382\  (2)  32  E.  E,  16  (I  Y.  &  J.  300,  and 

3  BUgh  (N.  S.)  Si). 


VOL.  XLV.]       1837.    CH.    2  MY.  &  CR.  704—706.  169 

by  the  will,  to  which  both  were  subject ;  and  it  is  precisely  the  Mibbhouse 
case  put  by  Lord  Habdwicke  in  Hanby  v.  Roberts,  except  *that  scaipe. 
the  case  pat  by  Lord  Habdwicke  is  between  a  residuary  devisee  [  *705  ] 
and  a  specific  legatee;  whereas  Spong  v.  Spoiig  is  between  a 
residuary  devisee  and  a  specific  devisee.  In  neither  was  there 
any  question  of  marshalling,  but  of  priority  of  liability  to  the 
charge.  Lord  Manners,  indeed,  is  made  to  say,  ''  by  the  general 
rule,  a  specific  devisee  or  specific  legatee  shall  not  contribute  to 
make  good  a  pecuniary  legacy ;  but  there  can  be  no  such  rule 
applicable  to  a  residue.'*  It  does  not  appear  how  this  observa- 
tion could  apply  to  the  case  before  the  House,  inasmuch  as  the 
will  charged  all  the  real  estate  with  the  legacy ;  and  it  does  not 
appear,  that  it  had  any  reference  to  a  case  of  marshalling, 
although  it  might  in  its  terms  embrace  that  case.  At  most, 
it  is  only  a  dictutn,  which,  if  it  was  intended  to  apply  to  the  case 
of  marshalling,  was  not  referable  to  any  matter  in  judgment  at 
the  time. 

Such,  as  I  understand  them,  is  the  state  of  the  authorities.  It 
is  to  be  considered  whether  there  be  reason  for  the  proposition, 
80  often  laid  down,  that  in  the  sense  in  which  the  term  must  be 
understood  for  the  purpose  under  consideration,  every  devise  of 
land  is  to  be  considered  as  specific.  The  case  put  by  Lord 
Uabdwickb  in  Hanby  v.  Robei-ts,  and  the  decision  of  the  House  of 
Lords  in  Spong  v.  Spoiiy,  do  not  determine  that  the  devise  of 
lands,  as  a  residue,  is  not,  in  this  sense,  a  specific  devise ;  but 
that,  upon  the  construction  of  the  wills,  and,  according  to  the 
intention  of  the  testators,  in  those  cases,  such  devises  were  to  be 
subject  to  the  charges,  in  priority  to  the  other  property  speci- 
fically given.  If  the  distinction  between  specific  and  residuary 
devises  is  to  be  maintained,  and  the  same  terms  are  to  be  held 
to  constitute  a  residuary  devise  of  land,  which  amount  to  a 
residuary  gift  of  personalty,  it  will  be  found  that  the  right  to 
marshal,  by  legatees,  will  arise  in  a  very  "^large  proportion  of  [  *70()  ] 
cases,  as,  for  example,  in  devises  of  ''all  my  real  estate,"  ''all 
my  lands  in  A.  B.,  and  elsewhere,''  &c.  It  cannot  be  necessary 
that  the  terms  "  rest  and  residue  "  should  be  used  in  the  one 
case  more  than  in  the  other. 

When  a  testator  gives  the  residue  of  his  personal  estate,  he 
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MiBEHouBB  knows  that  it  will  be  uncertain,  till  his  death,  what  will  be 
scAiFs.  comprised  in  that  gift.  But  it  is  certain  that  the  gift  will 
operate  upon  part  only  of  what  he  may  be  possessed  of  at  his 
death,  all  debts,  funeral  expenses,  and  other  charges  being  to  be 
paid  out  of  it ;  and  the  expression  necessarily  imports  what  will 
remain,  after  all  charges  are  defrayed.  On  the  other  hand,  the 
testator  knows  precisely  upon  what  real  estate  such  a  gift  will 
operate,  unless  there  be  charges  afifecting  the  land  beyond  what 
the  personal  estate  can  satisfy. 

If  the  term  "  residue "  was  used  by  this  testator,  with 
reference  to  what  remained,  after  deducting  Gillfoot,  before 
given,  the  meaning  and  the  construction  must  be  the  same  as  if 
he  had  first  enumerated  all  his  lands,  and  then  had  given 
Gillfoot,  and  then  had  devised  all  the  rest  of  his  enumerated 
lands.  Beyond  all  doubt,  that  would  have  been  as  specific  a 
devise  of  the  rest,  as  of  Gillfoot,  or  as  if  he  had  enumerated  all 
the  other  parts.  It  would,  indeed,  have  been  so  in  the  case  of 
personalty.  Upon  this  supposition,  therefore,  the  land  which 
passed  under  the  residuary  clause  was  strictly  a  specific  devise ; 
and,  if  so,  it  is  admitted,  that  no  case  of  marshalling  can  arise. 
The  words  *'  rest  and  residue  of  my  real  estate,  lands,  messuages, 
and  tenements,''  must  mean  what  the  testator  had  at  the  time  of 
making  his  will,  deducting  Gillfoot,  or  deducting  some  other 
matter  or  thing  which  would  diminish  the  amount  or  value 
[  *707  ]  of  the  lands  so  possessed  by  him.  The  only  ^matters  or 
things  referred  to  in  the  will,  which  could  cause  such  diminu- 
tion, are  the  debts  and  legacies  which  he  had  before  directed  to 
be  paid.  But  if  the  terms  '*  rest  and  residue  "  were  used  in  that 
sense,  they  would,  according  to  the  authority  of  many  cases, 
coupled  with  the  direction  to  pay  his  debts  and  legacies,  amount 
to  a  charge  of  such  debts  and  legacies  upon  the  land  ;  and  as  the 
plaintiffs  would,  in  that  case,  have,  in  their  own  right,  a  title  to 
be  paid  out  of  the  real  estate,  after  exhausting  the  personalty, 
the  question  of  marshalling  would  be  effectually  excluded. 

This  view  of  the  case  opens  the  way  to  another  consideration, 
namely,  whether  the  terms  of  the  will  do  not,  according  to  the 
authorities,  create  a  charge  of  debts  and  legacies  upon  the  land. 
The  testator  gives  several  pecuniary  legacies,  and  one  specific 
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legacy,  and  one  field — whether  of  inheritance  or  leasehold  does  Mirehouse 
not  appear,  except  that  no  words  of  inheritance  are  used — and  scaiff. 
then  he  says,  ''  It  is  my  will  that  all  my  debts  and  all  the  above 
l^^acies  be  paid  and  discharged  within  six  months  after  my 
decease  ;  and  all  the  rest  and  residue  of  my  estate,  both  real  and 
personal,  lands,  messuages,  and  tenements,  I  give  unto  Mary 
Newton,  by  her  freely  to  be  possessed  at  my  decease."  There  is 
a  direction  that  all  his  debts  and  legacies  shall  be  paid,  and  then 
a  devise  of  his  real  estate.  This,  in  many  cases,  from  Stanger  v. 
TryoH  (i),  and  Kay  v.  Townsend  (2),  down  to  Cliffoi'd  v.  Lewis  (3), 
has  been  held  sufficient  to  charge  the  lands ;  but  there  is  also  a 
devise  of  the  rest  and  residue  of  the  real  estate,  following  a 
direction  to  pay  debts  and  legacies,  as  *in  Hassel  v.  Hassel  (4),  [  *708  ] 
and  in  the  cases  put  by  Lord  Hardwicke  in  Brudenell  v. 
Boughton  (5).  There  is,  moreover,  a  blending  of  the  real  and 
personal  estate,  and  a  gift  of  the  residue  of  both,  as  in  Hassel  v. 
Hassel^  Bench  v.  Byles  (6),  CoU  v.  Turner  (4  Buss.  876),  circum- 
stances which  relieve  this  case  from  the  question  discussed  by 
Lord  Alvanlbt  and  Lord  Rosslyn  in  Chitty  v.  Williams  (7),  and 
Keeling  v.  Brown  (8),  as  to  whether  words,  admitted  to  be 
sufficient  to  charge  lands  with  debts,  ought  to  be  held  sufficient 
to  charge  them  with  legacies. 

If,  indeed,  this  charge  were  to  be  confined  to  debts,  a  new 
ground  of  marshalling  would  be  opened,  though  not  the  ground 
upon  which  the  Yicb-Ghancellob  is  said  to  have  decided.  To 
attribute  different  meanings  to  the  same  words  in  the  same 
sentence,  may  sometimes  be  necessary  ;  but  nothing  but 
necessity  can  justify  it.  When  the  testator  spoke  of  ''  the  rest 
and  residue'*  of  his  personal  estate,  he  certainly  meant  what 
would  remain  after  payment  of  his  debts  and  legacies.  Is  it  not 
natural  to  suppose  that  he  used  those  words  in  the  same  sense 
when  applied  to  his  real  estate  ? 

I  cannot  feel  justified  in  departing  from  the  rules  established 
m  the  cases  which  preceded  the  8  &  4  Will.  IV.  c.  104,  on  account 

(1)  2  Vem.  709,  Baithby's  note.  (o)  2  Atk.  268. 

(2)  Ibfd,  in  the  note.  (6)  20  B.  B.  292  (4  Madd.  187). 

(3)  22  B.  K.  228  (6  Madd.  33).  (7)  3  B.  B,  71  (3  Ves.  54o). 
(-1)  2  Dick.  o27.  (8)  5  B.  B.  70  (5  Ves.  359). 
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MiBBHousB  of  the  very  beneficial  provisions  of  that  Act.  To  do  so  would 
ScAiFE.  create  great  confasion  and  much  uncertainty  and  litigation ;  and 
the  provisions  of  that  Act  can  have  no  bearing  upon  the 
construction  of  a  charge  of  legacies  ;  and  indeed,  as  to  debts, 
a  charge  by  the  will  is  not  (i)  inoperative,  in  consequence  of 
that  Act. 
[  709  ]  It  is  said  that  the  direction  to  pay  the  debts  and  legacies  was 

only  intended  to  fix  a  time  for  the  payment  of  them.  That,  no 
doubt,  was  part  of  the  object :  but  that  it  was  not  the  whole 
object,  may  be  inferred  from  the  gift,  which  follows,  of  the  rest 
and  residue  of  the  real  and  personal  estate,  which  the  observation 
leaves  untouched. 

If  I  were  to  allow  the  demurrer,  I  should  be  deciding  that 
under  this  will  Mary  Newton  was  to  enjoy  all  the  testator's  real 
estates,  except  James  Brockbank's  interest  in  Gillfoot,  leaving  all 
the  legacies  unpaid.  This  I  am  not  prepared  to  do.  I  agree 
with  the  Yige-Ghancellor  in  thinking  that  the  demurrer  must 
be  overruled ;  but,  not  concurring  in  all  the  observations  made 
by  his  Honour  as  to  the  two  points  upon  which  that  question 
depends,  I  have  thought  it  right  to  state,  so  far,  the  view  I 
entertain  upon  the  principles  and  authorities  which  have  been 
brought  under  my  consideration. 

The  appeal  vuist  be  dismissed^  hut  without  costs  (2). 


183«. 
Dec.  6,  7,  8. 

1837. 
July  22. 

Lord 

C'OTTENHAM, 

L.(\ 

[711] 


The    marquess    of    BREADALBANE    v.    The 
MARQUESS  OF  CHANDOS. 

(2  My.  &  Cr.  711—742  ;  S.  C.  7  L.  J.  (X.  S.)  Ch.  28.) 

An  antenuptial  settlement  made  in  England  must  be  construed  by  the 
law  of  England,  and  an  alleged  omission  which  might  have  been  implied 
by  Scots  law,  if  the  settlement  had  been  made  there,  cannot  be  inserted 
in  the  settlement  on  the  gixjund  that  some  of  the  parties  to  the  settlement 


( 1 )  By  a  clerical  error  in  the  original 
report  the  word  *'  now  "  was  printed 
here  instead  of  the  word  '*  not ;  "  see 
4  My.  &  Cr.  269.— 0.  A.  S. 

(2)  The  effect  of  a  charge  of  debts 
or  legacies  upon  a  general  or  residuary 
devise  of  real  estate,  is  not  materially 


altered  by  the  Wills  Act  ( 1  Vict.  c.  26) ; 
see  Hemman  v.  Fryffr  (1867)  L.  R. 
3  Oh.  420,  37  L.  J.  Ch.  97,  17  L.  T. 
394,  as  explained  in  Lance  field  v. 
lygulden  (1874)  L.  R.  10  Ch.  136,  44 
L.  J.  Ch.  203.— 0.  A.  S. 
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who  were  domiciled  in  Scotland  believed  that  the  English  law  in  this  The 

respect  resembled  Scotch  law.  Marquess  op 

The  Court  will  not  reform  an  antenuptial  settlement,  on  the  ground  bank^" 

of  mistake,  unless  the  evidence,  as  to  the  miHtake,  and  as  to  the  real  ^^ 

intention  of  the  parties,  is  perfectly  clear  and  satisfactory.    The  fact  that  The 

there  is  a  variance  between  the  settlement  and  the  previous  proposals  for  Marquess  op 
a  settlement  is  not  sufficient  i-eason  for  reforming  the  settlement. 

On  a  treaty  of  marriage  in  the  year  1819,  carried  on  in 
London,  between  the  only  son  of  the  Marquess  of  Buckingham 
and  the  daughter  of  a  Scotch  Earl  (the  late  Earl  of  Breadalbane) 
the  terms  of  a  marriage  settlement  were  embodied  in  a  paper 
called  "  Proposals ;  "  which  paper  was  approved  by  the  respec- 
tive fathers,  on  behalf  of  their  children.  The  Proposals 
stipulated  that  the  Earl  should  pay  or  advance,  as  the  portion 
of  his  daughter,  certain  sums  of  money,  at  the  times,  and  in  the 
manner  therein  specified ;  and  that,  in  consideration  of  those 
sums  and  of  the  marriage,  the  Marquess  and  his  son  should 
concur  in  charging  large  estates  in  England,  Ireland,  and  the 
West  Indies,  with  certain  provisions  for  the  husband,  during  his 
father's  life,  and  for  the  wife  and  the  younger  children  of  the 
marriage  ;  and  subject  thereto,  should  settle  the  same  estates 
upon  the  Marquess  and  his  son,  successively,  for  life,  with 
remainders  to  the  issue  of  the  marriage,  according  to  the  series 
of  limitations  therein  specified.  The  Proposals  concluded  with 
a  proviso,  that  the  settlement  should  contain  the  usual  powers 
of  appointing  new  trustees,  the  usual  clause  of  indemnity  to 
trustees,  and  all  other  usual  and  necessary  clauses.  A  settle- 
ment was  then  prepared  and  executed  in  London,  to  which  the 
intended  husband  and  wife,  with  their  respective  fathers,  and 
certain  other  persons,  as  trustees,  were  parties,  and  of  which  the 
provisions,  though  different  in  several  particulars,  were  similar 
in  their  general  character  to  the  terms  contained  in  the 
Proposals ;  and  the  marriage  took  effect.  [In  the  year  1884]  the 
Earl,  who  was  a  domiciled  Scotchman,  died,  leaving  a  large 
personal  estate ;  and  a  suit  having  been  thereupon  instituted  in 
Scotland,  in  which  all  persons,  who  were  competent  to  contest 
the  question,  intervened,  it  was  adjudged  by  the  Court  of 
Session,  and  also,  on  appeal,  by  the  House  of  Lords,  that 
according  to  the  law  of  Scotland,  the  daughter  of  the  deceased 


174  1836.    CH.     2  MY.  &  CR.  711—718.  [b.b. 

The  Earl  was  entitled  to  a  proportionate  share  of  her  father's  personal 
Bre^dal-  estate,  called,  in  that  law,  her  legitim,  inasmuch  as  she  had  not 
BANK  renounced  that  right  by  her  marriage  settlement,  or  otherwise. 
The  Very  shortly  before  this  decision  of  the  Court  of  Session,  the 
Chandos.  Proposals,  which  had  been  mislaid,  were  discovered;  and  the 
present  bill  was  then  filed  against  the  husband  and  wife  [Lord 
and  Lady  Chandos],  alleging  that  the  settlement  had  been 
prepared  in  pursuance,  and  on  the  basis,  of  the  Proposals ;  that 
in  Scotland,  a  clause  barring  legitim  was  a  usual  and  neces- 
sary clause  in  the  marriage  settlement  of  a  child  for  whom  the 
father  thereby  advanced  a  portion;  that  the  proviso  in  the 
Proposals  was  understood,  by  all  the  contracting  parties, 
as  applying  to  and  comprising  such  a  clause  ;  that  as  no 
such  clause  was  to  be  found  in  the  settlement,  as  executed, 
the  settlement  did  not  efifectuate  the  intention  of  the  con- 
tract, as  expressed  in  the  Proposals  ;  and  that  it  was  in 
this  respect  erroneous,  and  ought  to  be  reformed.  The  bill 
prayed  a  declaration  accordingly,  and  that,  in  the  meantime, 
the  defendants  might  be  restrained  by  injunction  from  pro- 
ceeding to  enforce  the  decree  obtained  in  the  Scotch  Court  for 
payment  of  the  sum  found  due  to  the  defendants  on  account 
of  the  legitim. 

The  Yice-Chancellor  granted  an  injunction. 
[Li  order  to  explain  the  judgment  of  the  Lord  Chancellor  on 
this  appeal  it  is  necessary  to  state  here  more  fully  some  of  the 
details  of  the  Proposals  and  Settlement  above  referred  to.] 
[  718  ]  The  Proposals  began  by  stating  that  three  sums  of  10,000Z., 

each,  were  to  be  advanced  or  secured  by  Lord  Breadalbane, 
by  way  of  portion  for  his  daughter,  on  her  marriage,  and 
declaring  the  manner  in  which,  and  the  times  when,  they  were 
to  be  so  advanced  or  secured  respectively:  they  next  stated 
the  several  terms  of  years  which  it  was  proposed  to  create  out 
of  the  Duke  of  Buckingham's  estates  in  the  counties  of  Bucks, 
Oxon,  Warwick,  and  Hants,  and  in  Ireland  and  the  West  Indies, 
(the  yearly  income  of  which  estates  was  stated  to  be  44,500/.,) 
for  the  purpose  of  providing  an  annuity  of  6,000Z.  for  Lord 
Chandos,  during  the  life  of  his  father,  and  pin-money  and  a 
jointure  for  the  intended  wife,   and    certain    allowances  and 
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portions  for  the    younger    children  of    the   marriage,  in   the         The 

different  events  which   might  arise.     They  then  proceeded  to     brbadal- 

provide  for  the  settlement  of  the  same  estates,  subject  to  those        ®^^^ 

trust  terms,  upon  the  Duke  of  Buckingham  and  Lord  Chandos,  ,,     The 

*  Marquess  OF 

saecessively,  for  their  respective  lives,  with  remainders  to  the  first     chandob. 

and  other  sons  of  the  marriage,  successively,  in  tail  male,  with 

divers  remainders  over.    The  Proposals  then  went  on  to  specify,  in 

detail,  the  particular  trusts  upon  which  the  several  terms  of  years 

were  to  be  held  by  the  respective  trustees,  with  a  view  to  the*  various       [  •7i4  ] 

contingencies  therein  expressed  and  provided  for ;  and,  for  that 

purpose,  they  reserved  to  the  intended  husband  and  wife  certain 

powers  of  appointment,  in  different  events,  over  the  sums  which 

were  to  be  secured  upon,  or  raised  by  means  of  the  trust  terms. 

The  Proposals  concluded  in  these  words :    ''  the  settlement  to 

contain    the   usual    powers  of    appointing    new    trustees,   the 

usual  clause  of  indemnity  to  trustees,  and  all  other  usual  and 

necessary  clauses." 

These  Proposals,  having  been  submitted  to  the  Duke  of 
Backingham  and  Lord  Breadalbane,  and  approved  of  by  them, 
subject  to  some  variations,  the  precise  nature  of  which  did  not 
appear,  were  subsequently  returned  to  Mr.  Vizard  ;  under  whose 
instructions  u  settlement  was  soon  afterwards  prepared  by  an 
eminent  conveyancing  counsel  in  London. 

The  settlement  was  dated  the  11th  of  May,  1819,  and  was  made 
between  the  Duke  of  Buckingham  of  the  first  part,  the  Marquess 
of  Chandos  of  the  second  part,  the  late  Marquess  of  Breadalbane 
of  the  third  part,  the  Lady  Mary  Campbell,  now  the  Marchioness 
of  Chandos,  of  the  fourth  part,  and  the  different  trustees,  of  the 
fifth,  sixth,  and  seventh  parts,  respectively;  and  it  was  duly 
executed  by  all  parties.  It  recited,  among  other  things,  that, 
upon  the  treaty  for  the  intended  marriage,  it  was  agreed  that 
Lord  Breadalbane  should  pay  or  secure  the  sum  of  80,000/. 
as  the  portion  or  fortune  of  Lady  Mary  Campbell ;  of  which 
the  sum  of  10,000/.  was  to  be  paid  on  or  before  the  solemnization 
of  the  marriage,  the  further  sum  of  10,000Z.  at  the  expiration 
of  eighteen  calendar  months  after  the  marriage,  with  interest 
at  5  per  cent,  in  the  meantime,  and  the  remaining  10,000/. 
within  six  calendar  months  after  the  death  of  Lord  Breadalbane, 
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Thb         with  interest  from  the  *day  of  his  decease :  that  it  was  further 

Breadal-     agreed    that  the  Duke  of   Buckingham    should   receive   from 

^^^^        Lord  Breadalbane  the  two  first-mentioned  sums  of  10,000Z.  and 

The         10,000/.,  with  the  interest  upon  the  latter  sum  from  the  day  of 
Marquess  OF  ^  "^ 

CuANDos.     the  solemnization  of  the  marriage ;  and  in  consideration  thereof 

[•71 5  ]  should  enter  into  the  covenant  thereinafter  contained,  for  the 
payment  of  the  sum  of  20,000Z.  within  two  years  after  the 
solemnization  of  the  marriage,  with  interest  for  the  same  in  the 
meantime ;  and  that  such  sum  of  20,000/.,  and  the  interest 
thereof  should  be  further  secured  in  the  manner  thereinafter 
expressed :  and  that  it  was  agreed  that  the  said  sum  of  20,000/., 
so  to  be  covenanted  to  be  paid  by  the  Duke  of  Buckingham, 
and  the  said  sum  of  10,000/.,  the  residue  of  the  portion  of 
80,000/.,  to  be  secured  by  the  bond  of  Lord  Breadalbane,  and 
to  be  payable  after  his  decease,  and  the  several  securities  for 
the  same,  should  be  vested  in  the  trustees  therein  named  (parties 
thereto  of  the  fifth  part),  upon  the  trusts  thereinafter  declared : 
and  that  in  further  consideration  of  the  intended  marriage,  and 
also  of  the  portion  or  fortune  of  Lady  Mary  Campbell,  the  Duke 
of  Buckingham  and  the  Marquess  of  Chandos  had  proposed  and 
agreed  to  settle  and  assure  the  several  manors  and  estates,  in 
the  counties  of  Buckingham,  Oxford,  Warwick,  and  Northamp- 
ton, in  England,  and  in  the  counties  of  Westmeath,  Longford, 
Glare,  and  Queen's  County  in  Ireland,  and  in  the  island  of 
Jamaica,  respectively,  thereinafter  particularly  described,  to 
the  several  uses,  and  upon  and  for  the  several  trusts,  intents, 
and  purposes,  and  with,  under,  and  subject  to  the  several 
powers,  provisoes,  limitations,  declarations,  and  agreements 
thereinafter  expressed. 

After  these  recitals,  the  settlement  proceeded  to  create,  out  of 
the  estates  enumerated  in  the  recitals,  various  terms  of  years, 

[  *7i6  J  which  were  vested  in  trustees,  in  *order  to  secure  an  annuity 
of  5,000/.  to  Lord  Chandos,  during  his  father's  lifetime,  as  also 
pin-money  and  a  jointure  for  his  wife,  and  certain  allowances 
and  portions  for  the  younger  children  of  the  marriage :  it  then 
went  on  to  specify  and  declare  particularly  the  trusts  of  the 
several  terms,  and  to  give  to  the  trustees  the  powers  necessary 
for  the  purposes  contemplated,  with  reference  to  the  dififerent 
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contingencies  which  were  provided  for;  and,  subject  to  those        thk 
trusts,  it  limited  the  same  estates  to  the  Duke  of  Buckingham,     BRBADil-^ 
and   the    Marquess  of    Chandos,   successively,   for    life,    with        ^^^^ 
remainders  to  the  first  and  other  sons  of  the  marriage,  succes-         The 
sively,  in  tail  male,  with  divers  remainders  over.  Chandos. 

The  various  trusts,  provisions,  and  limitations  contained  in 
this  settlement,  differed  in  several  particulars  from  those  which 
had  been  specified  in  the  Proposals ;  but  in  their  general 
character  and  objects  they  were  substantially  the  same.  The 
estates  in  Hampshire,  which,  according  to  the  Sketch  and 
Proposals,  had  been  proposed  to  be  comprised  in  the  settle- 
ment, were  omitted;  and  the  Northamptonshire  estates  were 
substituted  in  their  place.  No  explanation  was  given  of  the 
reason  for  this  alteration,  or  of  the  circumstances  under  which 
it  was  made. 

On  the  11th  of  May,  1819,  the  day  on  which  the  settlement 
was  executed.  Lord  Breadalbane  also  executed  two  bonds,  one  of 
which  was  to  secure  the  payment,  to  the  Duke  of  Buckingham, 
of  the  sum  of  10,000{.,  within  eighteen  months  from  the  day  of 
the  marriage,  and  the  other  was  to  secure  the  payment,  to  the 
trastees  named  in  the  settlement,  of  a  like  sum  of  10,000L,  at 
the  expiration  of  six  months  from  the  day  of  his  own  decease, 
with  interest  from  that  day.  The  marriage  took  effect  shortly 
after  the  execution  of  the  settlement;  and  Lord  *Breadalbane  [•7i7] 
paid  the  two  sums  of  10,000/.  each,  which  he  had  agreed  to 
advance  to  the  Duke  of  Buckingham,  as  part  of  his  daughter's 
portion,  at  the  respective  times  appointed  by  the  settlement 
for  that  purpose. 

By  certain  trust  dispositions,  executed  in  the  years  1828  and 
1828,  in  the  Scotch  form,  and  which  were  in  the  nature  of  a  will. 
Lord  Breadalbane  conveyed  all  his  real  estates  in  Scotland, 
of  which  he  was  seised  in  fee,  and  all  his  personal  estate,  after 
hi&  own  deathy  to  Viscount  Maitland,  and  certain  other  persons 
therein  named,  as  trustees  and  executors,  upon  the  trusts,  and 
for  the  purposes  declared  in  those  dispositions,  and  in  certain 
testamentary  papers. 

In  the  month  of  October,  1881,  the  Lady  Elizabeth  Campbell, 
the  other  daughter  of  Lord  Breadalbane,  intermarried  with  Sir 
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The         John  Pringle.     Upon  her  marriage,  her  father  advanced  a  sum 

BkeadaI^^  of  20,000/.  by  way  of  portion,  and  in  the  contract  of  marriage, 

B^E        executed  on   that  occasion,   a   clause   was   inserted,   declaring 

The         that  the  sum  so  advanced  was  to  be  in  full  satisfaction  of  all 

CHANU08.     her  claim  to  the  provision  known,  in  the  law  of  Scotland,  by 

the   name  of    legitim.     According   to   that    law,   the  younger 

children  of  a  father  domiciled  in  Scotland,  living  at  his  death, 

are  entitled,  in  equal  shares,  to  one  third  of  his  personal  estate, 

called  the  children's  legitim,  unless  their  right  has  been  barred, 

either  by  a  distinct   provision  to   that   effect  in  the  marriage 

settlement  of  the  father,  or  by  a  renunciation  or  release  executed 

by  the  children. 

The  late  Lord  Breadalbaiie  who  was  a  domiciled  Scotchman 
at  the  time  of  Lady  Chandos's  marriage,  had  himself  married 
without  any  settlement  being  made  upon  his  marriage.  On  the 
[  'TIS  ]  29th  of  March,  1834,  he  died,  being  *entitled,  at  the  time, 
to  large  real  estates  in  Scotland,  and  also  to  personal  property, 
to  the  amount  of  400,000i.  and  upwards,  which  was  chiefly 
situate  in  England.  His  widow,  now  the  Dowager  Marchioness 
of  Breadalbane,  survived  him;  and  the  present  Marquess  of 
Breadalbane,  who  was  his  only  son  and  heir-at-law,  and  Lady 
Elizabeth  Pringle  and  the  Marchioness  of  Chandos  were  his 
only  children  and  next  of  kin.  Probate  of  his  trust  disposi- 
tions and  testamentary  papers  was  granted  by  the  Prerogative 
Court  of  Canterbury,  to  Viscount  Maitland.  The  debts,  and 
funeral  and  testamentary  expenses  were  paid  by  the  trustees 
and  executors  ;  and  one  third  of  the  clear  surplus  of  the 
personal  estate  was  invested  by  them,  in  their  own  names,  in 
the  English  funds. 

Shortly  after  the  death  of  Lord  Breadalbane,  who  had  con- 
tinued to  be  a  domiciled  Scotchman  from  the  time  of  Lady 
Chandos's  marriage,  down  to  the  period  of  his  decease, 
various  claims  were  made,  by  different  parties,  upon  his  trust 
estates,  and,  among  others,  a  claim  was  made  by  Lord  and 
Lady  Chandos,  in  right  of  Lady  Chandos,  to  a  share  of  the 
personal  estate,  in  respect  of  her  legitim.  On  the  12th  of 
November,  1884,  the  acting  trustees  and  executors  under  the 
trust  dispositions,   commenced   an   action   of  multiplepoinding 
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in  the  Court  of  Session  in  Scotland  (a  proceeding  analogous  to         Thk 
an  interpleading   suit  in   this   Court),  to  which  the  Dowager  ^bbkadal-^ 
Marchioness,   and  the  present  Marquess  of  Breadalbane,  the        ®^^* 
Marquess  and  Marchioness  of  Chandos,  and  all  other  necessary         The 
parties  Were  made  defendants,  and  of   which  one  object    was     chandob. 
to  obtain  the  decision  of  that  Court  upon  the  validity  of  the 
claim  set  up  by  Lord   and   Lady   Chandos.     On  the  26th  of 
January,  1836,  the  Court   of   Session   gave  Judgment  in  that 
suit  (1),  and   thereby,   among  other   things,   found,    *that   the       [  '719  ] 
Marchioness  of  Chandos  had  not,  by  her  contract  of  marriage, 
or  otherwise,  renounced  her  legitim ;  and  that  she  was,  there- 
fore, entitled   to  make  her   claim   for    the   same;    and    that, 
inasmnch  as  she  was  the  only  younger  child  of  the  late  Lord 
Breadalbane,   who  had   not  renounced   the   right    of    legitim, 
her  claim  extended  over  one  third  part  of  her  father's  personal 
estate.    An  appeal  against  the  judgment  of  the  Court  of  Session 
^&s  afterwards  presented  to  the  House  of  Lords. 

Pending  that  appeal,  the  Marquess  of  Breadalbane,  who  was 
the  party  prosecuting  the  appeal,  filed  the  present  bill  against 
the  Marquess  and  Marchioness  of  Chandos,  and  against  the 
trustees  and  executors  under  his  late  father's  testamentary 
dispositions. 

The  bill,  after  stating  the  transactions  already  mentioned  with 
respect  to  the  treaty  of  marriage  between  Lord  and  Lady 
Chandos,  and  the  circumstances  under  which  the  settlement 
of  May,  1819,  was  prepared  and  executed,  as  well  as  the  legal 
proceedings  which  had  taken  place  in  Scotland,  after  the  death 
of  the  late  Lord  Breadalbane,  relative  to  the  question  of  Lady 
C'bandos's  title  to  legitim,  went  on  to  allege  that  the  Sketch  and 
Propcsais  before  mentioned  had  come  to  the  hands  of  the 
plaintiff  on  the  5th  of  January,  1836,  only  a  few  weeks  before 
the  decision  of  the  Court  of  Session  (2),  having  been  discovered 
:n  consequence  of  a  recent  and  diligent  search  among  some  old 
papers  in  the  possession  of  Mr.  Vizard.     It  charged  that  the 

I.  14  Shaw  &  Dunlop,  309  ;  and  Ordinary  having  reported  it  to  the 
•*^  1.3  5Qiaw  &.  Dunlop,  48.  second  division  of  the  Court,  and  the 

['1]  The  cause  was  at  that  time  Judges  having  taken  time  to  consider 
vuting   for    judgment,    the    Lord      their  decision. 
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The         Proposals  were  duly  considered  by  the  late  Lord  Breadalbane 

Brkadal-     ft"d  by  the  Duke  of  Buckingham,  and  also  by  Lord  and  Lady 

BANK        Chandos,  and  were  approved  of  by  them ;  and  that  all  those 

The         *partie8,  when  they  gave  such  approval,  expected  and  intended 
Marquess  OF     ,         .      ,  ,  ,  ,  ,  .  »        ,    , 

Chandos.     that,  m  the  settlement  about  to  be  executed  m  pursuance  of  the 

[  •720  ]  Proposals,  all  clauses  would  be  inserted  which  were  usually 
inserted  upon  the  marriage  of  a  daughter  whose  father  had 
property  affected  by  the  laws  of  Scotland :  that  in  the  settle- 
ment made  upon  the  marriage  of  such  a  daughter,  a  clause  by 
which  the  daughter  renounced  her  right  to  legitim,  or  declared 
that  she  accepted  the  provision,  thereby  made  for  her,  in  lieu 
and  satisfaction  of  legitim,  was  a  clause  usually  inserted :  that 
when  the  Duke  of  Buckingham  and  Lord  and  Lady  Chandos 
approved  of  the  Proposals,  they  knew  that  the  late  Lord  Breadal- 
bane was  a  domiciled  Scotchman,  and  was  possessed  of  large 
property  both  real  and  personal,  which  was  affected  by  the  laws 
of  Scotland;  and  that  they,  as  well  as  the  late  Lord  Breadalbane 
himself,  who  must  be  presumed  to  have  been  well  acquainted 
with  those  laws,  fully  expected  and  intended,  or  understood, 
that  the  settlement  to  be  executed  in  pursuance  of  the  Proposals 
would  contain  such  a  clause. 

The  bill  further  charged,  that  any  person  conversant  with  the 
laws  of  Scotland,  and  knowing  that  the  late  Lord  Breadalbane 
was  a  domiciled  Scotchman,  would,  upon  reading  the  proviso, 
in  the  Proposals,  for  the  insertion  in  the  settlement  of  all  other 
usual  and  necessary  clauses,  have  known  that  a  clause  by  which 
Lady  Chandos  should  renounce  her  legitim,  or  accept  the  portion 
given  her  by  her  father  in  lieu  of  that  right,  was  a  usual  and 
necessary  clause :  that  the  preparation  of  the  settlement  was 
left  by  all  parties  entirely  to  Mr.  Vizard,  on  the  supposition  that 
all  proper  and  necessary  clauses,  according  to  the  Proposals, 
would  be  inserted  therein ;  but  that  Mr.  Vizard,  who  was  an 
English  solicitor,  and  not  conversant  with  the  law  of  Scotland, 

[  •721  ]  was  not  aware  of  *the  right  of  a  child  to  legitim,  according  to 
that  law :  that  Mr.  Vizard,  having  received  from  Mr.  Robson 
the  Proposals  so  approved,  immediately  caused  the  settlement 
of  the  11th  of  May,  1819,  to  be  prepared,  upon  the  basis  and 
in  execution  of  the  Proposals;  but  that,  owing  to  mistake  or 
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misapprehension,  such  Bettlement  was  not  prepared  in  conformity  Tha 

...   .,  Marquefbof 

witn  tnem.  Bbbadal- 


The  bill  further  charged,  by  way  of  evidence  of  the  late  Lord 


BANK 


fireadalbane's  intention  and  understanding  that  the  provision,  ,,    ^he 

°  *^  ,  MABQUEfiSOF 

made  by  him  for  Lady  Chandos,  should  be  in  lieu  of  legitim,  Chandos. 
that  in  all  the  instruments  executed  by  his  Lordship,  both  prior 
and  subsequently  to  the  marriage  of  his  younger  children,  in 
which  he  made  provision  for  such  younger  children,  he  declared 
that  the  provision  so  made  was  in  satisfaction  of  their  right 
to  legitim ;  and,  in  particular,  that  in  three  several  bonds  which 
he  executed  for  that  purpose,  in  the  years  1794,  1798,  and  1812, 
respectively,  a  declaration  was  inserted  to  that  effect ;  and 
farther,  that  in  a  bond  executed  by  his  Lordship  in  the  year 
1824,  by  which  the  sum  of  10,000Z.,  payable,  according  to  the 
settlement,  six  months  after  his  death,  was  secured  upon  his 
Scotch  property,  a  declaration  was  contained  that  such  provision 
was  in  full  of  all  legitim,  which  Lady  Chandos  could  claim 
against  his  estate  upon  his  decease. 

The  bill  farther  charged,  that  in  the  before-mentioned  pro- 
ceedings carried  on  in  the  Court  of  Session  in  Scotland,  that 
Court,  a<5tording  to  its  own  practice,  and  according  to  the  laws 
of  Scotland,  was  not  competent  to  take  into  consideration  the 
matters  herein-before  stated. 

The  bill  prayed,  in  substance,  a  declaration  that  according 
to  the  true  construction  of  the  settlement  of  the  *llth  of  May,  [  *^*^^  ] 
1819,  the  sum  of  80,000Z.  advanced  by  the  late  Lord  Breadal- 
faane  on  the  marriage  of  Lady  Chandos,  was  a  satisfaction  of  her 
claim  to  legitim,  and  was  accepted  by  Lord  and  Lady  Chandos 
as  such ;  and  that  Lord  and  Lady  Chandos,  by  being  parties  to 
that  settlement,  had  duly  renounced  or  released  all  their  right 
thereto  :  but  if  the  Court  should  not  be  of  that  opinion,  it  then 
prayed,  in  the  alternative,  that  the  settlement  might  be  reformed 
and  amended,  by  inserted  therein  a  proper  clause,  whereby  Lord 
and  Lady  Chandos  should  renounce  and  release  the  right  to 
legitim,  or  declare  that  the  sum  of  80,000Z.  was  given  to,  and 
accepted  by  them,  in  lieu  of  that  right ;  and  that  Lord  and  Lady 
Chandos  might  be  restrained  from  availing  themselves  of  the 
judgment  in    their  favour,  obtained  in  the  Court  of  Session 
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Thb         against   the  other  defendants,  the  trustees  of  the  late   Lord 

bkradal-    Breadalbane,  and  from  doing  any  act  to  compel  such  trustees 

^^n "        ^  P^y  ^^®^  ^^  them  the  amount  of  the  lep^itim,  or  the  funds  in 

The         which  the  same  was  invested  ;    and  that  the  trustees  might,  in 
Marquess  OP    .  ^ 

Chandob.     like  manner,  be  restrained  from  paying  over  or  transferring  such 

funds  to  Lord  and  Lady  Chandos. 

The  defendants,  the  Marquess  and  Marchioness  of  Chandos, 
by  their  answer,  among  other  things,  said  that  they  did  not 
know  or  believe  that  it  was  usual  in  Scotland,  upon  the  marriage 
of  a  child,  for  the  father  to  give  such  child  a  marriage  portion 
in  lieu  of  the  right  to  legitim ;  for,  they  *said  they  had  been 
informed  and  believed  that,  in  most  cases,  it  was  a  matter 
of  special  contract  and  arrangement  among  the  various  con- 
tracting parties,  what  should  and  what  should  not  be  done  in 
that  behalf ;  and  that  it  was  only  where  there  was  a  special  and 
express  purpose  and  intention  to  exclude  the  claim  of  legitim, 
that  it  was  usual  in  Scotland,  upon  the  marriage  of  a  child,  for 
[  •723  ]  the  father  to  give  such  child  a  marriage  *portion  in  bar  or 
satisfaction  of  legitim ;  and  that  where  it  was  intended  to  exclude 
such  claim,  a  clause  accepting  such  marriage  portion,  and 
acknowledging  it  to  be  in  lieu  thereof,  and  expressly  releasing 
the  claim,  was  usually  introduced  into  the  marriage  settlement 
of  such  child  ;  but  they  stated  that  they  did  not  know  or  believe 
that  the  late  Lord  Breadalbane  ever  expressed  any  intention, 
that  the  provision  made  by  him  for  his  daughter  Lady  Chandos, 
on  her  marriage,  should  be  in  satisfaction  of  her  claim  to 
legitim,  and  that  they  did  not  believe  that  he  ever  entertained 
such  intention. 

The  defendants,  by  their  answer,  further  stated  that  the 
terms  of  the  marriage  settlement  were  arranged  with  the  assist- 
ance, and  under  the  advice,  of  the  Earl  of  Lauderdale,  who  was 
educated  for  the  Scotch  Bar,  and  was  a  member  of  the  faculty 
of  advocates,  and  was  well  acquainted  with  the  law  of  Scotland, 
and  particularly  with  the  law  of  legitim,  and  was  also  well  aware 
of  the  fact  that  the  father  and  mother  of  Lady  Chandos  had 
married  without  any  settlement ;  and  they  further  stated  that 
the  portion  or  fortune  of  Lady  Chandos  was  a  subject  which 
was  left  by  the  defendants  to   their  respective  parents.      The 
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defendants,  by  their  answer,  positively  denied  that  they  expected         The 

or  intended,  or  that  they  believed  that  the  other  persons  who  were     bread  a  l- 

parties  to  the  treaty  of  marriage,  and  approved  of  the  Proposals,         ®^^'* 

or  any  of  them,  expected  or  intended  that  there  should  be  a  clause         I'he 

Marquess  op 
in  the  settlement  by  which  Lady  Chandos  would  be  made  to     chandos. 

release  or  renounce  her  right  to  legitim,  or  by  which  it  would 

)»e  declared  that  the  provisions  contained  in  the  settlement  were 

given  to,  and  accepted  by  her  in  lieu  of  that  right.     They  said 

they  believed  that   the   Proposals  and  settlement  were  made 

without  any  reference   whatsoever,  on  the  part  of  any  of  the 

persons  who  were  parties  thereto,  or  who  took  part  in  the  *treaty,       [  *724  ] 

to  the  right  of  Lady  Chandos  to  legitim  ;  and  that  they  did  not 

know   or   believe  that  it  was  the  intention   of  the  late  Lord 

Breadalbane,  and  they  positively  denied  that  it  was  the  intention 

of  the  defendants,  that  the  settlement  should  contain  a  clause 

barring  or  releasing  that  right.     They  further  denied,  that  it  was 

owing  to  mistake  or  misapprehension,  or  for  any  other  reason, 

that  the  settlement  was  not  prepared  by  Mr.  Vizard  in  conformity 

with  the   Proposals;  for,  they  said  that,  to  the   best  of  their 

knowledge    and   belief,   such    settlement   was  prepared,   as  to 

the  matters  in  question   in  the  cause,  entirely  in   conformity 

with   the  Proposals,  although   it  varied   therefrom  in   several 

particulars  as  to  other  matters,  not  relevant  to  the  questions 

in  the  cause. 

They  further  stated  that  the  preparation  of  the  settlement  was 

left  by  the  parties  entirely  to  Mr.  Vizard,  who  was  the  solicitor 

of  the  late  Lord  Breadalbane ;  and  that  they  believed  that  the 

settlement  did,  in  fact,  contain  all  the  clauses  which  were  intended 

to  be  introduced  therein.     They  denied  that,  according  to  the 

true  construction  of  the  settlement,  the  sum  of  30,000/.,  advanced 

by  the  late  Lord  Breadalbane,  was  in  full  satisfaction  of  any 

right  which  Lady  Chandos  had,  or  might  thereafter  have,  to 

legitim,  or  that  the  defendants,  by  being  parties  to  and  executing 

the  settlement,  had  renounced   or  released  such  right.     They 

stated,  that  in  the  action  of  multiplepoinding  in  the  Court  of 

Session  it  was  competent  to  the  parties  to  such  action  to  bring 

forward  any  defence,,  whether  legal  or  equitable,  to  the  claim  to 

legitim  set  up  by  the  defendants,  in  right  of  Lady  Chandos ; 
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Thb        and   that  it  was  competent  to  the  plaintiff  to  insist,  in  that 

Brkadal-     action,  that,  if  the  marriage  settlement   did  not  expressly  or 

^^^^        effectually  exclude   such    claim,  the   settlement    ought    to   be 

Thb         corrected    or   reformed    accordingly.     *     •      The    defendants. 
Marquess  op 
Chamdos.     Lord  and  Lady  Chandos,  now  moved  that  the  injunction  might 

[  725  ]       be  dissolved. 

Mr.  Tinney^  Mr.  PcmheiUm,  Mr.  Bnrtie,  Mr.  Wigram,  and 
Mr.  SUiart,  for  the  motion. 

Mr.  Knight,  Mr.  Jacob,  and  Mr.  Richards,  contra. 

The  case  was  very  fully  and  elaborately  argued ;  first,  upon  the 
preliminary  question  how  far  this  Court  had,  under  the  circum- 
stances, a  right,  or  if  it  had  the  right,  would,  in  the  exercise  of  its 
discretion,  be  inclined,  to  adjudicate  upon  a  matter  which  had 
already  been  entertained  and  disposed  of  by  a  foreign  tribunal  of 
competent  jurisdiction ;  especially  when  that  tribunal  was  legally, 
though  not  actually,  in  possession  of  the  fund,  and  the  trustees 
were  properly  amenable  to  its  jurisdiction  ;  and,  secondly,  upon 
the  merits,  as  appearing  from  the  admissions  contained  in  the 
defendants'  answer.  *  *  * 
[  727  ]  The  points  mainly  insisted  upon  by  the  plaintiff,  in  support  of 

the  injunction,  are  stated  and  considered  in  the  judgment. 

[Numerous  cases  were  cited  by  counsel,  but  the  decision  of  the 
Lord  Chancellor  makes  any  reference  to  those  cases  unnecessary 
for  the  purpose  of  this  report.] 

[  728  ]  The  Solicitor-General  and  Mr.  T.  J.   Phillips  appeared  for 

the  defendants,  the  trustees. 

1887.        The  Lord  Chancellor  : 

July  22. 

This  was  a  motion  to  discharge  an  order  of  the  Yice-Chancellor 

for  an  injunction  restraining  Lord  and  Lady  Chandos  from  taking 
advantage  of  a  judgment  of  the  Court  of  Session  in  Scotland. 
The  case  was  argued  before  me  some  considerable  time  ago.  The 
magnitude  of  the  sum  in  question  between  the  parties,  and  the 
order  which  has  been  pronounced  by  the  Vice-Chancellor,  made 
me'desirous  to  postpone  my  judgment,  until  I  should  have  had 
time  to  go  through  the  whole  of  the  papers,  and  to  consider  the 
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various  ix)int8  which  had  been  argued  at  the  Bar.     I  have  now  The 

had  an  opportunity  of  doing  bo  ;  and  I  hope  the  parties  have  not  '  breadal- 

experienced  any  material  inconvenience  from  the  delay  which        ^^^^ 

has  taken  place.  „    '^^^ 

^  Mabquessof 

The  bill  raises  three  propositions.  It  first  prays  the  Court  Chandos. 
to  declare,  that  by  the  construction  of  the  settlement  of  1819,  the 
claim  to  legitim  is  barred.  It  then  alleges,  that  if  that  should 
not  be  found  to  be  so,  it  was  a  matter  of  contract  and  agreement 
between  the  parties  at  the  time  of  the  marriage  settlement  of 
Lord  and  Lady  Chandos,  in  the  year  1819,  that  the  legitim 
•should  be  barred ;  and  lastly,  it  alleges  that  a  paper  has  lately 
been  discovered,  being  the  Proposals  which  preceded  the  settle- 
ment, and  that  those  Proposals  furnish  evidence  of  the  intention 
of  the  parties,  or  at  least  contain  words  amounting  to  a  contract, 
that  the  settlement  should  contain  a  provision  barring  Lady 
Chandos*s  title  to  legitim ;  and  on  these  three  grounds — the 
•construction  of  the  settlement  of  1819,  the  alleged  contract  [  •721*  ] 
l^etween  the  parties,  and  the  effect  of  words  found  in  the  Proposals, 
though  not  introduced  into  the  settlement, — it  prays  that  the  Court 
will  grant  an  injunction  to  restrain  Lord  and  Lady  Chandos  from 
Uking  advantage  of  the  judgment  of  the  Court  of  Session,  by 
which  Lady  Chandos  has  been  decreed  entitled  to  her  legitim. 

The  sum  in  question  is  of  great  magnitude ;  for  it  is  one  third 
part  of  the  whole  personal  estate  of  the  late  Lord  Breadalbane, 
which  personal  estate  is  said  to  amount  to  400,000/. 

Now,  as  to  the  first  of  the  propositions  raised  by  the  bill,  that 
is  finally  disposed  of  by  the  judgment  of  the  House  of  Lords. 
The  construction  of  the  settlement  of  1819  has  been  the  subject 
of  a  judgment  of  the  Court  of  Session,  and  that  judgment  has 
been  affirmed  by  the  House  of  Lords,  by  which  it  has  been 
decided  that  the  settlement  does  not  bar  the  title  to  legitim  in 
ihiscaae. 

The  next  proposition  in  the  bill,  namely,  that  it  was  a  matter 
of  contract,  that  the  legitim  should  be  barred,  and  that  the 
settlement  therefore  did  not  carry  into  effect  that  which  was 
H?reed  upon  between  the  parties,  is  positively  denied  by  the 
answer ;  and  this  being  a  motion  upon  the  answer,  it  must,  for 
the  present  purpose,  be  assumed,  and  indeed,  looking  at  all  the 
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Thr  transactions  between  the  parties,  I  have  not  the  slightest  doubt, 

'  brkadal-  that  there  was  no  such  contract  between  them. 

BANK  rjijjg  ^^Yy  remaining  point,  therefore,  is  that  which  has  been 

The  put  forward,  as  the  principal  equity  in  support  of  the  plaintiff's 

MAKQUESaOF    \     ,  .  ^  ,  /  ,        tT  i  f  •    i 

Chandos.     claim  to  this  injunction,  namely,  that  the  Proposals,  which  were 

[  '730  ]       not  in  evidence  before   the  Court  *of  Session,  and  which,  it  is 

alleged,  have  been  since  discovered,  contain  within  themselves 

that  which  amounted  to  a  contract,  whether  the  parties  had  it  in 

contemplation  or  not,  that  the  legitim  should  be  barred. 

The  Proposals  were  prepared  in  London  by  Mr.  Vizard.  It  is 
stated  that  they  were  approved  of  by  the  Duke  of  Buckingham, 
acting  for  his  son  Lord  Chandos,  and  by  Lord  Breadalbane, 
acting  for  his  daughter  Lady  Chandos.  The  Proposals  were,  in 
substance,  that  Lord  Breadalbane  should  pay  20,000/. — 10,000/. 
down,  and  10,000/.  within  eighteen  months  after  the  marriage— 
and  further,  that  he  should  enter  into  a  security  for  the  payment 
of  10,000/.  more  after  his  own  death.  In  consideration  of  these 
three  sums,  making,  in  all,  30,000/.,  the  Duke  of  Buckingham 
agreed  to  settle  very  large  estates  on  the  issue  of  the  marriage, 
and  out  of  those  estates  to  provide  a  jointure  for  Lady  Chandos, 
and  portions  for  younger  children  ;  and  then,  after  enumerating 
the  various  trusts  of  the  sums  of  money  to  be  thus  raised,  the 
Proposals  went  on  to  provide  for  the  different  purposes  which  the 
parties  had  in  view%  with  regard  to  the  settlement  of  the  real 
estates  and  the  application  of  the  30,000/.  for  the  benefit  of  the 
younger  children.  The  Proposals  then  contained  these  words, 
''  the  settlement  to  contain  the  usual  clause  of  indemnity  t ) 
trustees,  and  all  other  usual  and  necessary  clauses.'' 

It  is  contended,  that  inasmuch  as  it  is  usual  in  Scotland, 
when  a  father  provides  a  portion  for  a  child,  that  he  should  require 
the  child  to  enter  into  a  renunciation  of  the  claim  to  legitim, 
these  words  in  the  Proposals  amounted  to  a  contract  between 
the  parties,  whether  they  had  it  in  contemplation  or  not,  that 
the  settlement  should  contain  that  which  is  alleged  to  be  a 
usual  provision  in  Scotch  settlements. 
[  731  ]  Now,  the  settlement  itself  was  entirely  of  English  manufac- 

ture :    it  was   prepared   by  Mr.  Vizard,  who   was  an   English 
solicitor ;  and,  in  point  of  fact,  it  contains  no  such  clause ;  but 
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it  recites  that  Lord  Breadalbane  was  to  pay  and  secure  30,000/.         Thb 

Itf  AR0UE8S  OK 

as  the  portion  or  fortune   of  Lady  Chandos.     That  has  been     brbadal- 

adjudged  not  to  amount  to  a  renunciation  of  legitim ;  it  being        ^^^^ 

clearly  established,  that,  in  the  Scotch  law,  legitim  cannot  be         ^^^ 

Marquess  OP 
renounced  by  inference,  but  that  express  contract  and  distinct     chandos. 

renunciation  are  required,  for  the  purpose  of  depriving  a  child 

of  legitim. 

Lord  Breadalbane  afterwards  executed  two  bonds;    one,  to 

secure  the  10,000Z.,  payable  eighteen  months  after  the  marriage; 

and  the  other,  to  secure  the  10,000/.  payable  after  his  own  death. 

It  appears  that  in  the  year  1881  the  other  daughter  of  Lord 

Breadalbane,  now  Lady  Elizabeth  Pringle,  married ;  and  in  her 

marriage  settlement  there  is  an  express  renunciation  of  her  title 

to  legitim. 

It  appears  also  that,  in  the  year  1824,  Lord  Chandos's 
marriage  having  taken  place  in  the  year  1819,  Lord  Breadalbane 
was  desirous,  under  a  power  given  him  by  an  Act  of  Parliament, 
of  charging  upon  his  estates  the  10,000/.  which  he  had  con- 
tracted to  pay  within  six  months  after  his  decease ;  and  in  the 
bond,  which  he  then  executed  for  that  purpose,  he  expressly 
declared,  that  the  10,000/.  so  charged,  was  to  be  in  bar  of  Lady 
Chandos's  title  to  legitim.  That  circumstance,  however,  can 
only  be  material  in  so  far  as  it  may  evidence  the  impression 
upon  Lord  Breadalbane's  mind:  it  cannot  affect  the  rights  of 
the  parties,  which  are  to  be  determined,  not  by  any  thing  which 
Lord  Breadalbane  did  *after  the  marriage,  but  by  that  which  [  •732  ] 
took  place  between  the  parties  at  the  time  of  the  marriage. 

It  appears,  moreover,  that  anterior  to  the  marriage,  that  is  to 
say,  in  the  years  1794,  1798,  and  1812,  Lord  Breadalbane 
executed  certain  instruments,  making  provision  for  his  younger 
children ;  and  that  in  all  those  instruments  it  is  declared,  that 
the  provision  so  secured  was  to  be  in  bar  of  the  children's  title 
to  legitim.  These  instruments,  of  course,  are  immaterial  to  the 
present  purpose ;  they  are  important  only  as  showing  Lord 
Breadalbane's  knowledge  of  what  was  necessary  in  order  to  bar 
a  child's  claim  to  legitim. 

The  Court  of  Session  in  Scotland  is,  unquestionably,  a  court 
of  equity  as  well  as  a  court  of  law ;  and  I  apprehend  there  can 
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The         be  no  doubt,  that  it  was  within  the  jurisdiction  of  the  Court  of 
Bbeadal-     Session  to  entertain  the  question  which  the  plaintiff  has  thought 


BAME 


proper  to  raise  upon  this  record.     The  suit  in  Scotland  was  a 
The         suit  of  multiplepoinding,  in  which  all  parties,  having  any  claim, 
Chandop.     were  called  before  the  Court,  for  the  purpose  of  asserting  their 
title  to  the  personal  property  of  Lord  Breadalbane.     The  ques- 
tion, whether  Lady  Chandos's  title  to  legitim  was  barred  by  the 
settlement,  was  distinctly  raised  in  that  suit ;  but  no  question, 
with  respect  to  that  title,  founded  on  the  supposed  effect  of  the 
terms  of  the  Proposals,  was  then  brought  forward.     It  certainly 
is  contrary  to  the  practice  of  this  Court  to  assume  jurisdiction 
in  favour  of  parties  who,  having  had  an  opportunity  of  asserting 
their  title  in  another  Court,  where  the  matter  has  been  properly 
the  subject  of  adjudication,  have  either  missed  that  opportunity, 
or  have  not  thought  proper  to  bring  their  title  forward. 
[  733  ]  In   the  view  I  have  taken  of  this  case,  however,  it  is  not 

necessary  to  pursue  that  topic  further.  I  have  adverted  to  it 
only  that  I  may  not  be  misunderstood;  that  it  may  not  be 
thought  to  be  clear  that  this  Court  would  entertain  or  enforce  a 
claim  to  an  equity,  after  the  case  had  been  the  subject  of  adjudi- 
cation by  another  Court,  of  competent  jurisdiction,  and  in  which 
the  matter  of  equity  was  equally  cognizable,  upon  the  ground  of 
the  party  not  having  thought  proper,  or  having  from  accident, 
or  for  any  other  reason,  taken  no  steps,  to  bring  the  claim  before 
that  Court. 

Such  being  the  case  made  by  the  bill,  the  defendants,  by  their 
answer,  positively  deny  all  contract  or  understanding  on  the 
subject.  They  say  that  the  whole  negociation  was  left  to  the 
Duke  of  Buckingham,  on  the  one  side,  and  to  Lord  Breadalbane, 
on  the  other :  they  admit  that  it  is  usual  in  Scotland  to  insert 
clauses  barring  legitim ;  but  they  state,  that  which  was  estab- 
lished to  be  the  law  of  Scotland  by  the  decision  of  the  House  of 
Lords  in  this  very  case,  that  although  it  is  usual  to  insert  a 
clause  barring  legitim,  yet  legitim  cannot  be  barred  except  by 
distinct  contract.  They  also  admit  that,  on  Lady  Elizabeth 
Pringle's  marriage,  her  legitim  was  barred ;  but  they  allege  that 
it  was  barred  by  express  contract,  introduced  into  her  marriage 
settlement. 
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Nov,  by  what  is  stated  in  the  answer,  and  by  what  was  decided         Thb 
in  the  Court  of  Session,  and  confirmed  by  the  House  of  Lords,     bbkadIl-^ 
two  points  are  clearly  established ;  first,  that  the  mere  giving  a        ^^^^ 
portion  is  no  bar  to  legitim,  but  that  in  order  to  bar  legitim  it         Thb 
is  necessary  there  should  be  express  renunciation  ;  and  secondly,     chandos. 
that  the  settlement  in  this  case  did  not  operate  as  a  bar  to  the 
right  claimed  by  Lady  Chandos. 

The  sole  consideration,  therefore,  is  whether  the  provision  in        [  734  ] 
the  Proposals,  for  the  insertion  of  *'  the  usual  and  necessary 
clauses  "  entitles  the  plaintiff  to  have  the  settlement  reformed 
by  the  insertion  of  such  a  clause. 

The  first  question  is,  was  that  the  intention  of  the  parties  ? 
First  of  all,  was  it  the  intention  of  Lord  and  Lady  Chandos,  the 
parties  from  whom  this  very  valuable  right  is  supposed  to  have 
been  taken  away  by  what  took  place  in  the  year  1819?  By  their 
answer  they  positively  deny,  not  only  that  there  was  any  such 
intention,  or  any  such  contract,  on  their  parts,  but  that  the 
subject-matter  was  present  to  their  minds  at  all.  Li  short,  they 
state  that  they  knew  nothing  about  legitim ;  and  there  is  no 
reason  to  suppose  that  the  case  is  at  all  misrepresented  by  the 
answer. 

The  next  question  is,  was  it  the  intention  of  the  Duke  of 
Buckingham  to  surrender  the  claim  to  legitim  ?  It  is  equally 
clear  that  he  thought  nothing  about  it:  it  is  probable  that  he 
knew  nothing  about  it ;  and  there  is  an  absence  of  all  evidence 
that  he  ever  had  present  to  his  mind  the  claim  of  legitim,  to 
which  his  son,  in  right  of  his  wife,  would  become  entitled,  or 
that  he  ever  intended  to  consent  to  the  barring  of  any  such 
claim. 

It  is  then  said,  though  that  may  be  true,  yet  Lord  Breadalbane, 
Uving  in  Scotland,  and  being  acquainted  more  or  less  with 
Scotch  law,  and  having  the  assistance  of  a  very  experienced 
Scotch  lawyer.  Lord  Lauderdale,  whom  he  appears  to  have 
consulted  on  all  the  arrangements  with  regard  to  the  settlement, 
must  have  known  the  law  of  Scotland  with  reference  to  the 
child's  title  to  legitim,  and  have  known  that  it  was  usual  to 
insert  clauses  barring  legitim,  in  settlements  made  by  a  father 
•on  his  children  ;   and  that  he  must  therefore  have  understood       [  •zas  ] 
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The         the  words  *' usual  and  necessary  clauses"  as  intending  to  provide 

Bbeadal-     ^l^&t  the  settlement  to  be  prepared  in  pursuance  of  the  Proposals 

BANK        should  contain  a  clause  barring  Lady  Chandos's  title  to  legitim. 

The  The  first  observation  that  arises  upon  that  proposition  is  this, 

Marquess  OF  ^     ^ 

Chakdos.     that  Lord  Breadalbane  was  afterwards  a  party  to  the  settlement 

itself,  which  contains  no  such  clause.  It  also  appears  that  sub- 
sequently, namely,  in  the  year  1824,  he  executed  a  deed  of  that 
date,  by  which  he  charged  the  sum  of  10,000i.,  payable  within 
six  months  after  his  decease,  upon  his  Scotch  estates,  and  declared 
that  it  should  be  in  bar  of  legitim.  Now,  if  he  had  supposed  that 
legitim  had  been  already  barred  by  the  settlement,  it  would  have 
been  perfectly  unnecessary,  in  a  deed  which  was  meant  to  carry 
into  effect  the  provisions  of  the  settlement,  to  specify  that  the 
sum  thus  secured  should  be  in  bar  of  legitim. 

But,  supposing  that  Lord  Breadalbane  had  any  such  intention, 
— supposing  that,  as  he  resided  in  Scotland,  he  was  more  or  less 
cognizant  of  Scotch  law,  and  that  the  right  of  the  child  to  legitim, 
and  the  means  by  which  that  right  might  be  barred,  had  been 
present  to  his  mind — it  is  quite  clear  that  he  never  even  com- 
municated his  intention  to  the  other  parties.  The  renunciation 
of  legitim  by  his  daughter  was  a  proceeding  which  would  enure 
to  his  own  benefit :  he  was  authorised  to  treat,  on  her  behalf, 
with  the  father  of  her  intended  husband,  with  respect  to  such 
rights  as  he  conferred  upon  her  by  the  provision  of  30,000Z. 
which  he  then  made  in  her  favour;  but  he  had  no  authority, 
nor  was  it  ever  supposed  that  he  was  invested  with  any  authority, 
to  treat,  not  as  with  the  father  of  the  husband,  but  as  between 
[  *73G  ]  himself  and  his  daughter  on  the  subject  of  her  claim  to  *legitim; 
the  daughter  and  her  intended  husband  being  entirely  ignorant 
of  the  existence  of  any  such  claim,  or  of  any  such  effect  being 
given,  or  intended  to  be  given,  to  the  transaction  then  in  progress. 

Now,  if  Lord  Breadalbane  put  that  construction  upon  those 
words — of  which,  however,  there  is  not  only  no  evidence,  but  as 
to  which  I  am  perfectly  satisfied  that  the  subject-matter,  strange 
as  it  may  appear,  was  as  absent  from  his  mind  and  from  the  mind 
of  Lord  Lauderdale,  who  was  acting  for  him,  as  it  was  from  the 
minds  of  Lord  and  Lady  Chandos,  or  of  the  solicitor  who  was 
acting  for  them,  or  of  the  Duke  of  Buckingham,  who  was  acting 
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for  Lord  Chandos — but  if  that  was  the  impression  upon  his  own         The 
mind,  and  it  was  not  communicated  to  the  other  parties,  or     breadal- 
preaent  to  their  minds,  it  would  be  extremely  difficult,  from  that        ^^^^ 
impression,  to  contend  that  the  title  of  Lady  Chandos  to  legitim         ^he 
out  of  his  personal  estate  was  to  be  barred.  Chandob. 

If  Lord  Breadalbane  did  so  understand  the  words  in  the 
Proposals,  it  must  have  been  because  he  was  acquainted  with 
the  Scotch  law,  and  knew  that  such  provisions  were  usually 
inserted  in  Scotch  settlements :  and  yet  it  is  most  extraordinary, 
that,  with  that  knowledge,  and  with  the  supposed  construction 
pat  by  himself  upon  the  words,  he  should  have  afterwards 
executed  a  settlement  which  contained  no  such  provision; 
although  the  proposition  assumes  that  he,  being  conversant 
with  Scotch  law,  knew  that  by  that  law  an  express  renuncia- 
tion of  legitim  was  necessary,  in  order  to  carry  his  intention 
into  effect.  It  is  positively  denied  that  the  parties,  sought  to 
be  affected  by  this  injunction,  knew  anything  about  the  claim 
to  legitim;  and  the  result  of  the  whole  leaves  no  doubt  upon 
my  mind  that  the  matter  was  not  present  to  the  minds  of  any 
of  the  parties. 

Still,  however,  though  the  parties  had  not  the  subject-matter  [  737  ] 
present  to  their  minds,  they  may  have  used  words  which  would 
operate  upon  rights  of  which  they  were  not  cognizant.  If  a 
person  thinks  proper  to  bar  all  the  rights  which  he  has,  it  is 
not  necessary  to  prove  that  he  knew  all  his  rights,  or  that  he 
had  ascertained  what  his  rights  were. 

That  brings  the  case  to  the  question — the  only  arguable 
question, — what  is  the  effect  of  these  words  in  the  Proposals. 
Now  it  must  always  be  kept  in  view  that,  by  the  law  of  Scotland, 
nothing  but  an  express  renunciation  will  have  the  effect  of  barring 
the  title  to  legitim ;  and  it  would  be  a  strange  conclusion,  indeed, 
it  the  Court  were  to  decide,  that  the  introduction  of  these  words 
into  the  Proposals  had  the  effect  of  depriving  one  of  the  con- 
tracting parties  of  a  title  to  property  of  so  enormous  an  amount, 
although  none  of  the  parties  to  the  arrangement  intended  that 
the  words  should  have  any  such  operation. 

Nevertheless,  it  is  possible  that  the  words  may  have  had  that 
effect.     Now  the  Proposals  relate  entirely  to  English  subject- 
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Thb         matter.     They  are  made  between  parties  resident  in  England  : 

\f.  A  BQ  (7E8B  OF 

bkbadal-  they  were  made  with  reference  to  the  marriage  settlement  of  the 
^^^^  son  of  an  English  nobleman  marrying  the  daughter  of  a  Scotch 
The         nobleman :  they  were  prepared  in  England  :  the  subject-matter 

Chandob.  was  English,  and  all  the  parties  were  English ;  and,  after  providing 
for  all  the  purposes  usual  in  a  settlement  of  that  description, — 
pin-money  and  a  jointure  for  the  wife,  portions  for  the  younger 
children,  and  then  for  the  settlement  of  the  estate, — the  Proposals 
conclude  in  these  words,  ''  the  settlement  to  contain  the  usual 
clause  of  indemnity  to  trustees,  and  all  other  usual  and  necessary 

[  '738  ]  clauses."  Now,  I  apprehend,  taking  these  Proposals  *according 
to  their  ordinary  sense,  that,  when  parties,  after  stating  what 
they  profess  to  do,  and  the  provisions  which  they  intend  to 
make,  provide  that  **  all  usual  and  necessary  clauses  "  shall  be 
inserted,  they  must  be  understood  to  mean  all  clauses  usual  and 
necessary  for  the  purpose  of  carrying  into  effect  the  provisions 
before  expressed ;  and  of  these  the  right  to  legitim  formed  no  part. 
In  Anstruther  v.  Adair  (i)  the  case  arose  out  of  a  settlement 
which  was  executed  in  Scotland,  between  parties  domiciled 
in  that  country,  and  the  question  was  with  respect  to  the 
equity  of  the  wife  according  to  the  English  law.  It  was 
decided,  and  most  properly  decided,  by  Lord  Brougham,  that 
the  settlement  being  executed  in  Scotland  between  Scotch 
parties,  it  must  be  dealt  with  according  to  the  law  of  Scotland ; 
and  that  you  cannot  apply  the  equities  of  the  English  law 
between  parties  living  in  Scotland,  and  who  never  had  those 
equities  in  their  contemplation.  So,  here,  in  the  case  of  a 
settlement  to  be  executed  in  England,  between  English  parties, 
relating  to  English  subject-matter,  and  providing  for  its  objects 
by  the  usual  clauses,  and  not  with  reference  to  anything  dehors 
the  settlement,  or  to  any  right  which  might  arise  by  the  law  of 
a  foreign  country, — Scotland  being  for  this  purpose  a  foreign 
country,  and  under  the  administration  of  different  laws, — the 
obvious  meaning  of  these  words  in  the  proviso  would  be,  that 
there  should  be  all  such  clauses  as  were  usual  and  necessary 
for  the  purpose  of  carrying  into  effect  the  contract  between 
the  parties. 

(1)  39  R.  R.  263  (2  My.  &  K.  515). 
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There  were  cited,  not,  I  believe,  in  the  argument  here,  but  in         The 

the  coarse  of  the  argument  in  the  House  of  *Lords,  a  variety  of     brbadal- 

eases  with  respect  to  that  part  of  our  law  which  bears  the  nearest        ^^^^ 

analoinr  to  the  law  of  legitim  in  Scotland ;  I  mean  the  law  with         I'he 

Marquess  OF 
respect  to  the  right  of  children,  under  the  customs  of  London     chavdos. 

and  York,  to  a  share  of  their  deceased  parents'  estate ;  and      L  *739  ] 

several  instances  were  referred  to,  in  which  the  title  of  the 

child  had  been  barred  by  the  provision  given  by  the  father  to 

the  child.     Cases  were  cited  in  which  the  father  had  advanced 

a  portion  to  his  child,  and  had  stipulated  that  such  advancement 

should  bar  the  orphanage  part ;  but  no  case  was  produced,  and 

I  presume  no  case  exists,  in  which  the  title  of  the  child  has  been 

held  to  be  barred  by  that  which  has  taken  place  here,  namely, 

by  simply  advancing  the  portion  of  the  child,  in  terms  such  as 

thorn  which  are  contained  in  this  settlement ;  the  only  words,  in 

the  settlement,  on  which  the  argument  was  founded,  being,  that 

the  30,000{.  were  there  expressed  to  be  given  "  as  the  portion  or 

fortune  "  of  Lady  Chandos. 

The  ground  upon  which  this  motion  is  rested,  is,  that  there  is 
evidence  which  would  justify  the  Court  in  correcting  the  settle- 
ment. The  Proposals  having  been  afterwajyls  matured  into  a 
settlement,  it  is  the  settlement  which  binds  the  rights  of  the 
parties,  unless  there  be  something  bringing  the  case  within 
the  authority  of  other  cases,  in  which  the  Court  has  felt  itself 
authorised  to  correct  a  settlement,  upon  the  ground  of  mistake 
or  misapprehension,  and  to  introduce  into  the  instrument  some- 
filing  which  appears  to  have  been  the  intention  of  the  parties,  as 
evidenced  by  other  means  than  the  settlement  itself. 

Now,  in  order  to  justify  the  Court  in  taking  such  a  course,  it 
is  obvious  that  a  clear  intention  must  be  proved ;  it  must  be 
shown  that  the  settlement  does  not  ^carry  into  effect  the  inten-  [  *740  ] 
tioD  of  the  parties.  If  there  be  merely  evidence  of  doubtful  or 
ambiguous  words  having  been  used,  the  settlement  itself  is  the 
eonstruetion  which  the  parties  have  put  upon  those  doubtful  or 
ambiguous  words.  They  have  themselves  removed  any  doubt, 
which  might  have  existed,  upon  that  which  forms  the  foundation 
of  the  settlement.  But,  in  this  case,  although  it  is  unnecessary 
tor  me  to  pursue  that  subject  farther,  there  is,  in  fact,  an  absence 
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The        of  proof  that  the  settlement  did  grow  out  of  these  Proposals.     It 

liBEADAL-     differs  from  the  Proposals  in  some  most  important  parts.     No 

®^^*        doubt  those  were  the  Proposals  originally  suggested :  what  passed 

The        between  the  time  when  the  Proposals  were  prepared,  and  the 
Marquess  OF  .  r  r    r         » 

Chandos.  execution  of  the  settlement —what  gave  rise  to  any  change  of 
intention,  or  why  it  was  that  the  settlement  was  not  in  con- 
foi-mity  with  the  Proposals  in  other  matters, — does  not  at  all 
appear ;  but  there  is  evidence  of  a  manifest  departure,  in  the 
settlement,  in  some  important  points,  from  the  arrangement  as 
contained  in  the  Proposals.  In  order  to  justify  the  Court  in 
correcting  the  settlement,  it  must  be  proved,  not  only  that  the 
contract  was  different  from  that  which  the  settlement  carried 
into  effect,  but  that  there  was  no  change  of  intention,  by  which 
the  circumstance  that  the  settlement  did  not  follow  the  terms  of 
the  original  contract  might  be  explained. 

If  Lord  Breadalbane  had  the  knowledge  which  is  the  foundation 
of  the  whole  argument — if,  seeing  these  words  in  the  Proposals, 
he  imagined  that  the  settlement  would  contain  terms  barring 
Lady  Chandos's  title  to  legitim  out  of  his  estate,  he  would  of 
course  have  expected  that  the  settlement  should  be  so  framed  as 
to  effect  that  purpose ;  and,  as  the  benefit  of  her  renunciation 
would  enure  to  him,  he  would  naturally  look  to  see  that  his 

L  *74i  ]  object  had  been  accomplished.  Lord  ^Breadalbane,  however, 
is  made  a  party  to  that  settlement,  not  for  the  purpose  of 
taking  the  benefit  of  Lady  Chandos's  renunciation,  but  because 
he  was  a  party  contracting  to  make  further  provision  for  Lady 
Chandos  by  paying  20,0002.  at  a  future  period  to  the  trustees  ; 
and  there  is  nothing  in  the  settlement,  which  could  induce  him 
to  suppose,  that  the  intention  which  he  is  assumed  to  have  had 
in  his  mind,  of  protecting  his  personal  estate  from  the  claim  of 
Lady  Chandos  to  legitim,  had  been  carried  into  effect. 

In  the  course  of  the  argument  here,  many  books  were  referred 
to,  for  the  purpose  of  showing,  that,  in  Scotch  settlements,  it 
is  usual  to  insert  clauses  barring  legitim.  That  only  proves, 
however,  that  it  is  usual  so  to  contract ;  for  it  is  decided  that, 
without  special  contract  for  that  purpose,  legitim  cannot  be 
barred ;  and  the  question  is,  not  whether  it  is  usual  in  Scotch 
settlements^  but  whether  it  is  usual  in  English  settlements,  in 
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which   no    reference    is    made    to    legitim,   or    to   any  rights         The 
dependent  upon  the  Scotch  law,  to  insert  such  a  clause.  Breadal^ 

It  is  sworn  by  the  answer,  by  which  I  am,  on  this  motion,         ^^^ 
bound,  that  Lord  and  Lady  Chandos  never  intended  to  give  up         The 
their  claim  to  legitim ;  and  I  am  satisfied,  from  all  the  facts  of  the     chakdos. 
ease,  as  they  are  now  before  the  Court,  that  the  question  never 
once  occurred  to  the  minds  of  any  of  the  parties.     If  it  had,  that 
claim  might  have  been  barred :  but,  looking  to  the  settlement, 
1  am  equally  clear  that  it  provided  ''  all  the  usual  and  necessary 
claases  '*  which  the  parties  intended ;  and  I  must  construe  the 
Proposals  to  mean,  all   clauses  usual  and  necessary  for  the 
purpose  of  carrying  into  effect  the  arrangement  before  detailed, 
of  which  the  renunciation  of  legitim  formed  no  part. 

I  am  also  of  opinion  that  if  this  were  doubtful,  the  settle-        [  742  ] 
ment  afterwards  executed  removes  the  doubt,  and  proves  what 
the  parties  meant ;   and  that  there  is  not  any  such  evidence 
to  show  a  mistake  in  the  settlement,  as  would  justify  a  court  of 
equity  in  interfering  to  reform  the  settlement  upon  that  ground. 

Tpon  these  grounds,  I  am  bound  to  dissolve  the  injunction 
which  the  Vicb-Chancellor  has  granted. 


MOTLEY  V.  DOWNMAN.  i837. 

July  6. 
(3  My.  &  Cr.  1—17 ;  S.  C.  6  L.  J.  (N.  S.)  Ch.  308.)  -1- 

Principles  and  rules  upon  which  the  Court  interferes,  by  injunction,  to  Cottbnhaw 
prevent  a  defendant  from  using  a  trade  mark  where  the  claim  of  the  L.C. 

plaintifi  to  have  the  exclusive  use  of  the  trade  mark  has  not  been  legally  [  1  ] 

established,  and  is  open  to  question. 

[Upon  the  point  stated  in  the  head-note,  the  Lord  Chancellor 
^aid :] 

The  Court,  when  it  interferes  in  cases  of  this  sort,  is  [  14  ] 
eiercising  a  jurisdiction  over  legal  rights ;  and,  although, 
-^^metimes,  in  a  very  strong  case,  it  interferes,  in  the  first 
instance,  by  injunction,  yet,  in  a  general  way,  it  puts  the 
I*iirty  upon  asserting  his  right  by  trying  it  in  an  action  at  law. 
1/  it  does  not  do  that,  it  permits  the  plaintiff,  notwithstanding 
•lie  suit  in  equity,  to  bring  an  action.  In  both  cases,  the  Court 
b'  only  acting  in  aid  of,  and  is  only  ancillary  to,  the  legal  right. 

18—2 
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[31] 


I  can  hardly  conceive  a  case  in  which  the  Court  will  at  once 
interfere  by  injunction,  and  prevent  a  defendant  from  dis- 
puting the  plaintiff's  legal  title.  The  present  order  interposes 
the  injunction,  and  does  not  put  the  parties  in  a  situation  to  try 
the  question  at  law. 

[The  remaining  portion  of  the  judgment  is  occupied  with  the 
special  facts  which  in  his  Lordship's  opinion  made  it  a  question 
of  considerable  nicety  whether  the  plaintiff's  claim  was  valid,  and 
the  injunction  was  accordingly  dissolved.] 


MAECH  V.  EUSSELL. 

(3  My.  &  Cr.  31—44 ;  S.  C.  6  L.  J.  (N.  S.)  Ch.  303 ;  1  Jur.  588.) 
In  the  year  1810  a  sum  of  stock  was  transferred  into  the  names  of  A. 
and  B.,  in  trust  for  a  father  and  mother,  in  certain  proportions,  for  their 
respective  lives,  with  remainder  to  their  children.  Shortly  afterwards, 
the  stock  was  transferred  by  A.  and  B.  into  the  name  of  B.  only,  who 
appropriated  it  to  his  own  use.  In  the  year  1818,  the  father  and  mother 
filed  a  bill  against  A.  and  B.,  to  have  the  stock  replaced ;  and  the  children 
(two  in  number)  were  co-plaintiffs,  and,  being  infants,  sued  by  their 
father,  as  their  next  friend;  but  that  suit  was  soon  afterwards  com- 
promised, upon  B.  giving  security  for  the  payment  of  interest  for  the 
time  past  and  for  the  time  to  come.  A.  subsequently  died,  and  his 
personal  estate  was  distributed  among  his  legatees;  and  two  of  those 
legatees  then  died,  having  received  their  legacies;  and  the  residuary 
personal  estate  of  one  of  them  was  paid  over  to  her  residuary  legatee. 
These  distributions  were  made  in  ignorance  of  any  demand  arising  out 
of  the  breach  of  trust  in  which  A.  had  concurred.  The  eldest  of  the  two 
children  attained  twenty-one  in  1821,  and  the  other  in  1823.  In  1833 
they  filed  a  bill  alone  against  B.  and  the  personal  representative  of  A.  and 
his  surviving  legatees,  and  the  personal  representatives  of  his  deceased 
legatees,  and  the  residuary  legatee  of  one  of  those  deceased  legatees,  and 
against  the  father  and  mother  of  the  plaintifPs,  praying  to  have  the  fund 
replaced : 

Held,  that  the  plaintiffs  were  entitled  to  call  upon  the  surviving  legatees 
of  A. ,  and  the  personal  representatives  and  legatees  of  his  deceased  legatees 
to  refund ;  and  that,  without  any  previous  inquiry,  as  to  whether  the 
plaintiffs  had  known  of  or  acquiesced  in  the  breach  of  trust,  or  the 
compromise  of  the  suit  of  1818. 

By  a  deed,  dated  the  18th  of  November,  1807,  and  made 
between  Thomas  March  and  Prudence  his  wife  of  the  one  part, 
and  George  Eussell  and  George  Hodgson  of  the  other  part,  it 
was  declared  that  liussell  and  Hodgson  should  stand  possessed 
of  a  sum  of  1,000Z.  Navy  6  per  cent.  Bank  Annuities,  which 
had  been  transferred  into  their  joint  names  by  Thomas  March, 
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upon  truBt  to  permit  Thomas  March  to  receive  one  third  of  the       March 

diTidends  for  his  life,  and  to  pay  the  remaining  two  thirds  to      Bussell. 

Prudence  March   daring  the  joint   lives  of  her  husband  and 

herself,  for  her  separate  use ;  and,  after  the  death  '''of  Thomas       [  *32  ] 

]£arch,  and  in  the  event  of  his  wife  surviving  him,  to  pay  the 

whole  of  the  dividends  to  Prudence  March,  for  her  life;   and, 

after  the  death  of  Prudence  March,  whether  in  the  lifetime  or 

after  the  decease  of  Thomas  March,  to  stand  possessed  of  the 

Bank  Annuities    (subject    to   the   trust    for   payment   of    the 

dividends  of  one-third   to   Thomas  March  during  his  life),  in 

trust  for  George  March  and  John  March,  children  of  Thomas 

and    Prudence  March,   and   all   and   every   other    child    and 

children   of  Thomas   March   by  Prudence  his  wife,   thereafter 

to  be  born,  who  should  be  living  at  the  time  of  the  decease  of 

Prudence  March,  and  the  issue  of  such  of  them  as  should  be 

then  dead,  leaving  issue,  in  equal  shares,  such  issue  taking  the 

shares  to  which  their  parents  would  have  been  entitled,  to  be 

vested  interests  when  they  should  attain  twenty-one,  with  benefit 

of  survivorship.   The  deed  contained  a  power,  enabling  Prudence 

March  to  appoint  a  new  trustee,  in  the  stead  of  any  trustee  who 

should  die,  or  be  desirous  of  being  discharged,  or  refuse  to  act. 

In  the  month  of  March,  1810,  Thomas  Grant  was  appointed  a 
trustee  of  the  above-mentioned  deed  of  settlement  in  the  stead 
of  Creorge  Hodgson,  who  retired  from  the  trust ;  and  the  Navy 
5  per  cent,  stock  was  thereupon  transferred  into  the  joint  names 
of  George  Bussell  and  Thomas  Grant. 

Soon  after  Grant's  appointment  as  trustee,  Bussell  and  Grant 
transferred  the  stock  into  the  name  of  Bussell  only,  who 
subsequently  sold  it  out,  and  applied  the  produce  to  his  own  use. 

Thomas  and  Prudence  March  had  no  children  besides  those 
already  mentioned,  of  whom  George  was  bom  in  "^or  about  the       [  *33  j 
year  1800,  and  John,  in  or  about  the  year  1802. 

»  «  «  *  * 

In  the  year  1818,  Thomas  and  Prudence  March,  and  George        [  84  ] 
and  John  March,  their  sons,  then  infants,  by  Thomas  March, 
their  father  and  next  friend,  filed  a  bill  in  Chancery,  against 
Russell  and  Grant,  for  the  purpose  of  compelling  them  to  replace 
the  stock ;  but  that  suit  was  compromised,  soon  after  its  institution, 
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March  upon  Bussell  giving  additional  security  for  the  payment  of 
Russell,  interest  for  the  time  past,  and  for  the  punctual  payment  of 
interest  for  the  future.  Grant,  however,  had  put  in  his  answer 
to  the  bill,  and  had  set  forth  in  it  a  written  document,  purport- 
ing to  be  signed  by  Thomas  and  Prudence  March,  expressly 
authorising  him  to  transfer  the  stock  to  his  co- trustee,  Bussell. 

Grant  died  in  the  year  1820  ;  having,  by  his  will,  given  all  his 
personal  estate,  not  specifically  bequeathed,  to  his  sister  Sarah 
Matson,  widow,  and  to  John  Perkins  and  William  Wise,  upon 
trust  to  convert  it  into  money  ;  and,  after  payment  of  his  debts, 
to  pay  one  third  to  Sarah  Matson,  and  one  other  third  to  Mary 
Smith ;  and,  as  to  the  remaining  third,  to  pay  one  third  part  of  it 
to  Alicia  Eliza  Arrowsmith,  wife  of  Thomas  Arrowsmith ;  and, 
as  to  the  remaining  two  thirds  of  the  last-mentioned  third, 
to  invest  it  upon  Government  or  real  securities,  and  pay  the 
interest  to  Alicia  Eliza  Arrowsmith  for  life,  for  her  separate  use  ; 
and  after  her  death  to  divide  the  capital  equally  amongst  all  her 
children,  the  shares  of  daughters  being  vested  at  the  age  of 
[  *35  ]  twenty-one,  or  at  marriage,  *and  the  shares  of  sons  at  the  age 
of  twenty-one,  with  benefit  of  survivorship.  Sarah  Matson, 
John  Perkins,  and  William  Wise,  were  appointed  executors  of 
this  will ;  and  the  will  was  proved,  together  with  a  codicil,  by 
Sarah  Matson  and  John  Perkins,  on  the  18th  of  July,  1820. 

Sarah  Matson  died  in  the  year  1880 ;  having,  by  her  will, 
given  all  the  residue  of  her  personal  estate  to  Sarah  Prudence 
Arrowsmith,  spinster,  and  appointed  John  Perkins  her  sole 
executor,  who  afterwards  proved  her  will. 

Mary  Smith  also  died,  having  appointed  George  Bay  and  John 
Grant  Smith  her  executors,  both  of  whom  proved  her  will. 

The  present  bill  was  filed,  in  the  year  1888,  by  George  March 
and  John  March,  as  the  only  children  of  Thomas  and  Prudence 
March,  against  Bussell,  Perkins,  Thomas  Arrowsmith,  and  Alicia 
Eliza  his  wife,  Sarah  Prudence  Arrowsmith,  who  was  one  of  the 
children  of  Alicia  Eli^a  Arrowsmith,  and  also  against  her  other 
children,  against  Thomas  and  Prudence  March,  against  Bay,  and 
against  John  Grant  Smith,  who  was  out  of  the  jurisdiction  of  the 
Court ;  and  it  prayed  that  Bussell,  and  Perkins,  as  executor  of 
Grant,  might  be  decreed  to  lay  out  the  amount  produced  by  the 
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sale  of  the  1,0002.  5  per  cent.  Navy  Bank  Annuities,  or  the  value       Maboh 
of  that  stock,  in  the  purchase  of  stock,  in  the  name  of  the      russblu 
Aeooimtant-General,  upon  the  trusts  of  the  settlement ;  and  that 
the  rights  and  interests  of  the  plaintiffs,  and  of  the  defendants, 
Thomas  and  Prudence  March,  in  the  stock  so  to  be  purchased, 
mis^t  be  ascertained  and  declared  ;    and  that  Perkins  might 
either  admit  assets  of  Grant,  or  that  the  usual  accounts  of 
Grant's  personal  estate  might  be  *taken ;  and  that,  in  case  it       [  *36  j 
should  appear,  in  taking  such  accounts,  that  any  part  of  Grant's 
personal  estate  had  been  received  by  Sarah  Matson,  Mary  Smith, 
or  the  Arrowsmiths,  as  residuary  legatees  of  Grant,  then  that 
tiie  personal  estate  of  Sarah  Matson  and  Mary  Smith  might  be 
charged  with,  and  the  Arrowsmiths  might  be  ordered  to  refund 
a  sufficient  part  of  the  personal  estate  so  received,  to  answer  the 
plaintifiEs'  demands  ;   and  that  Perkins,  as  executor  of  Sarah 
Matson,  and  Bay  and  J.  G.  Smith,  as  executors  of  Mary  Smith, 
might  admit  assets  of  their  respective  testatrixes,  or  that  the 
osual  accounts  of  the  personal  estates  of  those  testatrixes  might 
be  taken ;  and  if  it  should  appear  that  any  part  of  the  personal 
estate  of   Sarah  Matson  had  been  received  by  Sarah  Prudence 
Arrowsniith,  as  her  residuary  legatee,  then  that  she  might  refund 
the  whole  or  a  sufficient  part  of  what  she  should  so  have  received. 
Perkins,  by  his  answer,  stated  that  in  the  year  1828  Grant's 
affairs  were  finally  wound  up  by  Sarah  Matson,  by  whom  alone 
his  personal  estate  had  been  possessed,  and  that  the  net  residue 
of  2,086^.  lis.  4d.  was  appropriated  by  her,  according  to  the 
directions  of  Grant's  will ;  the  two  thirds  of  a  third,  set  apart 
for  Alicia  Eliza  Arrowsmith  and  her  children,  being  invested  in 
the  funds,  in  the  joint  names  of  Sarah  Matson  and  Perkins ;  and 
that  Grant's  personal  estate  was  thus  applied  and  administered, 
without  his  (Perkins's)  having  any  notice  of  the  claim  now  made 
by  the  plaintiffs  in  this  suit.    He  admitted,  also,  that  he  had 
paid  to  Sarah  Prudence  Arrowsmith  the  clear  surplus  of  Sarah 
Matson's  estate,  being  1292. 15a.  11(2.,  or  thereabouts,  but  without 
any  notice  or  knowledge  of  the  plaintiffs'  claim,  or  of  the  circum- 
stances under  which  it  was  now  made ;  and  that,  in  January, 
1838,  he  changed  the  security  of  that  part  of  Grant's  estate,  which 
had  been  set  apart  for  the  *  Arrowsmiths,  from  the  funds  to  a       [  *37  ] 
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Mabch  mortgage.  The  statements  of  Thomas  Arrowsmith  and  his  wife, 
Russell,     and  such  of  her  children  as  were  of  age,  were  to  the  same  effect. 

The  defendant  Bay,  by  his  answer,  stated  that  he  had 
possessed  the  personal  estate  of  Mary  Smith  to  a  very  small 
amount,  and  not  sufficient  to  pay  her  funeral  and  testamentary 
expenses  and  debts,  exclusive  of  the  sum  which  the  bill  alleged 
that  she  had  received  as  one  of  Grant's  residuary  legatees ;  as  to 
which  he  was  unable  to  state  whether  it  had  been  received  by 
Mary  Smith  or  not. 

By  the  decree  made  in  this  cause  by  the  present  Master  of 
THE  Bolls,  it  was  declared  that  Bussell  and  the  assets  of  Grant 
were  liable  to  make  good  the  1,000Z.  Navy  Bank  Annuities,  and 
to  pay  the  plaintiffs'  costs  of  this  suit ;  and  an  account  of 
Grant's  assets  was  directed;  and  it  was  declared  that  his 
residuary  legatees,  to  the  extent  of  the  sums  received  by  them, 
were  liable  to  make  good  the  plaintiffs'  demand ;  and  an  account 
was  directed  of  what  had  been  paid  to  each  of  the  legatees; 
and  an  account  of  Sarah  Matson's  assets  was  directed ;  and  it 
was  declared  that  Sarah  Prudence  Arrowsmith,  as  her  residuary 
legatee,  to  the  extent  of  the  sum  received  by  her,  not  exceeding 
the  sum  which  should  be  found  to  have  been  received  by  Sarah 
Matson  in  respect  of  Grant's  residuary  estate,  was  liable  to 
make  good  the  plaintiffs'  demand  ;  and  an  account  was  directed 
of  what  had  been  received  by  Sarah  Prudence  Arrowsmith  in 
respect  of  the  residuary  estate  of  Sarah  Matson :  and  it  was 
declared,  that  Thomas  Arrowsmith  was  liable  for  the  one  third 
of  a  third  of  the  residuary  personal  estate  of  Thomas  Grant, 
which  had  been  received  by  his  wife  Alicia  Eliza  Arrowsmith ; 
and  the  remaining  two  thirds  of  such  third,  invested  in  the 
[  *38  ]  name  of  Perkins,  were  *declared  to  be  also  liable  to  the 
plaintiffs'  demand ;  and  an  inquiry  was  directed,  whether  Mary 
Smith  had  received  any  thing,  and  what,  in  respect  of 
Grant's  residuary  personal  estate;  and  it  was  ordered,  that 
what  should  appear  to  have  been  received  by  her,  should  be 
answered  by  Bay  out  of  her  assets.  It  was  also  ordered  that, 
out  of  the  funds  so  declared  to  be  liable,  the  l,000i.  Bank  Navy 
5  per  cent.  Annuities,  now  reduced  to  8J  per  cent.  Annuities, 
should  be   replaced.     It    was    referred   to   the  Master  to   tax 
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ibe  plaintifffl*  costs,  and  it  was  ordered  that  such  costs  should       March 
be  paid  by  Bussell,  and  by  the  other  defendants,  out  of  the      rusbell. 
funds  so  declared  to  be  liable  ;  and  that,  when  the  stock  should 
have  been   replaced,  any  of  the  parties  should  be  at  liberty 
to  apply  with  respect  to  the  dividends. 

All  the  defendants,  with  the  exception  of  Bussell  and  Thomas 
March  and  Prudence  March,  appealed  from  the  whole  of  this 
decree,  except  so  far  as  it  affected  Bussell. 

Mr.  Barber,  Mr.  Koe,  and  Mr.  Lqftus  Lowndes^  in  support 
of  the  appeal,  *  *  urged  that  the  present  plaintiffs,  as  well  as 
the  defendants  March  and  wife,  must  be  deemed  to  have  had 
full  notice,  not  only  of  the  breach  of  trust,  but  of  what  was 
done  in  the  suit  of  1818,  and  to  have  acquiesced  *in  the  abandon-  [  *39  j 
ment  of  that  suit,  and  the  consequent  undisturbed  distribution 
of  Grant's  assets ;  for  one  of  the  plaintiffs  attained  twenty- one 
in  the  year  1821,  and  the  other,  two  years  afterwards.     «     «     * 

Mr.   Wakefield   and   Mr.    W.    T.  S.    Daniel,  contra,   cited 
Bennett  v.  CoUey  (i). 

Mr.  Barber,  in  reply. 

The  Lord  Chancellor  [after  stating  the  facts  of  the  case,  and       ^^g.  3. 
the  substance  of  the  decree  :j 

The  appeal  is  not  by  Bussell,  but  by  the  personal  represen- 
tative and  legatees  of  Grant ;  and  although  the  representative 
of  Grant  joined  in  the  appeal,  yet,  in  the  result,  the  case,  as  far 
as  Grant  was  concerned,  was  not  pressed  in  argument.  It 
seemed  to  be  admitted  that  the  decree  could  not  be  impugned, 
so  far  as  Grant's  assets  were  concerned ;  but,  in  opposition  to 
the  plaintiffs'  *right  to  call  on  the  legatees  of  Grant  to  refund,  [  *40  ] 
two  questions  were  made :  first,  that  the  assets  of  Grant,  having 
been  administered  in  ignorance  of  this  demand,  ought  not  to  be 
followed ;  and  secondly,  that  the  Court  ought  not  to  have  made 
the  decree  which  it  has  made,  without  a  previous  inquiry,  whether 
the  plaintifiis  knew  of,  or  acquiesced  in,  the  breach  of  trust,  or  in 
the  arrangement  stated  to  have  been  made  in  the  year  1818. 

(1)  35  E.  B.  135  (5  Sim.  181  ;   2  My.  &  £.  225). 
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March  Now,  as  to  the  first  point,  which  raises  the  proposition  that 

RU8SELL.  assets  cannot  be  followed  in  the  hands  of  legatees,  to  whom  they 
have  been  handed  over  by  the  personal  representative,  in  igno- 
rance of  the  demands  of  creditors  which  existed  at  the  time,  it  is 
to  be  observed,  that  almost  all,  I  may  say  all,  the  cases  in  which 
legatees  have  been  compelled  to  refund,  have  been  cases  in  which 
the  assets  have  been  distributed  in  ignorance  of  the  claim.  It  can 
hardly  be  supposed  that  the  personal  representative  would  take 
upon  himself  the  responsibility  of  handing  over  the  assets  to  the 
legatees,  if  he  was  aware  that  any  creditors  of  the  deceased  were 
still  unpaid.  Upon  this  branch  of  the  argument,  several  cases 
were  cited  which,  in  my  opinion,  have  no  application  whatever 
to  the  present  question.  They  were  cases  in  which  an  executor 
or  administrator  has  been  held  protected  for  payments  which, 
though  not  regular,  were  payments  made  in  ignorance  of  the 
superior  claims  of  other  parties.  They  were  cases  in  which  the 
executor  or  administrator  had  honestly  and  faithfully  discharged 
his  duty,  to  the  best  of  his  knowledge ;  and  he  was  held  to  be  pro- 
tected. But  the  question  here  is,  whether  the  creditor  shall  not  be 
entitled  to  follow  the  assets,  which  are  his  fund,  (the  debts  not 
having  been  paid,)  in  the  hands  of  persons  who  have  not  purchased 
them,  but  to  whom  they  have  been  delivered  in  mistake. 
[  41  ]  That  a  creditor  may  follow  assets  in  the  hands  of  legatees 

to  whom  they  have  been  delivered  in  ignorance  of  the  creditor's 
demand,  has  been  an  established  principle  of  this  Court  from 
the  earliest  period,  of  the  decisions  in  which  we  have  any  traces. 
In  Hodges  v.  Waddington  (i),  the  rule  was  laid  down;  and  in 
Noel  V.  Robinson  (2),  it  was  said  to  be  the  constant  practice  to 
allow  a  creditor  to  compel  a  legatee  to  refund:  From  that  period 
to  the  decision  of  Lord  Eldon  in  Gillespie  v.  Alexatideris),  there 
is  no  instance  of  any  doubt  being  entertained  as  to  the  right 
of  the  creditor  to  follow  assets  in  the  hands  of  a  legatee  to 
whom  they  have  been  delivered  upon  the  supposition  of  there 
being  assets  to  pay  that  legatee :  and  what  Lord  Eldon  says  in 
Gillespie  v.  Alexander  is  applicable  to  more  than  one  of  the  points 
in  this  case ;  for  he  says,  that  where  a  decree  has  directed  an 

(1)  2  Vent.  360.  2  Vent.  358. 

(2)  1   Vern.   90 ;    and  bee  IS.    C.  (3)  27  R.  fi.  35  (3  Russ.  130). 
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account  of  debts,  a  creditor  is  permitted  to  prove  his  debt,  as       March 

long  as  there  happens  to  be  a  residuary  fund  in  Court,  or  in  the      russ'ell. 

hands  of  the  executor  ;  and  that  if  he  has  not  come  in  till  after 

the  executor  has  paid  away   the  residue,  he  is  not   without 

remedy,  though  he  is  barred  the  benefit  of  that  decree ;  for, 

if  he  has  a  mind  to  sue  the  legatees,  and  bring  back  the  fund, 

he  may  do  so.     Now,  that  is  a  case  in  which  the  assets  have 

been  administered  in  ignorance  of  the  claim,  because  they  have 

been  administered  by  the  Court,  after  means  have  been  taken 

for  the  purpose  of  bringing  forward  all  those  who  have  claims 

open  the  fund ;  but  that  proceeding  shall  not  protect  a  legatee 

from  the  liability  to  refund. 

Formerly,  when  legacies  were  paid,  it  seems  to  have  been 
the  practice  to  oblige  the  legatee  to  give  ^security  to  refund,  in  [  *-^2  ] 
case  any  other  debts  were  discovered.  That  practice  has  been 
discontinued,  but  the  legatee's  liability  to  refund  remains.  The 
creditor  has  not  the  same  security  for  the  refunding  as  when  the 
legatee  was  obliged  to  give  security  for  that  purpose,  but  he  has 
the  personal  liability  of  the  legatee. 

The  first  proposition,  therefore,  cannot  be  maintained  in  point 
of  law;  but  is  contrary  to  the  established  rule  of  the  Court 
from  the  earliest  period  to  which  it  can  be  traced. 

The  second  point  made  by  the  appellants  is,  that  there  ought 
to  be  an  inquiry  whether  the  plaintiffs  knew  of  or  acquiesced 
in  the  breach  of  trust,  or  the  arrangement  said  to  have  been 
made  in  the  year  1818. 

Now,  in  order  to  make  it  proper  to  direct  that  inquiry,  it 
would  be  necessary  to  show  that  such  knowledge  and  acquies- 
cenee  would  afford  a  defence,  and  also  that  sufficient  matters 
are  pat  in  issue  by  the  pleadings  to  entitle  the  party  to  ask  for 
that  inquiry.  It  caimot  be  meant  that  the  plaintiffs  acquiesced 
in  the  breach  of  trust  at  the  time  at  which  it  was  committed ; 
because  it  was  committed  in  or  soon  after  the  year  1810,  when 
one  of  the  plaintiffs  was  only  ten  years  of  age,  and  the  other  was 
only  eight.  What  is  meant,  therefore,  must  be,  knowledge  and 
acquiescence  after  the  two  plaintiffs  attained  twenty-one,  which 
as  to  one  of  them,  was  in  the  year  1821,  and  as  to  the  other, 
in  the  year  1823. 
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March  The  knowledge  or  acquiescence  would  not  be  knowledge  of  or 

Russell,  acquiescence  in  the  breach  of  trust,  but  it  would  be  knowledge 
in  1821  of  a  title  to  the  property  (supposing  they  became 
informed  of  their  title  then),  and  abstaining  to  sue,  from  that 
[  *43  ]  time  until  the  year  1833 :  "^but  it  was  admitted  that,  as  against 
Bussell  and  the  estate  of  Grant,  the  plaintiffs  were  not  barred 
by  the  time  that  had  elapsed.  It  was  admitted  (and  indeed 
it  could  not  have  been  disputed)  that  the  time  was  not  such 
as  to  prevent  the  plaintiffs  from  instituting  this  suit  against 
one  of  the  trustees  and  the  representatives  of  the  other.  There 
appears,  therefore,  to  be  nothing  to  prevent  them  from  suing 
Grant's  legatees,  unless  there  have  been  acquiescence,  and 
knowledge,  and  concurrence,  on  the  part  of  the  plaintiffs. 

Not  only  has  no  knowledge,  on  the  part  of  the  plaintiffs,  of  the 
breach  of  trust  been  proved,  but  there  is  no  allegation  in  the  bill 
from  which  their  knowledge  would  appear,  nor  is  any  such  defence 
put  in  issue. 

It  was  said,  that  in  the  year  1818  another  bill  was  filed,  and 
that  the  plaintiffs  may  have  known  of  the  compromise  of  that  suit. 

The  only  evidence  of  that  is,  that  one  of  the  witnesses  deposes 
to  the  fact  of  a  bill  having  been  filed,  in  which  the  children  were 
joined  as  co-plaintiffs,  but  of  the  proceedings  having  been  stopped, 
by  Bussell  having  offered  to  give  security  for  the  payment  of  the 
arrears  of  interest,  and  for  due  payment  of  the  interest  for  the 
future.  This  would  be  an  agreement  wholly  for  the  benefit  of 
the  tenants  for  life,  and  affording  no  security,  indemnity,  or  remedy 
to  the  children,  who  are  the  present  plaintiffs.  It  is  not  to  be 
supposed  that,  if  they  did  know  of  this  agreement,  many  years 
afterwards,  when  they  came  of  age,  they  would  acquiesce  in  an 
arrangement  which  gave  them  no  sort  of  benefit,  but  on  the  other 
hand,  would  deprive  them  of  their  remedy  for  the  recovery  of  the 
[  '44 1  property ;  nor  are  there  any  allegations,  *in  the  pleadings,  of  their 
having  known  of  it,  or  of  their  having  adopted  it,  so  as  to  make 
it  an  act  of  their  own. 

Then  I  was  referred  to  the  decree  made  in  Sjuith  v.  Birch  (i), 
which  directed  an  inquiry,  whether  the  plaintiffs  had  assented  to 
or  acquiesced  in  the  funds  remaining  in  wrong  hands,  by  means 
(1)  An  unreported  case  befoi*e  Sir  John  Leach  in  1831. 
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of  which  they  were  lost :  but,  without  knowing  all  the  circum-  Mabch 
stances  of  that  case,  it  is  impossible  to  know  whether  the  facts  rubsell. 
justified  that  decree.  If  any  breach  of  trust  had  there  been  com- 
mitted, by  the  funds  being  allowed  to  be  in  improper  hands,  and 
if  the  parties  to  whom  the  funds  belonged  chose  to  acquiesce  in 
that  state  of  circumstances,  they  could  xiot  very  well  complain  of 
an  act  to  which  they  were  themselves  parties.  That  decree, 
therefore,  affords  no  ingredient  for  coming  to  a  conclusion  in  the 
present  case. 

When  the  plaintiffs  first  became  informed,  either  of  the  breach 
of  tmst  or  of  the  abandonment  of  the  suit  of  1818,  does  not  appear ; 
and  whatever  may  have  taken  place  before  the  year  1821  is 
immaterial,  inasmuch  as,  up  to  that  period,  they  were  both  under 
age.  There  is  no  allegation  with  respect  to  the  time  at  which  they 
became  aware  of  any  of  the  circumstances,  except  that  they  came 
of  age  in  the  years  already  mentioned,  and  that  the  bill  was  not 
filed  until  the  year  1888.  It  is  not  contended  that  the  lapse  of 
time  will  bar  their  right  to  the  remedy  to  which,  according  to  the 
practice  of  this  Court,  they  are  entitled.  I  see  nothing  to  interfere 
with  that  right  so  vested  in  them^  and  the  appeal  must  therefore 
be  dismissed  with  costs. 


Decree  affirmed. 


MOOEE  V.  FEOWD(l).  isas. 

(3  My.  &  Cr.  45-^1 ;  8.  C.  6  L.  J.  (N.  S.)  Ch.  372  ;  1  Jur.  663.)  J>ec.\%,  19, 

A  trustee,  who  is  a  solicitor,  is  entitled  to  be  repaid  such  costs,  charges,  1886. 

and  expenses  only  as  he  has  properly  paid  out  of  pocket ;  and  it  makes  Jan,  18. 

no  difference  in  this  respect,  that  the  instrument  creating  the  trust  2337 

may  have  directed  that  the  trust  monies  should  be  applied  in  payment  ^^,  15, 

of  all  expenses,  disbursements,  and  charges,  to  be  incurred,  sustained  

or  borne  by  the  trustee,  in  professional  business,  journeys  or  otherwise ;  Lord 

and  that  the  trustee  might  retain  all  reasonable  costs,  charges,  and  Tottenham. 

expenses  which  he  might  sustain  or  be  put  unto ;  such  costs,  charges, 

and  expenses  to  be  reckoned,  stated,  and  paid  as  between  attorney  and  '-       -' 

client. 

This  cause  was  heard  before  the  Lord  Chancellor,  when  Master 
of  the  Bolls,  and  the  parties  consented  to  receive  his  Lordship's 
judgment  after  he  had  become  Lord  Chancellor. 

One  of  the  questions  discussed  at  the  hearing  was,  whether 

(1)  In  re  Fish  [1893}  2  Ch.  413,  62  In  re  Wehh  [1894]  1  Ch.  73,  63  L.  J. 
L  J.  Ch.  977,  69  L.  T.  233,  C.  A. ;      Ch.  145,  70  L.  T.  318,  C.  A. 
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MooRK       four  trustees,  who  were  all  attorneys  and  solicitors,  were  entitled 
frowd.      to  any  costs  or  charges  beyond  those  which  they  might  have  paid 
out  of  pocket. 

By  indentures  of  lease  and  release,  of  the  6th  and  7th  of  April, 
1827,  certain  property  was  conveyed  by  the  plaintiff  (Charlotte 
Moore)  and  others,  to  Edward  Frowd,  Robert  Bond,  William 
Palmer,  and  William  Elkington,  who  were  all  attorneys  and 
solicitors,  in  fee,  upon  trust  to  sell,  in  lots  for  building,  and  to 
apply  the  produce  of  the  sale,  and  the  rents  and  profits  to  accrue 
in  the  mean  time,  in  payment  of  the  costs,  charges,  and  expenses 
of  preparing  the  indenture  of  release,  and  all  the  expenses,  dis- 
bursements, and  charges,  already  or  thereafter  to  be  incurred  or 
sustained  or  borne  by  the  trustees,  or  the  trustees  or  trustee  for 
the  time  being,  either  in  professional  business,  journeys,  or  other- 
wise, for  the  purpose  of  negotiating  or  performing  the  agreements, 
trusts,  and  purposes  thereinbefore  mentioned  or  directed  to  be 
carried  into  execution ;  and  also  all  the  costs,  charges,  and  expenses 
of  the  persons  who  had  been,  or  should  or  might  be  employed  by 
the  trustees  for  the  time  being,  as  surveyors,  auctioneers,  bailiffs, 
[  U6]  agents,  or  servants,  in  *preparing  and  making  maps,  plans, 
surveys,  estimates,  particulars  and  conditions  of  sale,  roads, 
bridges,  sewers,  or  other  improvements  upon  the  property,  or 
in  managing  the  same,  and  receiving  the  rents  and  profits  thereof, 
or  of  selling  clay  and  brick  earth  thereon,  or  otherwise  letting 
or  selling  the  same  premises,  or  any  part  thereof ;  and  also  all 
sums  of  money  which  the  trustees  might  deem  expedient  and 
proper,  for  the  purchase  of  any  estate  or  interest  of  any  person 
in  the  property,  to  enable  them  to  make  a  good  and  marketable 
title  or  titles  to  any  purchaser  or  purchasers ;  and  also  of  all  the 
expenses  of  abstracts  of  title,  and  copies  of  deeds  and  other  docu- 
ments for  perfecting  the  same ;  and  all  other  the  expenses  of  carrying 
the  trusts,  powers,  and  authorities  therein  mentioned  into  execu- 
tion, and  then  to  make  such  payments  as  were  therein  mentioned. 
It  was  further  provided  that  the  trustees  should,  out  of  the  trust 
monies,  deduct,  retain  to,  and  reimburse  themselves  all  such 
reasonable  costs,  charges,  and  expenses  as  they  or  any  of  them 
should  or  might  sustain,  expend,  or  be  put  unto,  in  or  about  the 
execution  of  all  or  any  of  the  trusts  thereby  in  them  reposed ; 
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BQch  costs,  charges,  and  expenses  to  be  reckoned,  stated,  and  paid       moore 
as  between  attorney  and  client.  FroWd. 

Mr.  Pemberton  and  Mt\  Heathfieldy  for  the  plaintifif,  contended 
thai  the  trustees  were  only  entitled  to  their  costs  out  of  pocket ; 
they  cited  Robitison  v.  Pett  (i),  and  New  v.  Jones,  in  the  Exchequer, 
before  Lord  Lyndhurst,  on  the  9th  of  August,  1833  (2). 

Mr.  WiUcocky  for  the  defendant  Prowd,  contended  that  the 
trustees    were    entitled    to    have   their   professional    *charges       [  '47  ] 
allowed.    ♦     *     ♦ 

Mr.  Bickersteth  and  Mr.  Wright,  for  Bond. 

Mr.  Tinney  and  Mr.  Bird,  for  Palmer. 

Mr.  Bethelly  for  the  assignee  of  Elkington,  who  had  become 
bankrupt. 

Mr.  Pemberton,  in  reply. 

The  Lord  Chancbllor  (after  disposing  of  other  questions  in  the        issr. 
cause)  said :  ^f^r>. 

The  next  and  the  most  important  point  is,  as  to  the  claim  by 
the  plaintiff,  to  have  disallowed  all  the  defendants'  bills  of  costs, 
except  money  out  of  pocket. 

It  appears  that  the  four  trustees  were  all  solicitors,  and  the  bill 
alleges  that  Mr.  Frowd's  two  bills  amounted  to  7902.  5a.  2d.,  the 
joint  bill  of  Elkington  and  Palmer  to  680Z.  15a.  3^.,  and  Bond's 
bill  to  238{.  la.  7d.,  making,  altogether,  1,7092.  2a.  That  all 
these  bills  are  to  be  examined  and  taxed  is  not  disputed ;  but  the 
question  is,  whether  such  taxation  is  to  be  a  taxation  of  a  solicitor's 
bill,  in  the  usual  course,  between  solicitor  and  client,  or  ^whether  [  *48  ] 
the  Master  is  to  be  directed  to  allow  only  costs  out  of  pocket, 
properly  expended. 

The  first  question  is,  whether  the  deed  of  trust  disposes  of  this 
question ;  because  the  parties  may,  by  contract,  make  a  rule  for 
themselves,  and  agree  that  a  trustee,  being  a  solicitor,  shall  have 
some  benefit  beyond  that  which,  without  such  contract,  the  law 

(1)  3  P.  Wms.  249,  (2)  An  unreported  case ;  see  Lewin 

on  Trusts, 


! 
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MooBE  would  have  allowed ;  but,  in  such  a  case,  the  agreement  must  be 
Frowd.  distinct,  and  in  its  terms  explain  to  the  client  the  effect  of  the 
arrangement ;  and  the  more  particularly,  when  the  solicitor  for 
the  client,  becoming  himself  a  trustee,  has  an  interest,  personal 
to  himself,  adverse  to  that  of  the  client.  It  is  not  easy,  in  such 
a  case,  to  conceive  how,  consistently  with  the  established  rules 
respecting  contracts  between  solicitors  and  their  clients,  a  solicitor 
could  maintain  such  a  contract,  made  with  his  client,  for  his  own 
benefit,  the  client  having  no  other  professional  adviser,  and  in 
the  absence  of  all  evidence,  and  of  any  probability,  of  the  client 
(a  woman,  too)  having  been  aware  of  her  rights,  or  of  the  rule  of 
law,  or  of  the  effect  of  the  contract :  but  the  necessity  for  following 
up  these  considerations  does  not  arise  in  this  case,  unless  the  deed 
contains  a  distinct  agreement  for  this  purpose. 

There  are  two  parts  of  the  deed  applicable  to  this  point ;  first, 
that  part  in  which  the  trusts  are  declared,  wherein  it  is  provided 
that  all  costs,  charges,  and  expenses  of  the  deed,  and  all  expenses, 
disbursements,  and  charges  already  or  hereafter  to  be  incurred, 
sustained,  or  borne  by  the  trustees,  or  any  of  them,  either  in 
professional  business,  journeys  or  otherwise,  for  the  purpose  of 
negotiating  or  performing  the  agreements,  trusts,  and  purposes 
before  mentioned,  and  all  costs,  charges,  and  expenses  of  persons 
to  be  employed  by  them  as  surveyors,  &c.,  and  all  other  expenses 
[  '49  J  of  carrying  the  *trusts  into  execution,  shall  be  paid,  in  the  first 
place,  out  of  the  produce  of  the  intended  sales. 

Now  the  costs  in  question  being  the  ordinary  remunerations 
of  a  solicitor,  as  distinguished  from  the  costs  out  of  pocket,  cannot 
be  considered  as  charges  and  expenses  incurred,  sustained,  or 
borne  by  the  trustees ;  but  such  expressions  in  terms  apply  to 
payments  made  or  liabilities  incurred. 

The  next  provision  is  more  specific;  it  provides  that  each 
trustee  is  to  be  at  liberty  to  retain  and  reimburse  himself  all 
such  reasonable  costs,  charges,  and  expenses  as  he  may  sustain 
or  be  put  unto,  such  costs,  charges,  and  expenses,  to  be  reckoned, 
stated,  and  paid  as  between  attorney  and  client;  but  this 
provision  does  no  more  than  the  rule  of  law  would  have  done, 
a  trustee's  costs  being  taxed  as  between  attorney  and  client. 
And  what  are  the  costs  so  to  be  taxed?     Costs  which  the 
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trustee  may  sustain  or  be  put  unto ;  terms  wholly  inapplicable       Moohe 
to  Bums  claimed  as  remuneration.  Fbowd. 

There  is  nothing  in  either  of  these  provisions  which  is 
peculiarly  applicable  to  the  case  of  the  solicitor  being  also 
trustee.  It  cannot,  therefore,  be  assumed  that  the  intention  was 
to  provide  for  some  other  mode  of  dealing  with  that  union  of 
characters,  than  what  the  law  would  have  enforced ;  and  still 
less  that,  under  such  provision,  a  solicitor  dealing  with  his 
client  can  be  permitted  to  claim  that  which,  without,  at  least, 
a  specific  contract  with  the  client,  and  proof  that  the  client  was 
folly  cognizant  of  her  legal  rights  independently  of  such  contract, 
and  of  the  efiEect  and  legal  consequences  of  the  act  upon  such 
legal  rights,  he  would  not  be  entitled  to  claim. 

It  remains,  therefore,  to  be  seen  what  is  the  rule  of  law  in  \  bO] 
eases  in  which  no  specific  contract  regulates  the  rights  of  the 
parties.  It  is  clear  that  if  an  attorney  be  allowed  to  make 
profit,  by  means  of  professional  business,  of  his  office  of  trustee, 
it  will  constitute  an  exception  to  a  rule  well  known  and  estab- 
lished in  all  other  cases  :  Robinson  v.  Pett  (i).  A  factor  acting 
as  executor  is  not  so  entitled  :  Scattergood  v.  Haiiison  (2) ;  nor 
a  eomniission  agent:  Sheriff  w.  Axe  (3).  Why  is  the  case  of  a 
solicitor  to  constitute  an  exception  to  the  rule  ?  What  is  the 
reason  given  for  the  rule  ?  It  is,  I  think,  well  stated  in  Robinson 
V.  Petty  "  The  reason  seems  to  be,  for  that  on  these  pretences, 
if  allowed,  the  trust  estate  might  be  loaded,  and  rendered  of  little 
value."  It  is  not  because  the  trust  estate  is  in  any  particular 
case  charged  with  more  than  it  might  otherwise  have  to  bear ; 
but  that  the  principle,  if  allowed,  would  lead  to  such  conse- 
quences in  general.  In  the  case  of  the  factor  or  agent,  if  the 
executors  had  employed  other  persons  in  those  capacities,  they 
would  probably  have  been  allowed  the  expenses  ;  but  if  they  are 
k)  perform  those  duties  themselves,  and  to  charge  a  profit  upon 
such  employments,  what  protection  can  the  plaintiff  have  against 
extravagant  charges  ?  Do  not  these  reasons  apply  to  the  case 
of  solicitors  ?  Does  not  this  very  case  strongly  exemplify  the 
danger,  and  illustrate  the  merit  of  the  rule  which  would  avert 

(1)  3  P.  Wms.  249.  (3)  4  Eusp.  33. 

(2)  Moeeley,  128. 
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Moore 

V. 

Frowd, 


[•51] 


it  ?  If,  therefore,  it  had  been  necessary  for  me  to  come  to  a 
conclusion  upon  this  point,  without  the  aid  of  previous  decisions 
directly  applicable,  I  should  not  have  felt  much  difficulty  in  the 
performance  of  that  duty ;  but  still,  I  am  glad  to  be  relieved 
from  that  necessity,  and  to  find  my  own  opinion  confirmed  by 
that  of  Lord  Lyndhurst,  in  the  case  of  *N€w  v.  Jones  (i),  in 
which  that  question  was  deliberately  considered,  and  decided 
conformably  to  the  opinion  I  have  expressed. 

It  was,  indeed,  said  that  a  contrary  decision  had  taken  place 
in  the  case  of  Daniel  v.  Goldson  (2),  but  I  do  not  find  that  the 
point  was  there  raised  or  decided.  The  Master,  indeed,  may 
have  allowed  such  costs ;  but  I  do  not  find  any  judgment  of  the 
Court  upon  it. 

In  Lord  Lyndhubst's  judgment  I  entirely  concur,  and  must, 
therefore,  in  this  case,  direct  that,  in  taking  the  accounts 
against  the  trustees,  they  should  be  allowed  only  the  costs  out 
of  pocket. 

The  Master,  in  taking  the  accounts  of  the  trustees,  is  not  to 
allow  to  them  any  professional  charges,  or  charges  for  loss 
of  time,  or  other  emoluments,  but  to  allow  only  such  charges 
and  expenses  actually  paid  by  them  out  of  pocket  as  he  shall 
find  to  have  been  properly  incurred  and  paid  by  them. 


1836. 
Nor. 

1837. 
N(*v.  15. 

Lord 

Cot  rENHAM, 

L.C. 

[52] 
[58] 


MALCOLM  V.  O'CALLAGHAN  (3). 

(3  My.  &  Cr.  52—63 ;  S.  C.  1  Jur.  838.) 

Principles  and  practice  of  the  Court  with  respect  to  allowances  made 
to  receivers  for  extraordinary  services. 
Unauthorized  and  unprofitable  expenditure  disallowed. 

[In  this  case  the  Lord  Chancellor  (in  reference  to  the  point 
mentioned  in  the  head-note)  said :] 

What  are  the  ordinary  duties  of  a  receiver  authorized  to  sue 
for  a  particular  part  of  the  estate  supposed  to  be  outstanding, 
when  he  exercises  his  own  discretion  without  any  other  specific 
authority  or  direction  from  the  Court  ?     It  has  not,  and  cannot 


(1)  See  ante,  p.  207. 

(2)  Before  the  Vioe-Chanoellor  in 
1833.     No  reference  is  given  to  any 


report  of  this  case. 

(3)  Harris  v.  Sleep  [1897]  2  Ch.  80, 
66  L.  J.  Ch.  596,  76  L.  T.  670,  C.  A. 
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be  contended   that  his  ordinary  duty   would    justify  him   in 
incurring  the  expenses  of  journeys  to,  and  of  residence  in,  a 
foreign  country,  whilst  prosecuting  in  that  country  a  suit  which 
he  had  been  authorized  to  commence.     [His   Lordship  here 
referred  to  the  proceedings  to  show  that  certain  special  orders 
which  had  been  made  authorizing  the  receiver  to  attend  certain 
proceedings  in  Paris  did  not  include  the  particular  visits  here  in 
question.]    A  country  solicitor  is  not,  in  general,  allowed  his  costs 
of  attending  a  suit  in  London,  although  his  client  may  have 
requested  him  so  to  do.     If,  indeed,  success  had  attended  the 
exertions  of  the  receiver,  and  he  could  have  shown  that  such 
success  had  arisen  from  his  presence  in  Paris,  it  might  have 
been  thought  inequitable  for  the  parties  to  take  the  benefit  of 
such  exertions  without  defraying  the  expenses  which  had  attended 
them,  although  no  previous  authority  for  incurring  them  had 
been  given.    But  the  present  is  the  case  of  an  unauthorized  and 
unprofitable  expenditure.     In  the  case  of  In  re  Montgomery  (i), 
which  was  cited  in  the  ^course  of  the  argument,  the  receiver  of  a 
lunatic's  estate  instituted  proceedings  which,  being  wrong  in  form, 
he  abandoned,  and  having  afterwards  taken  other  proper  pro- 
ceedings} he  was  successful  for  the  estate.     The  Court  there 
refused  to  allow  him  the  costs  of  the  abandoned  proceedings, 
although  the  Master  reported  that  the  receiver  acted  bond  Jide, 
and  ought  to  be  allowed  the  costs.     It  is  not  easy  to  conceive  a 
case  in  which  such  a  claim,  not  founded  upon  the  general  practice 
of  the  Coarty  or  upon  any  special  order,  and  not  sanctioned  by 
success,  could  be  maintained  against  the  estate. 

[The  remainder  of  the  judgment  is  occupied  with  an  investi- 
gation of  the  special  facts,  showing  that  the  expenditure  was 
anprofitable  as  well  as  unauthorized.] 

(1)  1  MoUoy,  419. 
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183J.  TASKEK  V.  SMALL  (1). 

"aw.  18.        (3  My.  &  Cr.  63—71 ;  on  appeal  from  6  Sim.  625—633 ;  S.  C.  o  L.  J.  (N.  S.) 
— ^  Ch.  321.) 

T  nrH 

OOTTBKHAM  ^^  ^  general  rule  only  the  parties  to  a  contract  or  their  representatives 

L.C.  can  be  properly  made  parties  to  a  suit  for  speoific  performance  of  the 

[  63  ]  contract. 

Strangers  to  a  contract,  even  though  necessary  parties  to  the  con- 
sequent conveyance,  cannot  be  properly  made  parties  to  the  suit  for 
specific  performance. 

[This  was  an  appeal  from  a  decree  for  specific  performance 
of  a  contract  for  the  sale  of  certain  lands  to  the  plaintiff. 

Certain  persons  who  were  not  parties  to  the  contract,  but  who 
disputed  the  vendors'  power  to  sell  the  property,  in  which  they 
claimed  to  be  interested,  were  made  defendants  to  the  suit  for 
specific  performance. 
r  64  ]  One  of  the  defendants,]  Mrs.  Small,  by  her  next  friend,  pre- 

sented a  petition  of  rehearing;  and  submitted,  first,  that  the 
Vice-Ghancellor's  decree  was  erroneous  upon  the  merits ;  and, 
secondly,  that  the  record  was  wrong  in  point  of  form,  and  that 
she  ought  not  to  have  been  made  a  party  to  the  suit.  The 
arguments  urged  by  the  respondents  on  the  second  point  are 
stated  and  considered  in  the  judgment,  in  which  the  material 
facts  of  the  case  are  also  shortly  recapitulated. 

Mr.  Knight  and  Mr.  Spence,  for  the  purchaser,  in  support 
of  the  decree. 

Mr.  Cooper,  for  the  defendants  Baker  and  Mann  [who  were 
the  vendors,  selling  by  the  direction  of  the  defendant  Arthur 
George  Small.] 

Mr.  Jacob  and  Mr.  Willcocky  for  the  appeal. 

^av.  18.       The  Lord  Chancellor  : 

;  65  *    *    The  facts  of  the  case,  as  stated  in  the  bill,  are  shortly 

these :  Mr.  Small,  previously  to  his  marriage,  was  entitled  to 
the  estate  in  question,  in  tail  male,  subject  to  the  life  estate 
of  Mrs.  Lucas ;  and  by  his  marriage  articles,  dated  the  8rd  of 

(1)  But  where  an  action  properly  other  persons  parties  to  the  action, 
seeks  other  relief  arising  out  of  a  Bishop  of  Winchettery,  Mid  ffatits  By. 
contract,  it  may  be  proper  to  make      Co,,  (1867)  L.  E.  5  Eq.  17.— O.  A.  S. 
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December,  1830,  his  intended  wife,  the  present  appellant,  Mrs.       Tasker 
Small,  being  then  an  infant,  he  contracted  with  her  uncle,  Mr.        small. 
Ashford,  that  subject  to  the  life  estate  of  Mrs.  Lucas,  and  to  the 
raising,  by  mortgage  or  otherwise,  of  any  sum  or  sums  of  money, 
not  exceeding  in  the  whole  15,000Z.,  by  himself,  the  estate  should 
be  conveyed  and  assured  upon  the  trusts  of  a  settlement ;  and 
for  that  purpose  he  covenanted  that,  as  soon  as  conveniently 
might  be  after  the  marriage,  subject  and  without  prejudice  to 
the  raising  by  any  ways  or  means,  and  at  any  time  or  times  he 
should  think  proper,  of  any  sum  or  sums  of  money,  not  exceeding 
in  the  whole  15,000Z.,  by  mortgage,  annuity,  or  otherwise,  for 
his  own  use  and  benefit,  and  to  any  deed  or  deeds  and  assur- 
ances which  he  might  thereafter  make  or  execute  for  securing 
the  repayment  of  such  sum  or  sums  of  money  and  the  interest 
thereof,  he  would  make  and  execute  all  necessary  and  proper 
acts  and  deeds  for  the  purpose  of  settling  the  estate  to  the  use 
of  Mr.  Ashford,  during  the  life  of  the  wife,  in  trust  to  pay  the 
rents  to  her,  for  her  separate  use,  with  remainder  to  himself  for 
life,  remainder  amongst  the  children  of  the  marriage,  remainder 
to  the  survivor  of  the  husband  and  wife,  with  various  powers  of 
management  and  application  of  the  rents  for  the  benefit  of  the 
children — all  applicable  to  the  real  estate — and  a  provision  that 
there  should  be  inserted  in  the  settlement  all  such  powers, 
provisoes,   covenants,  clauses,  and  agreements    as   might    be 
considered  essential  for  the  parties  interested  therein,   or  as 
might  be  proper  for  effecting  the  several  purposes,  and  as  were 
osually  contained  in  settlements  of  the  like  kind. 

By  indentures  of  the  2nd  and  3rd  of  March,  1831,  Mr.  Small,        [  66  ] 
having  borrowed  5,0002.  of  Thomas  Phillips,  conveyed  the  estate 
comprised  in  the  articles  to  Phillips,  subject  to  the  usual  proviso 
for  redemption,  and  covenanted  to  levy  a  fine  for  that  purpose. 
Phillips  had  a  power  of  sale  given  to  him  by  the  mortgage  deed, 
and  it  contained  an  assignment  of  a  policy  of  insurance  for 
5,000/.  upon  the  life  of  Mrs.  Lucas. 
A  fine  was  accordingly  levied  in  Easter  Term,  1881. 
By  indentures  of  the  26th  and  27th  of  October,  1882,  Mr. 
Small,  having  borrowed  another  sum  of  5,000/.  of  the  defendant 
Wakeford,  secured  the  repayment  of  it  in  a  similar  manner ;  but 
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TA8KER  for  this  loan  the  defendants,  Benjamin  B.  Baker  and  Thomas 
f^MALL.      Mann,  joined  as  sureties  in  the  covenant  for  payment. 

By  indentures  of  the  28th  and  29th  of  October,  1882,  to  which 
Mr.  Small  and  Mr.  Ashford,  Phillips  and  Wakeford,  two  of  the 
mortgagees,  and  Benjamin  B.  Baker  and  Thomas  Mann  were 
expressed  to  be  parties,  Mr.  Small  conveyed  the  estate  to  Baker 
and  Mann,  subject  to  the  life  estate  of  Mrs.  Lucas,  and  subject 
also  to  the  mortgages,  upon  trust,  if  Small  made  default  in 
paying  the  interest  upon  the  mortgages  or  the  premiums  upon 
the  policies,  to  sell  the  estate,  at  their  discretion,  and  to  apply 
the  proceeds  in  reimbursing  themselves,  repaying  the  premiums 
paid,  paying  the  mortgage  debts  due  to  Phillips  and  Wakeford, 
and  to  pay  the  surplus  to  Mr.  Small,  or  to  the  persons  entitled 
thereto  under  the  articles  of  the  8rd  of  December,  1880. 

Mr.  Small  subsequently  raised  two  other  sums,  one  of  2,500Z. 

by  mortgage  to  the  defendant  Hawkins,  and  the  other  of  1,000/., 

[  *67  ]       by  sale  of  an  annuity  now  vested  in  the  *defendant  Sarah 

Baker ;  so  that  of  the  whole  15,000Z.  the  sum  of  1,500Z.  only 

remained  to  be  raised. 

The  defendants,  Baker  and  Mann,  are  the  vendors  under  the 
deed  of  the  29th  of  October,  1882 ;  and  they,  by  an  agreement, 
dated  the  21st  of  December,  1888,  (to  which  they  were  parties  of 
the  first  part,  Mr.  Small,  of  the  second  part,  and  the  plaintiif, 
of  the  third  part,)  agreed,  in  consideration  of  19,2502.,  to  sell  the 
fee-simple  of  the  estate  to  the  plaintiff,  expectant  upon  the  death 
of  Mrs.  Lucas,  so  far  as  such  estate  had  been  acquired  under  the 
fine,  or  as  Small  could  acquire  it  during  her  life  with  her  con- 
currence. It  appears  that,  by  deeds  executed  in  pursuance  of  the 
statute  (i),  Mr.  and  Mrs.  Lucas  having  consented,  the  effect  of  a 
recovery  was  obtained,  and  the  legal  estate  vested  in  Phillips  the 
mortgagee.  There  is  no  allegation  in  the  bill  respecting  Mrs. 
Smairs  interest,  except  in  the  statement  of  the  marriage  articles. 

To  this  bill  Mr.  Ashford  and  Mrs.  Small  put  in  a  general 
demurrer,  upon  the  discussion  of  which,  or  at  the  hearing,  two 
questions  were  made ;  first,  whether  the  marriage  articles  autho- 
rised Mr.  Small  to  sell  the  estate  to  raise  the  15,000/.,  and,  if  so, 
whether,  under  the  circumstances,  such  power  was  duly  exercised ; 
and,  secondly,  whether  Mrs.  Small  was  a  proper  party  to  the  suit, 
(1)  3  &  4  Will.  IV.  c.  74. 
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From  the  report  of  the  case  in  the  Court  below  upon  the       Talker 
demurrer  (i),  it  appears  that  the  counsel  for  Mrs.  Small,  being       small. 
desirous  of  obtaining  a  decision  upon  the  other  points,  waived 
the  objection  of  Mrs.  Small  being  a  party  to  the  suit,  and  the 
Vicb-Chancellor,  being  of  *opinion  that  the  articles  authorised       [  *68  ] 
the  sale,  over-ruled  the  demurrer;   but  his  Honour  expressed 
some  doubt  whether  Mrs.  Small  ought  to  have  been  made  a 
party  to  the  suit.     Upon  the  argument  at  the  hearing,  reported 
in  the  same  book,  both  points  were  again  raised ;  but  his  Honour 
made  a  decree  declaring  that  Small  was  entitled  to  sell  the  fee- 
simple  and  inheritance  in  remainder  of  the  whole  estate,  for  the 
purpose  of  raising  the  15,0002.,  and  referred  it  to  the  Master  to 
inquire  whether  that  sum,  or  any  and  what  part  thereof,  had  been 
raised,  and  whether  the  contract  of  the  21st  of  December,  1888, 
was,  at  the  time,  a  fit  and  proper  contract. 

The  decree  adjudicates  nothing  as  to  the  propriety  of  the 
contract,  and  cannot,  therefore,  be  objected  to,  if  the  declaration 
be  correct,  that,  under  the  articles.  Small  was  entitled  to  sell  the 
fee-simple  in  remainder  of  the  whole  estate,  for  the  purpose  of 
raising  the  15,000/.;  all  questions  as  to  the  manner  in  which 
that  power  was  exercised  being  reserved  :  but  1  understand  the 
declaration  to  decide,  that  such  power  existed  from  the  moment 
of  the  execution  of  the  articles. 

The  second  question  is  to  be  considered  first,  because,  if  Mrs. 
Small  be  not  a  proper  party  to  the  suit,  it  will  not  only  be  unneces- 
6ary»  bat  improper,  to  give  any  opinion  as  to  any  point  in  the  cause. 

It  is  not  disputed,  that,  generally,  to  a  bill  for  a  specific  per- 
fbrmance  of  a  contract  of  sale,  the  parties  to  the  contract  only 
are  the  proper  parties;  and,  when  the  ground  of  the  jurisdiction 
of  courts  of  equity  in  suits  of  that  kind  is  considered,  it  could  not 
properly  be  otherwise.  The  Court  assumes  jurisdiction  in  such 
cases,  because  a  court  of  law,  giving  damages  only  for  the  non- 
performance of  the  contract,  in  many  *cases  does  not  afford  an  L  C9  i 
adequate  remedy.  But,  in  equity,  as  well  as  at  law,  the  contract 
constitutes  the  right,  and  regulates  the  liabilities  of  the  parties ; 
and  the  object  of  both  proceedings  is  to  place  the  party  com- 
plaining as  nearly  as  possible  in  the  same  situation  as  the 
defendant  had  agreed  that  he  should  be  placed  in.     It  is  obviout^ 

(1)  6  Sim.  625, 
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taskeb  that  persons,  strangers  to  the  contract,  and,  therefore,  neither 
Small.  entitled  to  the  right,  nor  subject  to  the  liabilities  which  arise 
out  of  it,  are  as  much  strangers  to  a  proceeding  to  enforce  the 
execution  of  it  as  they  are  to  a  proceeding  to  recover  damages  for 
the  breach  of  it.  And  so  is  the  admitted  practice  of  the  Court ; 
but  it  is  said  that  this  case  ought  to  be  an  exception  to  the  rule, 
because  Phillips,  in  whom,  as  first  mortgagee,  the  legal  estate  is 
vested,  is  not  willing  to  convey  it  to  the  plaintiff,  the  purchaser, 
without  having  competent  authority  for  so  doing,  and  that,  the 
question  being  raised  whether  the  legal  estate  can  be  so  conveyed, 
Mrs.  Small  is  of  necessity  made  a  party  to  the  suit. 

This  proposition  assumes  two  points;  first,  that  Phillips  is 
himself  a  proper  party  to  the  suit ;  and,  secondly,  that,  being  so, 
it  is  competent  for  him  to  require  that  Mrs.  Small  should  be 
made  a  party  to  it. 

Phillips  is  merely  a  mortgagee,  against  whom  no  bill  can 
properly  be  filed,  except  for  the  purpose  of  redeeming  his 
mortgage,  and  that  by  a  party  entitled  to  redeem.  This  bill 
does  not  pray  Ahy  redemption  of  Phillips's  mortgage,  and,  if  it 
had,  the  plaintiff  would  not  be  entitled  to  file  such  a  bill.  He 
is  only  connected  with  the  property  by  having  contracted  to 
purchase  the  equity  of  redemption,  and  until  that  purchase  is 
completed  he  cannot  redeem  the  mortgage.  Phillips  has  no 
interest  in  the  specific  performance  of  the  contract;  he  is  no 
party  to  it ;  and  the  performance  of  it  cannot  affect  his  security 
[  ♦70  ]  *or  interfere  with  his  remedies.  Supposing,  however,  that  it  was 
competent  for  the  plaintiff  to  redeem  Phillips's  mortgage,  he  can 
only  be  so  entitled  as  standing  in  the  place  of  the  mortgagor  ;  but 
a  mortgagee  can  never  refuse  to  restore  to  his  mortgagor,  or  those 
who  claim  under  him,  upon  repayment  of  what  is  due  upon  the 
mortgage,  the  estate  which  became  vested  in  him  as  mortgagee. 
To  him  it  is  immaterial,  upon  repayment  of  the  money,  whether 
the  mortgagor's  title  was  good  or  bad.  He  is  not  at  liberty  to  dispute 
it,  any  more  than  a  tenant  is  at  liberty  to  dispute  his  landlord's 
title.  Phillips,  therefore,  is  bound,  upon  payment,  to  restore  the 
legal  estate  to  his  mortgagor  or  to  those  who  claim  under  him. 
By  Phillips's  mortgage  deed  the  equity  of  redemption  was  reserved 
^  Small.     If  the  plaintiff  could  show  such  equity  of  redemption 
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to  be  vested  in  him,  he  would  be  entitled,  upon  paying  the  taskeb 
mortgage  debt,  to  demand  a  re-conveyance  of  the  estate,  without  small. 
regard  to  any  other  question  affecting  the  title  to  the  property. 

I  am,  therefore,  of  opinion  that  Phillips  himself  is  not  a 
proper  party  to  this  suit,  and  that  he  cannot,  by  not  himself 
insisting  upon  the  objection,  make  Mrs.  Small  a  proper  party ; 
and  that,  even  if  he  were  himself  properly  made  a  defendant,  the 
objection  raised  by  him  at  the  Bar,  though  not  by  his  answer — 
for  by  his  answer  he  offers  to  re-convey  upon  being  paid  his 
mortgage  debt — would  not  make  Mrs.  Small  a  proper  party. 

Bat  it  was  argued  at  the  Bar  that  the  plaintiff  was,  in  equity, 
invested  with  all  the  rights  of  Mrs.  Small,  upon  the  principle 
that,  by  a  contract  of  purchase,  the  purchaser  becomes  in  equity 
the  owner  of  the  property.  This  rule  applies  only  as  between  the 
parties  to  the  contract,  and  cannot  be  extended  so  as  to  affect  the 
interests  of  others.  If  it  could,  a  contract  for  the  purchase  of  an 
^equitable  estate  would  be  equivalent  to  a  conveyance  of  it.  Before  [  '^^  J 
the  contract  is  carried  into  effect,  the  purchaser  cannot,  against  a 
stranger  to  the  contract,  enforce  equities  attaching  to  the  property. 

In  Mole  V.  Smith  (i),  Lord  Eldon  says,  that  when  a  bill  is  filed 
for  a  specific  performance,  it  should  not  be  mixed  up  with  a  prayer 
for  relief  against  other  persons  claiming  an  interest  in  the  estate. 
Such  was  his  opinion  in  a  case  in  which  the  vendor  was  plaintiff, 
and  the  defendants  were  persons  whom  the  vendor  sought  to  compel 
to  join  in  completing  the  title.  How  much  stronger  is  the  objec- 
tion where  the  purchaser  is  the  plaintiff,  and  the  only  connection 
between  him  and  the  defendants  is  the  incomplete  disputed  contract. 

I  am,  therefore,  of  opinion  that  Mrs.  Small  is  not  a  proper 
party  to  this  suit ;  and  that  the  bill  ought  to  have  been  dismissed 
with  costs  as  against  her. 

It  is  to  be  regretted  that  this  opinion  will  prevent  the  parties 
from  having  the  question  between  them  so  effectively  decided  as 
it  might  otherwise  have  been ;  but  I  cannot,  to  avoid  an  incon- 
venience in  a  particular  case,  sanction  a  proceeding  which  I 
consider  to  be  inconsistent  with  the  rules  of  pleading,  and  which, 
if  reoognisedy  might  lead  to  much  difficulty  and  confusion  in  the 
proceedings  of  the  C!ourt. 

(1)  Jac,  490;  seep,  494, 
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1837.  MILLIGAN  V.  MITCHELL. 

Jan.  25,  26, 

27.  (3  My.  &  Cr.  72—84 ;  S.  C.  7  L.  J.  (N.  S.)  Ch.  37  ;  1  Jur.  888.) 

'     *  Upon  a  bill  filed  by  two  persons,  pew-bolders  in  a  chapel,  and  members 

j^f(l  of  the  congregation,  and,  in  virtue  of  certain  offices  which  they  held, 

CoTTBNHAM,  entitled  to  be  trustees  of  the  chapel,  on  behalf  of  themselves,  and  all 

L.C.  other  persons  interested  as  such  pew-holders  and  memliers,  except  the 

[  72  ]  defendants,  against  the  other  persons  entitled  to  be  such  trustees,  and 

against  the  person  in  whom  the  legal  interest  in  the  lease  was  vested, 

alleging  that  the  lease  of  the  chapel  was  held  upon  an  exclusive  trust 

for  religious  service  according  to  the  doctrines  and  discipline  of  the 

Church  of  Scotland,  charging  the  defendants  with  introducing  preachers 

into  the  pulpit  who  were  not  ministers  of  the  Church  of  Scotland,  and 

with  other  acts  in  violation  of  the  trust,  and  praying  that  the  defendants 

might  be  compelled  to  perform  the  trust,  the  Court  granted  the  relief 

prayed ;  holding,  first,  that,  upon  the  evidence  in  the  cause,  the  alleged 

trust  was  sufficiently  made  out ;  secondly,  that  the  acts  complained  of 

amounted  to  a  breach  of  trust ;  and,  thirdly,  that  the  record  was  properly 

framed  with  a  view  to  the  object  of  the  suit. 

An  amendment  making  the  plaintiffs  in  the  original  bill  sue  on  behalf 
of  themselves  and  all  other  persons  having  the  same  interest,  does  not  so 
alter  the  parties  or  the  frame  of  the  record  that  depositions  taken  in  the 
original  suit  cannot  be  used  in  the  amended  suit. 

[The  facts  of  this  case,  the  result  of  the  evidence,  the 
object  of  the  salt  and  other  matters  material  to  this  report,  are 
safficiently  stated  in  the  judgment.] 

[  74  ]  Mr.     Wigram    and    Mr.    James    Russell,   for    the    plain- 

tiffs.    *     *     ♦ 

L  75  ]  Mr.    Agar,    Mr.    Daniell,    and    Mr.    Chandless,    for    the 

defendants.     *     ♦     * 

[  76  J  Mr.  Miller,  for  the  personal  representative  of  the  surviving 

trustee  of  the  lease. 

isor.  17       The  Lord  Chancellor  : 

This  is  a  bill  by  Charles  Milligan  and  Cornelius  Sharp,  on 

[  ^77  "  behalf  of  themselves  and  all  persons,  except  the  defendants,  *who, 
at  the  time  of  the  alleged  breach  of  trust,  were  holders  of,  or  are 
now  entitled  to  be  holders  of,  seats  or  pews  in  the  church  or 
chapel  comprised  in  a  lease  of  the  14th  of  July,  1800,  or  entitled 
to  vote  in  the  election  of  a  minister  of  the  said  church  or 
chapel ;  and  the  object  of  the  bill  is  to  have  it  declared  that 
euch  lease,  and  church,  or  chapel,  are  held  in  trust  for  religious 
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worship  according  to  the  institutions  and  observances  of  the     Milligan 
Church  of  Scotland,  with  the  necessary  directions  for  the  purpose     Mitchell. 
of  restoring  and  confining  the  form  of  worship  and  service  in  such 
church  or  chapel  accordingly. 

The  only  questions  I  have  to  consider,  are,  first,  whether  the 
property  in  question  was  held  upon  the  trust  alleged  by  the  bill ; 
secondly,  whether  there  has  been  a  breach  of  such  trust ;  and, 
thirdly,  if  there  has,whether  the  plaintiffs  are  entitled  to  be  relieved 
against  such  breach  of  trust,  in  a  suit  constituted  as  this  is. 

1.  As  to  the  first  point,  the  case  being  before  me  only  as  it 
affects  property,  and  the  title  to  the  property  commencing  with 
the  lease  in  the  year  1800, 1  have  nothing  to  do  with  the  history 
of  the  congregation  at  an  earlier  period,  except  in  so  far  as  it 
throws  light  upon  the  purposes  of  the  trust  so  originating  in 
that  lease.  It  appears,  however,  that  by  an  entry  in  the  books 
of  the  congregation,  dated  the  18th  of  June,  1798,  recording  the 
proceedings  at  a  meeting  had  for  the  purpose  of  making  arrange- 
ments for  building  a  new  church,  the  meeting  call  themselves 
the  "  Scots  Presbyterian  Church,"  and  direct  that  the  case 
should  be  laid  before  the  **  Scots  Presbytery  in  London,"  with 
a  request  that  they  would  give  it  their  sanction  and  support : 
that,  in  a  statement  prepared  for  circulation  at  the  time,  the 
object  is  stated  to  be  ''to  accommodate  the  members  of  the 
Established  *Church  of  Scotland :  "  that  the  project  of  building  L  *7J^  1 
the  new  church  was  carried  into  effect  by  a  committee  of  the 
congregation,  assisted  by  a  committee  of  the  Scotch  Presbytery 
in  London  :  that  the  record  of  these  meetings  is  headed  '^  Scots 
church ;  '*  and  that,  in  an  entry  dated  the  21st  of  May,  1799, 
they  call  themselves  the  **  Scotch  Presbyterian  Congregation,'* 
and  state  their  object  to  be  to  erect  a  new  "  Scots  Presbyterian 
Church."  It  is  also  proved,  that,  on  the  8th  of  July,  1799,  it 
was  resolved  that  a  stone  containing  the  arms  and  motto  of  the 
Established  Church  of  Scotland  should  be  placed  in  the  front  of 
the  new  place  of  public  worship.  At  a  meeting  of  the  10th  of 
June,  1800,  it  was  resolved  that  the  lease  should  be  in  the  names 
of  the  minister  and  elders,  and  the  trustees  for  managing  Mrs. 
Drake's  donation,  and  their  successors  in  office.  The  chapel 
was  opened,  and  two  sermons  were,  on  that  occasion,  preached 
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MiLLioAN     in  it  by  the  ministers  of  two  other  Scotch  Presbyterian  churches; 

MiTCHRLL.  and  at  a  meeting  of  the  20fch  of  July,  1800,  the  chapel  being 
now  called  the  "  New  Scots  Church,"  it  was  resolved,  "  that  the 
treasurer  be  requested  to  write  to  each  of  the  ministers,  who 
was  a  member  of  the  Scottish  Presbytery  in  London,  to  solicit 
a  collection  from  their  congregations  towards  defraying  the 
expenses  of  the  building." 

By  the  will  of  Mrs.  Drake,  dated  the  9th  of  January,  1730, 
a  sum  of  301.  per  annum  was  given  '*  to  the  Protestant  dissenting 
minister  of  the  congregation  of  Protestant  dissenters  at  Wool- 
wich,"— an  expression  which  concludes  nothing  upon  the  present 
question:  but  it  appears  that  the  SOL  per  annum  had  been 
received  by  the  minister  of  this  congregation  at  a  time  when  it 
was  clearly  a  congregation  of  Scotch  Presbyterians.  The  chapel 
having  been  erected,  a  lease  of  it,  dated  the  14th  of  July,  1800, 
r  *79  J  for  sixty-one  years,  was  granted,  expressed  *to  be  in  considera- 
tion of  the  expenses  of  erecting  the  Scots  church  or  kirk ;  and 
it  was  declared  to  be  held  in  trust  to  be  assigned  and  disposed 
of  as  the  elders  and  trustees  of  the  said  Scots  church  or  kirk  at 
Woolwich  should  direct ;  and,  in  default  of  such  direction, 
*'  upon  trust  to  permit  and  suffer  the  same  to  be  used  as  and 
for  a  place  of  religious  worship,  and  for  such  other  purposes  as 
by  the  custom  of  the  Church  or  Kirk  of  Scotland  the  same  ought 
to  be  used ;  "  and  the  trustees  were  ''  not  to  permit  the  same  to 
be  had  or  used  for  any  other  purpose  than  religious  worship, 
and  such  other  meetings  and  assemblies  as  by  the  custom  of  the 
Kirk  of  Scotland  ought  to  be  there  holden,"  without  the  written 
consent  of  the  lessors,  their  executors,  administrators,  or  assigns. 
This  is  the  most  important  part  of  the  evidence  upon  the  first 
point,  as  it  shows  the  purpose  for  which  the  ground  was  obtained 
and  the  building  erected;  and  it  establishes  beyond  all  doubt 
the  affirmative  of  the  first  proposition,  that  the  property  in 
question  was  held  upon  trust  to  be  used  as  a  chapel  for  the 
Scotch  Presbyterian  form  of  worship.  What  followed  the 
opening  of  the  chapel  is  in  conformity  with  this  view  of  the 
case,  and  is  strongly  confirmatory  of  it.  On  the  29th  of  March, 
1803,  it  was  resolved  ''  that  no  minister  receive  a  call,  nor  be 
appointed  a    pastor,  of  the  congregation,  who  hath  not  been 
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licensed  to  preach  the  Gospel,  according  to  the  regulations     Millioan 

observed  in  the  Established  Church  of  Scotland.'*     There  is    Mitchell. 

also  in  the  minute-book  an  entry,  of  the  24th  of  April,  1807,  in 

which  it  is  stated  that  the  church  was  built  for  the  purpose  of 

worship  according  to  the  forms  and  ceremonies  of  the  Church 

of  Scotland,  as  by  law  established.     On  the  25th  of  February, 

1611,  a  question  was  made  whether  there  should  be  singing 

before  and  after  the  service,  as  being  a  practice  ^contrary  to  the        [  *80  j 

discipline  of  the  Church  of  Scotland ;  and  it  was  determined 

that  there  should  not. 

In  answer  to  this,  the  evidence  on  behalf  of  the  defendants 
of  some  practices  said  to  be  contrary  to  the  practice  of  the 
Established  Church  of  Scotland,  but  not  meeting  these  facts, 
can  be  of  no  weight.  In  the  year  1829,  Dr.  Blythe,  who  had 
been  regularly  ordained  pastor  by  the  Scotch  Presbytery  of 
London,  died.  Mr.  Scott,  having  been  elected  by  the  con- 
gregation, according  to  the  regulations,  application  was  made 
to  the  Scotch  Presbytery  of  London,  in  the  usual  course,  to 
moderate  his  call ;  and,  upon  his  examination  for  that  purpose, 
it  was  found  that  his  tenets  were  not  in  conformity  with  the 
doctrines  of  the  Church  of  Scotland :  he  declined  to  sign  the  con- 
fession of  faith  of  the  Church  of  Scotland,  and  he  accordingly 
withdrew  and  resigned  his  claim  to  be  pastor  of  the  church. 

No  opposition  appears  to  have  been  made  to  this  decision -of 
the  Scotch  Presbytery  of  London  ;  but,  on  the  contrary,  measures 
were  taken  to  procure  another  minister,  and  accordingly  several 
licentiates  of  the  Church  of  Scotland  were  invited  to  preach  as 
probationers  ;  and  a  party  in  the  congregation  having  requested 
Mr.  Scott  again  to  become  a  candidate,  he  was,  on  the  22nd  of 
January,  1831,  again  elected,  notwithstanding  the  remonstrances 
of  the  Scotch  Presbytery  of  London. 

The  consequence  of  this  was  that  the  Presbytery  of  Paisley 
withdrew  their  licence  from  Mr.  Scott,  which  sentence  was,  upon 
appeal  to  the  General  Assembly  of  the  Church  of  Scotland, 
affirmed ;  and  all  ministers  were  prohibited  from  employing 
him  to  preach  in  their  pulpits.  Mr.  Scott,  notwithstanding, 
continaed  to  ^officiate  as  minister  until  the  month  of  December,  [  *3i  1 
1832,  when  he  finally  withdrew. 
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MiLLiGAN  Upon  the  whole,  it  appears  to  me  to  be  clear  that  the  chapel 
Mitchell,  was  originally  built  and  the  lease  obtained  for  the  purpose  of 
worship  according  to  the  doctrine  and  discipline  of  the  Scotch 
Presbyterian  Church ;  that  the  chapel  continued  to  be  so  used, 
for  upwards  of  thirty  years;  and  that  it  was,  therefore,  held 
upon  trust  for  that  purpose  :  Craigdallie  v.  Aikman  (i).  Attorney- 
General  v.  Pearson  (2),  Foley  v.  Wontner  (3). 

2.  The  next  point  is,  I  think,  equally  clear  ;  and  in  fact  little, 
if  any,  question  is  made  about  it.  The  second  election  of  Mr. 
Scott,  unless  made  in  the  hope  that  he  might  conform  to  the 
confession  of  faith  of  the  Church  of  Scotland  and  be  accepted  by 
the  Presbytery,  was  of  itself  a  breach  of  trust ;  and  undoubtedly 
the  continuing  to  receive  and  employ  him  as  minister,  after  his 
licence  had  been  withdrawn  by  the  sentence  of  the  Presbytery  of 
Paisley,  and  that  sentence  affirmed  by  the  General  Assembly, 
was  a  direct  departure  from  the  trusts  of  the  lease,  and  an  open 
violation  of  the  laws  and  regulations  of  the  29th  of  March,  1803. 
The  subsequent  mode  of  providing  for  the  service  of  the  church, 
and,  above  all,  the  attempt  to  get  rid  of  the  laws  and  regulations 
of  the  29th  of  March,  1803,  by  the  resolution  of  the  4th  of 
November,  1833,  were  further  violations  of  the  same  trusts; 
and  the  issue  joined  by  the  defendants  is,  not  whether  the 
present  be  or  be  not  a  departure  from  the  system  of  the  Scotch 
Presbyterian  Church,  but  whether  the  majority  of  the  congre- 
[  *82  ]  gation  have  not  a  right  *to  depart  from  it,  and  whether  they 
have  not  effectually  done  so  by  the  resolution  of  the  4th  of 
November,  1833. 

I  must  assume  the  church  to  be  vacant ;  and,  in  this  state  of 
circumstances,  I  have  to  consider  according  to  what  rule  the 
election  or  appointment  of  a  minister  ought  to  take  place.  For 
this  purpose,  it  is  necessary  to  examine,  not  only  the  original 
trust  upon  which  the  lease  of  the  building  was  held,  but  how 
far  the  parties  to  the  resolutions  of  the  4th  of  November,  1838, 
were  competent  to  alter  such  trusts,  and  devote  the  lease  and 
the  building  to  other  purposes. 

This  question  may  be  solved  without  precisely  defining  the 

(1)  21  E.  R.  107  (2  BHgh,  529).  (3)  22  E.  R.  110  (2  Jac.  &  W.  245). 

(2)  17  B.  R.  100  (3  Her.  353)- 
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extent  of  the  power  of  altering  the  laws  and  regulations  of  the  MiLtioxN 
29th  of  March,  1803,  as  defined  and  restricted  by  the  ninth  of  Mitchell. 
those  regulations.  The  resolution  of  the  4th  of  November,  1833, 
was  not  an  attempt  to  alter  the  laws,  by  the  congregation  existing 
as  contemplated  by  the  laws  and  regulations,  (in  respect  of  which, 
all  pewholders  of  six  months  standing,  and  being,  therefore, 
members  of  the  congregation,  as  constituted  by  those  laws  and 
regulations,  would  have  a  vote,  and  in  respect  of  which,  no 
person  taking  a  seat  after  the  church  had  become  vacant — a 
period  which  would  probably  be  dated  from  the  death  of  Dr. 
Blythe,  in  September,  1829 — would  have  been  entitled  to  vote) ; 
bat  it  was  the  resolution  of  a  meeting  of  persons,  calling  them- 
selves the  congregation,  who,  from  the  course  pursued  after 
Mr.  Scott's  re-election  in  the  year  1831,  must  have  compelled 
many  of  the  congregation,  members  of  the  Church  of  Scotland, 
to  withdraw,  and  comprising  probably  many  individuals  who 
were  not  entitled  to  vote  according  to  the  laws  and  regulations 
which  they  assumed  the  power  of  rescinding. 

If,  however,  it  were  necessary  to  come  to  any  conclusion  as  C  83  ] 
to  the  extent  of  the  power  of  altering  the  laws,  possessed  by 
persons  entitled  to  vote,  it  might  safely  be  assumed  that  such 
power  did  not  extend  to  altering  the  fundamental  principles  upon 
which  the  association  was  formed,  and  destroying  the  trusts 
upon  which  the  property  was  held,  but  only  to  altering  the  laws 
or  making  new  laws,  so  far  as  might  be  consistent  with  such 
principles  and  trusts.  It  will  be  observed  that  the  object  of 
making  the  laws  and  regulations  is,  upon  the  proceedings  stated 
to  be  "for  preventing  feuds  and  controversies,  and  preserving 
order  and  unanimity  in  the  Scots'  Presbyterian  Church  or  Kirk 
at  Woolwich."  I  am,  therefore,  of  opinion  that  the  course 
adopted  by  the  defendants  amounts  to  a  breach  of  trust. 

3.  It  still  remains  to  be  considered,  whether  the  plaintiffs  are 
entitled  to  be  relieved  against  such  a  breach  of  trust,  in  a  suit 
constitiited  as  this  is. 

It  is  proved  that  the  plaintiffs  are  trustees  of  Mrs.  Drake's 
charity;  and  that  one  of  them,  Mr.  Milligan,  was  an  elder; 
dnd  that  they  are,  therefore,  trustees,  though  the  lease  is  not 
legally  vested  in  them.     It  is  also  proved  that  both  of  them 
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MiLLioAN  were  pewholders  at  the  time  when  the  wrong  was  committed, 
Mitchell.  ^^^  ^^^  ^^^^  what  was  requisite  to  entitle  them  to  vote ;  that 
they  were  entitled  to  all  the  privileges  of  members  of  the  con- 
gregation ;  and  that  they  were,  therefore,  cestuis  que  trust  of  the 
property  in  question,  and  entitled  to  the  assistance  of  this  Court, 
to  enforce  the  due  execution  of  trusts,  in  which  they  had  the 
[  *84  ]  same  species  of  interest  as  *the  plaintiffs  had  in  the  cases  of 
Davis  V.  Jenkins  (i),  and  Foley  v.  Wontner  (2).  Of  their  title  to 
sue,  therefore,  I  have  no  doubt. 

What  then  are  the  objections  to  the  form  of  the  bill?  The 
other  cestuis  que  trust  are  those  members  of  the  congregation, 
who  at  the  time  of  the  wrong  committed  were,  by  the  laws 
and  regulations,  to  be  considered  as  entitled  to  the  benefit  of 
being  members,  and  who  are,  I  think,  accurately  described,  in 
this  bill,  as  persons  on  whose  behalf  the  plaintiffs  profess  to  sue. 
The  object  of  the  bill  is  for  the  common  benefit  of  all  such 
persons,  according  to  the  purpose  for  which  they  were  asso- 
ciated, and,  therefore,  within  the  rules  which  in  such  cases 
permit  bills  to  be  filed  by  some,  on  behalf  of  themselves  and 
others.  It  is  obvious,  besides,  that  in  no  other  way  could  justice 
be  obtained  for  the  injury  complained  of.  The  defendants  allege 
that  the  plaintiffs,  not  having  paid  their  rents,  are  not  now 
pewholders,  and,  therefore,  have  no  interest.  That  they  were 
entitled,  however,  at  the  time  when  the  wrong  was  committed  is 
proved ;  and  the  defendants  cannot,  by  altering  the  form  of 
worship  used  in  the  chapel,  first  deprive  the  plaintiffs  and  others, 
in  part,  of  their  rights,  and  then  allege  such  deprivation  as  a 
legal  objection  to  their  title  to  sue. 

Upon  these  grounds  I  am  of  opinion  that  the  plaintiffs  are 
entitled  to  the  decree  which  they  ask. 

I  think  the  plaintiffs  ought  to  have  their  costs  out  of  the 
fund.  The  acts  which  have  rendered  this  suit  necessary  being 
the  acts  of  a  large  majority  of  the  congregation,  I  cannot  throw 
those  costs  upon  the  defendants;  but  as  the  defendants  have 
all  concurred  in  the  breach  of  trust,  I  do  not  think  them  entitled 
to  their  costs  out  of  the  fund. 

(1)  13  E.  E.  168  (3  V.  &  B.  Idl).  (2)  22  E.  E.  110  (2  Jac  &  W.  245). 
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SIMPSON  V.  LORD  HOWDEN(l).  mi. 

(3  My.  &  Cr.  97—109;  S.  C.  6  L.  J.  (N.  S.)  Ch.  ;315 ;  1  Jur.  703.)  ^''j^igJso^' 
There  is  no  juriadiction  in  equity  to  order  a  legal  instrument  to  be 

deliTered  up,  on  the  ground  of  illegality  which  appears  upon  the  face  of  ^  'ottknham 

the  instrument  itaelf  (2).  Lc. 

The    Master    of    the    Rolls    having   overruled   a    general        f  ^^  ^ 
demurrer  to  the  bill  (1  Keen,  585),  the  defendant  (Lord  Howden) 
now  appealed. 


The  prayer  of  the  bill  was,  that  it  might  be  declared  that  [a  [  98  ] 
certain]  agreement  was  against  public  policy,  and  void  in  law  ; 
and  that  it  might  be  delivered  up  to  be  cancelled ;  and  that  the 
defendant  might,  in  the  meantime,  be  restrained  from  further 
proceeding  at  law,  to  enforce  payment  of  the  sum  of  5,000/. 
[thereby  agreed  to  be  paid].  It  was  contended,  in  support  of  the  [  99  ] 
demurrer,  that  there  was  no  jurisdiction  in  equity  to  order  an 
instrument  to  be  delivered  up  upon  the  ground  of  its  illegality, 
if  such  illegality  appeared  on  the  face  of  the  instrument  itself. 

The  Solicitor-General,  Mr,  Koe,  and  Mr,  Bethell,  in  support 
of  the  demurrer. 

Sir  C.    JVetherell,  Mr.    Wigram,    and   Mr.    Wilhraham,   in 
support  of  the  bill. 

The  Lord   Chancellor   [after   stating  certain  matters   recited       ^iw^.  30. 
in  the  agreement,  which  were  supposed  to  show  that  the 
agreement  was  against  public  policy,  and  illegal  (2),  said :] 

To  this  bill  a  general  demurrer  was  put  in ;  and  in  support  of       [  lOO  ] 
it  the  argument  was,  first,  that  the  contract  was  not  void,  as  being 
illegal  or  against  public  policy,  and  that  there  was  therefore  no 
;,TOund  for  interfering  with  the  obligations  imposed  by  it;  or, 

;i)  Iirof»kiuf/  V.  Miiiuhhnj,  Son  and  793)  that  the  iiistiiiment  in  question 

/Vr/./  ;i88S)  lis  Ch.  D.  636,  ol  L.  J.  in    these    proceeding's    in   Chancery 

<'h.  1001,  58  L.  T.  852.  wjus  not    illegal.      It   is,   therefore, 

(2)  It  wa»  ultimately  decided  by  unnecessary  to  retain  those  portions 

the  House  of  Lords  in  Simpson  v.  of  this  report  which  ntate  and  dis- 

h»rfl  Homirn  (1842)  9  CI.  &  Fin.  61  .cTjss  the  question  whether  or  not  the 

.on  appeal  from   a  decision   of  the  nstrument  wsis  ille«ial. — ().  A.  S. 
Kxchequer  Chamber,  10  Ad.  &  El. 
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[103] 


secondly,  if  it  be  impeachable,  yet,  as  the  grounds  of  objection  to  it 
appear  upon  the  face  of  the  contract  itself,  and  might  *therefore 
be  taken  advantage  of  at  law,  equity  ought  not  to  interfere. 

The  Master  of  the  Bolls,  as  I  am  informed,  decided  the 
case,  and  overruled  the  demurrer,  upon  the  first  point,  not 
particularly  alluding  to  the  second.  [The  Lord  Chancellor  did 
not  think  it  necessary  to  determine  the  first  point,  and  continued 
as  follows :] 

The  second  objection  to  the  bill  is,  tliab  the  illegality,  if  any, 
appearing  upon  the  face  of  the  contract,  is  cognisable  at  law, 
and  that  equity,  therefore,  ought  not  to  interfere.  This  must 
depend  upon  authority ;  it  being  alleged,  for  the  defendant,  that 
there  was  no  instance  of  a  court  of  equity  having  entertained 
jurisdiction  to  order  an  instrument  to  be  delivered  up  and  can- 
celled, upon  the  ground  of  illegality,  which  appeared  upon  the 
face  of  it;  and  in  which  case,  therefore,  there  was  no  danger 
that  the  lapse  of  time  might  deprive  the  party  to  be  charged 
upon  it  of  the  means  of  defence. 

In  Colnian  v.  Sarrel  (i),  a  case  is  referred  to,  in  the  argument, 
as  having  been  then  recently  decided  by  Lord  Thurlow,  in 
which  he  is  stated  to  have  held,  that,  where  an  instrument 
cannot  be  proceeded  upon  at  law,  there  is  no  ground  to  come 
into  equity  for  relief ;  and  in  the  case  of  Colinan  v.  Sarrel  itself, 
his  Lordship  dismissed  the  original  bill,  seeking  to  have  a  deed 
delivered  up,  although,  upon  a  cross  bill  seeking  a  performance 
of  its  provisions,  he  gave  the  parties  an  opportunity  of  trying  the 
question  of  illegal  consideration  at  law.  Li  Franco  v.  Bolton  (2), 
Lord  Thurlow  allowed  a  demurrer  to  a  bill  to  set  aside  a  bond, 
alleged  to  have  been  given  pro  turpi  causa,  after  a  verdict  for 
the  obligee,  although  the  illegality  of  the  consideration  did  not 
appear  upon  the  face  of  the  bond.  In  Gray  v.  Afatfcw*  (3),  a 
bill  was  filed  to  set  aside  a  bond  which  appeared,  upon  the  face 
of  it,  to  have  been  given  pro  tuipi  causa.  The  question  of 
jurisdiction  upon  that  ground  was  argued  ;  and  Chief  Baron 
Macdonald,  with  the  assent  of  the  three  other  Barons,  dismissed 
the  bill  with  costs,  not  professing  to  decide  upon  the  question 

(1)  1  B.  B.  83  (1  Vee.  Jr.  50).  (3)  5  B.  B.  48  (5  Ves.  286). 

(2)  6B.  B.  71,n.  (3Ve8.  368). 
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of  jurisdiction,  but,  ^hat  amounts  to  the  same  thing,  that  in  such 
a  case  a  court  of  equity  ought  not  to  interfere ;  stating  that  the 
plaintiff  himself   alleged   that  the  instrument  was  a  piece  of 
waste  paper,  and  was  good  for  nothing,  upon  the  face  of  it; 
that,  whenever  it  was  produced,  it  would  appear  to  be  good  for 
nothing,  the  plaintiff  himself  alleging  that  he  had  an  irrefragable 
defence  against  it.     This  is  a  very  distinct  authority  against  the 
jurisdiction  contended  for  by  the  plaintiffs.     The  cases  upon  the 
Annuity  Acts,  Byne  v.  Vivian  (l),  Byne  v.  Potter  (2),  and  Bromley 
T.  Holland  (3),  all  in  the  fifth  volume  of  Vesey,  and  *the  latter 
case  reported,  upon  appeal,  in  the  seventh  volume  of  Vesey,  do 
not  appear  to  me  to  be  applicable  to  the  present  case ;  for  in 
none  of  them  did  the  circumstance  which  created  the  invalidity 
of  the  transaction  appear  upon  the  face  of  the  deeds,  and  in 
none  of  them  were  the  objections  confined  to  defects  in  the 
memorial,  but  depended  upon  evidence  dehorsy  such  as  the  mode 
of  paying  the  consideration,  of  which  the  evidence  might,  at 
a  future  time,  be  lost.     In  the  latter  of  these  cases,  Bromley  v. 
Holland y  Lord  Alvaklet  expressed  great  doubts  as  to  the  juris- 
diction, but   thought  himself  bound  by  the  prior  decision   of 
B^e  V.  Vivian.    When  the  same  case  came  before  Lord  Eldon  (4), 
he  expressed  a  similar  opinion  as  to  the  jurisdiction,  but  sup- 
ported it,  in  that  case,  upon  the  preceding  authorities,  and  by 
raggesting  (5j  that,  by  destroying  the  deed  and  giving  evidence 
of  its  contents,  the  variance  between  the  deed  and  the  memorial 
might  no  longer  appear.     He  also  refers  the  jurisdiction  to 
deliver  ap  bills  and  notes  to  a  similar  ground,  viz.  that  the 
eridence  might  be  lost ;  and  observes  (6),  *'  There  is  considerable 
difference  between  the  case  of  a  bill  of  exchange  upon  which,  on 
the  face  of  it,  there  can  be  no  demand,  and  an  instrument  which, 
upon  the  face  of  it,  purports  to  affect  real  property;  and  that 
is  to  be  applied  in  some  measure  to  the  case  of  a  bill  without  a 
stamp;"  and  he  again  says,  "  I  do  not  go  the  length  that,  if  it 
is  clear  that  no  use  can  be  made  of  the  instrument,  that  is 
groond  enough  for  the  equitable  jurisdiction  to  take  it  out  of 
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Lord 
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(1)  5  B.  B.  126  (5  Ves.  604). 

;i)  See  0  B.  B,  130,  n.  (5  Vob.  609). 

;3)  6B. B.  58  (5  Vee.  610;  7  Vee.S). 


(4)  See  6  R.  E.  61  (7  Ves.  16). 
(d)  See  6  R.  R.  64  (7  Ves.  20). 
(6)  6  R.  R.  65. 
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the  possession  of  the  party  who  can  make  no  use  of  it  beneficial 
to  himself." 

[His  Lordship  then  distinguished  several  reported  cases  in 
which  instruments  had  been  successfully  impeached  in  equity  on 
the  ground  of  gross  fraud  or  illegality  not  appearing  on  the  face 
of  the  instrument,  and  continued  as  follows :] 

It  is  to  be  observed,  as  to  one  class  of  cases  generally  referred  to 
upon  this  subject,  viz.,  bills  to  set  aside  annuities,  that  they  not 
only  depend  upon  facts  not  appearing  upon  the  face  of  the  instru- 
ment, but  that,  except  in  those  cases  in  which  the  statute  gives 
authority  to  set  aside  the  instrument,  law  affords  a  very  inade- 
quate remedy  ;  for,  first,  the  annuitant  may  repeat  his  action  as 
often  as  the  annuity  becomes  payable,  and  if  the  invalidity  of 
the  annuity  be  fully  established,  still  the  consideration  money 
would  remain  in  hands  which  ought  not  to  retain  it ;  and  by  the 
mode  in  which  courts  of  equity  deal  with  the  payments  on 
account  of  the  annuity  as  against  the  consideration  paid  for  it,  an 
account  is  raised  which  a  court  of  equity  alone  can  properly  take. 
It  is  not  a  mere  declaration  of  the  illegality  of  the  instrument, 
but  it  involves  the  duty  of  restoring  the  parties,  as  nearly  as 
possible,  to  their  original  situation,  which  a  court  of  equity  alone 
can  effect.  So,  the  cases  upon  policies  of  insurance  always  repre- 
sent transactions,  which,  if  true,  would  afford  a  defence  to  an 
action,  yet,  as  proceeding  from  misrepresentation  or  fraudulent 
suppression,  clearly  give  jurisdiction  to  courts  of  equity ;  and, 
in  these  cases  also,  the  return  of  the  premium  would  be  to  be 
ai-ranged,  if  such  cases  were  ever  brought  to  a  hearing,  of  which, 
however,  there  are  very  few  precedents.  In  Jackmun  v.  Mitdiell  (i) , 
Sir  S.  RoMiLLY  stated  that  there  was  no  case  of  a  decree  for 
delivering  up  a  bond  appearing  upon  the  face  of  it  to  be  void, 
and  referred  to  the  case  of  Ryan  v.  Mackynath  (2).  Lord  Eldon 
did  not  controvert  that  proposition,  but  said,  that  the  proposition 
did  not  *arise,  the  instrument  not  being  bad  upon  the  face  of  it, 
but  bad  only  as  it  might  be  proved  to  be  so  aliunde.  In  Har- 
rington V.  Dit  Chastel,  referred  to  by  Lord  Eldon  in  Bromley 
v.  Holland  (3),  and  reported  in  a  note  in  the  second  volume  of 


(1)  9  R.  R.  229,  p.  232  (13  Ves. 

581,  p.  o8.>). 


(2)  3  Br.  C.  C.  15. 

(3)  6  B.  R.  63  (7  Ves.  19). 
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Mr.  8wan8ton'8  Beports  (p.  158),  the  illegality  did  not  appear 
upon  the  face  of  the  bond,  and  the  corrupt  contract  was  not 
between  the  obligor  and  obligee ;  and,  upon  the  motion  for  the 
iniunction,  the  Lord  Chancellor  expressed  doubts  whether 
a  court  of  law  could  relieve.  In  Law  v.  La?r(i),  the  Lord 
Chancellor  says,  ''It  is  agreed  on  all  hands  that  this  bond  is 
good  at  law ;  wherefore  the  representative  of  the  obligor  is  obliged 
to  come  hither  for  relief." 

If,  then,  there  be  no  case  in  which  this  jurisdiction  has  been 
exercised,  and  if  I  find  Lord  Thurlow,  in  the  case  referred  to  in 
Caiman  v.  Sarrely  and  the  Court  of  Exchequer  in  Gray  v.  Mathias, 
deciding  against  it ;  Lord  Alvanlet,  in  Bromley  v.  Holland^ 
regretting  that  the  jurisdiction  had  been  assumed  in  the  cases  of 
aoDoities;  and  Lord  Eldon,  in  the  same  case,  directly,  and  in 
Ware  v.  Ilorwood  inferentially  (14  Yes.  28),  disclaiming  the  juris- 
diction contended  for ;  it  only  remains  to  be  considered,  whether 
any  such  cogent  reason  exists  in  the  present  case,  as  to  make  it 
mj  duty  to  assume  the  jurisdiction,  and  so,  for  the  first  time,  to 
establish  a  precedent  for  it. 

Now,  I  find  no  fact  stated  in  this  bill  impeaching  the  legality 
of  the  instrument,  beyond  what  appears  upon  the  face  of  the  instru- 
ment. If  there  should  be  a  decree  for  the  plaintiffs,  it  would  be 
merely  to  deliver  it  up — no  consequential  relief,  no  account  to  be 
taken,  no  provision  for  restoring  the  parties  to  their  original  posi- 
tion. *  Wliether  the  defendant  proceed  in  the  action  he  has  brought, 
or  bring  another,  the  same  questions  must  be  raised  and  decided  at 
law  as  are  raised  in  the  bill.  Why  should  a  court  of  equity,  in  this 
ease,  assume  to  itself  the  decision  of  a  mere  legal  question,  contrary 
to  its  usual  practice  ?  Would  it  do  so  if  a  bill  were  filed  to  have  a 
note  or  bill  delivered  up  drawn  upon  unstamped  paper,  or  upon  a 
wrong  stamp  ?  But  what  would  be  the  consequence  of  retaining 
bach  a  bill  ?  Unless  an  injunction  were  granted,  the  action 
would  proceed.  If  the  plaintiff  at  law  were  to  recover,  it  can 
hardly  be  supposed  that  this  Court  would  restrain  execution, 
upon  its  own  opinion  of  a  point  of  law,  after  a  court  of  law  had 
decided  it  in  favour  of  the  demand.  That  a  party  has  not  effec- 
toally  availed  himself  of  a  defence  at  law,  or  that  a  court  of  law 

(1)  Oas.  temp.  Talb.  140. 
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has  erroneously  decided  a  point  of  pure  law,  is  no  ground  for 
equitable  interference;  and  if  the  defendants  at  law  obtain  a 
verdict,  and  the  illegality  of  the  instrument  be  thereby  established, 
the  whole  object  of  the  plaintiffs  in  equity  will  be  obtained.  Is 
it,  then,  a  case  in  which  a  court  of  equity  will,  by  injunction, 
restrain  further  proceedings  in  the  action,  and  take  to  itself  the 
exclusive  jurisdiction  over  this  legal  question  •?  I  apprehend  not ; 
for  not  only  will  the  Court  wish,  in  some  way,  to  obtain  the 
opinion  of  a  court  of  law  upon  a  purely  legal  question,  but,  by 
permitting  the  action  to  proceed,  it  will  afford  to  the  parties  the 
most  speedy,  cheap,  and  satisfactory  means  of  deciding  the 
question  between  them. 

As  to  the  points  raised  by  the  bill,  whether,  in  the  events  which 
have  happened,  the  plaintiffs  in  equity  are  liable  to  pay  the 
5,000Z.,  it  is  purely  a  question  of  construction,  which  may  be 
dealt  with  at  law  quite  as  well  as  in  equity,  and  which,  therefore, 
cannot  affect  the  question  of  jurisdiction. 

In  the  absence,  therefore,  of  any  decision  in  favour  of  the  juris- 
diction contended  for  by  the  plaintiffs,  and  with  the  authorities 
against  it  to  which  I  have  referred,  and  seeing  no  benefit  which 
can  arise,  in  this  or  any  other  such  case,  from  this  Court 
assuming  the  jurisdiction,  I  am  of  opinion  that  the 

Demurrer  ought  to  be  allowed. 


SKEELES  V.  8HEAELY. 

(3  My.  &  Or.  112—121 ;  S.  C.  7  L.  J.  (N.  S.)  Ch.  3;  1  Jur.  888.) 
[For  a  note  of  this  appeal  at  the  end  of  the  report  of  the  case 
before  the  Vice-Chancellor  (8  Sim.  153),  see  42  R.  R.  at  p.  144.] 
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KNATCHBULL  v.  FEAENHEAD  (1). 

(3  My.  &  Cr.  122—126 ;  S.  C.  1  Jur.  687.) 
The  executors  of  a  deceased  trustee,  having  admitted  the  receipt  of 
assets  which  would  have  been  sufficient  to  answer  a  particular  breach 
of  trust  committed  by  their  testator,  besides  his  other  debts,  held  charge- 
able with  the  loss  occasioned  by  such  breach  of  trust,  although  they  had 


(1)  BrUthhank  v.    Godwin  (1868) 
L.  E.  5  Eq.  545,  37  L.  J.  Ch.  377 ; 


but  Statutes  of  Limitation  may  now 
be  pleaded  in  cases  like  this,  where 
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paid  all  his  debts  of  which  they  had  any  knowledge  out  of  the  assets,  Knatch- 

and  had  distributed  the  whole  surplus  among  his  residuaiy  legatees  bull 

many  years  before,  and  at  a  time  when  they  had  no  notice  of  the  breach  pg »  «mhbj^d 
of  trust,  or  of  any  claim  in  respect  of  it. 

Thib  suit  was  instituted  in  the  year  1883,  by  persons  interested 
in  a  sam  of  6,000Z.,  which,  in  the  year  1801,  had  been  vested  in 
John  Bradshaw  and  George  Sayer,  upon  certain  trusts  for  the 
benefit  of  the  children  of  the  late  Sir  Edward  Knatchbull  by 
Dame  Mary  Knatchbull  his  wife.  The  object  of  the  suit  was  to 
charge  the  personal  representatives  of  the  trustees,  both  of  whom 
were  dead,  with  the  loss  consequent  on  a  breach  of  trust  which 
they  were  alleged  to  have  committed  in  paying  over  the  trust 
fund  to  the  late  Sir  Edward  Knatchbull,  who  was  entitled  to 
a  life  interest  in  the  fund,  and  by  whom  it  had  never  been 
replaced. 

The  acts  complained  of  as  constituting  the  breach  of  trust  took 
place  in  the  years  1801  and  1804  respectively.  The  late  Sir 
Edward  Knatchbull  died  in  the  month  of  September,  1819, 
leaving  ten  children  by  Dame  Mary,  his  wife.  Two  of  those 
children  afterwards  died  under  age :  of  the  surviving  eight, 
all  of  whom  were  parties  to  the  suit,  some  as  plaintiffs  and 
others  as  defendants,  several  were  still  infants.  Sayer,  one  of 
the  trustees,  died  in  the  month  of  May,  1814,  leaving  the 
defendants  Catherine  Sayer,  Nicholas  B.  Toke,  and  Edward  Cage 
his  executrix  and  executors,  who  duly  proved  his  will.  Bradshaw, 
the  other  trustee,  died  in  the  year  1823,  and  his  will  was  proved 
by  the  defendants  Fearnhead  and  Tipler  (i). 

The  answer  of  the  defendants,  the  personal  representatives  of  [  123  j 
Sayer,  among  other  things,  stated  that  their  testator  died  in  the 
year  1814;  and  that  they  had  received  assets  of  his  estate 
sufBcient  to  pay  all  his  debts  which  had  come  to  their  knowledge, 
and  also  to  answer  the  5,000/.  in  question,  in  case  the  Court 
should  be  of  opinion  that  their  testator's  estate  was  liable  for  the 
same.     It  further  stated  that  the  will  of  their  testator,  after 

tile  claim  of  the  beueficiaries  would  that  Bnidshaw  died  in  the  lifetime  of 

kave  been  barred  if  there  had  not  Sayer ;  but  this  was  admitted  at  the 

lieen  any  trust ;  see  Trustee  Act,  1 888,  Bar  to  be  a  mistake,  and  it  was  stated 

a.  H.— 0  A.  S,  that  Bradshaw  died  in  the  year  above 

(1 )  From  the  pleadings  it  appeared  mentioned. 
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Knatcb-      giving  divers   specific   and  pecuniary  legacies,  bequeathed  the 
V.  residue  of  his  personal  estate  to  the  defendants,  his  executrix 

Fkabnhead.  ^^^  executors,  upon  trust,  to  be  divided  among  all  his  children, 
except  his  eldest  son ;  and  that  they  had  paid  all  the  legacies, 
and,  many  years  ago(i),  paid  and  divided  the  residue  of  the 
personal  estate  among  the  residuary  legatees  ;  and  that  they  had 
not  any  fund  out  of  which  to  answer  any  demand  which  might 
be  established  by  the  plaintiffs  against  his  estate.  The  same 
defendants  by  their  answer  also  stated,  that  they  were  wholly 
ignorant  of  the  existence  of  any  such  trust  as  in  the  bill  alleged 
until  the  year  1830. 

By  the  Master's  report,  made  in  pursuance  of  the  decree  pro- 
nounced at  the  hearing  of  the  cause,  it  was,  among  other  things^ 
found  that  a  sum  of  1,612Z.  16«.,  (being  part  of  the  trust  fund,) 
which  in  the  year  1802  had  been  invested  in  the  purchase  of 
2,393/.  158.  4rf.  3  per  cent.  Consols,  in  the  joint  names  of  Sayer 
and  Bradshaw,  had  been  afterwards  sold  out,  under  a  power  of 
attorney  from  them,  on  the  11th  of  February,  1804 ;  and  that  the 
produce  of  the  sale,  amounting  to  the  sum  of  1,3282.  lis.,  had 
[  *124  j  been,  by  their  authority,  paid  over  on  *the  same  day  to  the 
account  of  Sir  Edward  KnatchbuU,  by  whom  it  had  been  applied 
to  his  own  use. 

Certain  exceptions  taken  to  the  Master's  report  by  the  defen- 
dants, the  representatives  of  Sayer,  having  been  overruled,  the 
cause  came  on  to  be  heard  at  the  Bolls,  for  further  directions,  on 
the  5th  of  July,  1836;  when  an  order  was  made,  declaring, 
among  other  things,  that  the  respective  estates  of  Sayer  and 
Bradshaw  were  liable  to  make  good  the  sum  of  2,393Z.  Ids.  4rf. 
3  per  cent.  Consols,  together  with  the  dividends  which  would  have 
accrued  thereon  since  the  death  of  the  late  Sir  Edward  KnatchbuU ; 
and  the  Master  was  directed  to  ascertain  what,  at  the  market 
price  on  the  5th  of  July,  1836,  (being  the  day  of  the  date  of  the 
order,)  would  be  sufficient  to  have  purchased  the  same  amount 
of  such  stock,  and  to  take  an  account  of  the  dividends  which 

(1)  This  was  the  expression  used  in  defendants  had  notice  of  the  breach 

the  answer ;  but  it  was  admitted,  on  of  trust,  or  even  of  the  existence  of 

all  hands,  that  the  period  refetTed  to  the  trust  itself, 
was  anterior  to  the  time  at  which  the 
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would  have  accrued  thereupon  from  the  day  of  Sir  Edward 
Knatcbbuirs  death ;  and  it  was  declared  that  the  defendants,  the 
personal  representatives  of  Sayer,  having  admitted  assets,  were 
liable  to  make  good  such  sum  of  stock,  and  the  dividends  in 
respect  thereof;  without  prejudice  however  to  any  right  which 
they  might  have,  upon  satisfying  the  claims  of  the  plaintififs  and 
of  the  defendants  in  the  same  interest,  to  call  upon  the  other 
defendants,  the  executors  of  Bradshaw,  for  contribution. 

A  petition  of  appeal,  presented  by  the  personal  representatives 
of  Sayer  against  the  original  decree,  and  also  against  the  order 
made  on  the  exceptions  and  on  further  directions,  having  come  on 
to  be  heard. 

The  Lord  Chancellor,  after  argument,  dismissed  so  much  of 
the  appeal  as  related  to  the  original  decree,  and  to  the  order 
overruling  the  appellants'  exceptions.  That  part  of  the  petition 
which  ap()ealed  against  the  ^order  on  further  directions  was  then 
brought  on  for  discussion,  when  several  points  were  raised  and 
debated,  which  it  is  not  material  to  report,  as  they  referred 
exclusively  to  other  sums,  being  portions  of  the  trust  fund  which 
had  never  been  invested  in  stock,  and  for  the  loss  of  which  also 
the  appellants  had  been  declared  answerable.  With  respect  to 
those  sums,  the  Lord  Chancellor  varied  the  order  by  directing 
a  number  of  preliminary  inquiries. 

Sir  William  lionie^  Mr.  Monro,  and  Mr.  Purris,  for  the 
appellants,  then  submitted  that,  with  respect  to  the  sum  of 
:jtock  which  the  Master's  report  found  to  have  been  sold  out  by 
the  trustees,  and  paid  over,  by  their  authority,  to  the  late  Sir 
Edward  Knatchbull,  it  would  be  extremely  hard  and  unjust  that 
the  representatives  of  Sayer  should  be  made  personally  respon- 
sible for  the  act  of  their  testator,  when  it  appeared  from  their 
answer,  and  was  not  disputed,  that  they  had  been  in  total 
ijOiorance  of  the  breach  of  trust  complained  of,  and  indeed  of  the 
existence  of  the  trust  itself,  until  after  the  lapse  of  sixteen  years 
from  the  death  of  their  testator,  and  of  eleven  years  from  the 
death  of  Sir  Edward  Knatchbull ;  and  when,  moreover,  as  they 
had  Bwom  by  that  answer,  they  had,  many  years  ago,  in  the 
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Knatch-  regular  discharge  of  their  duty  as  executors,  paid  off  all  their 
^^^^  testator's  debts  of  which  they  had  any  knowledge,  and  distributed 
Fkarnhead.  ijJ^q  surplus  of  his  personal  estate  among  his  residuary  legatees, 
and  had  not  now  a  single  shilling  of  his  assets  in  their  hands  to 
answer  the  claim  set  up  against  them.  If,  under  such  circum- 
stances, they  were  held  personally  liable,  an  executor  could 
never  safely  administer  his  testator's  estate,  except  under  the 
indemnity  afforded  by  a  decree  of  the  Court ;  and  yet,  if  he 
insisted  upon  having  recourse  to  that  indemnity  in  a  case  where 
[  •126  ]  he  had  no  notice  of  any  *doubtful  or  contingent  claim  to  justify 
such  a  proceeding,  he  would  do  so  at  the  risk  of  being  saddled 
with  the  costs.  For  these  reasons  it  was  impossible  to  hold  that 
the  appellants  had  been  guilty  of  any  devastavit  with  which  they 
ought  to  be  charged  in  a  court  of  equity:  Hawkins  v.  Dat/  (i). 
The  Governor  and  Company  of  Chelsea  Watenvorks  v.  Con  per  (2), 
Davis  V.  Blackwcll  (3). 

The  Lord  Chancellor  said,  that,  where  an  executor  passes  his 
accounts  in  this  Court,  he  is  discharged  from  further  liability, 
and  the  creditor  is  left  to  his  remedy  against  the  legatees ;  but, 
if  he  pays  away  the  residue  without  passing  his  accounts  in 
Court,  he  does  it  at  his  own  risk. 

The   Solicitoi'-General    and   Mr.   Lovat,    contra ,   were    not 
called  upon  to  argue  the  point. 
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^Zr^\^'  (^  My-  &  ^-  127-154.) 

""  Bequest  of  a  residue  upon  trust  for  the  testator's  grandson,  B.,  the  son 

CoTTENHAM  ^^  Isaac,  at  twenty-five,  for  life;  and,  after  the  death  of  B.,  in  case  he 

L.C.        *  shall  have  a  son  who  shall  attain  twenty-one,  then  for  such  son  of  B., 

r  127  ]  ^^^  8^*11  fi'^t  attain  twenty-one,  absolutely ;  and  in  default  of  such 

son  of  B.,  and  after  B.'s  death,  then  upon  trust  for  the  testator's  grand- 
son, J.,  the  son  of  Isaac,  at  twenty-five,  for  life ;  and  after  the  death  of 
J.,  in  case  he  shall  have  a  son  who  shall  attain  twenty-one,  then  to  such 
son  of  J.  who  shall  first  attain  twenty-one,  absolutely;  with  the  hke 

(1)  Amb.  160;  and  see  App.  803,  (2)  1  Esp.  216, 

Blunt's  ed.  (3)  35  R.  E.  503  (9  Bing.  5). 
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limitatione  successiTely  in  favour  of  any  other  grandsons,  sons  of  Isaac, 
born  in  the  testator's  lifetime,  and  their  respective  sons  first  attaining 
twenty-one ;  and  in  default  of  a  son  of  any  such  grandson  attaining 
twenty-one,  then  upon  trust  for  any  son  of  Isaac,  bom  after  the  testator's 
decease,  vho  shall  first  attain  twenty-one,  absolutely ;  and  in  case  no 
son  of  any  son  of  the  testator's  son  Isaac,  then  bom,  or  thereafter  to  be 
bom  in  the  testator's  lifetime,  nor  any  son  of  his  son  Isaac,  bom  after 
his  decease,  shall  live  to  attain  twenty-one,  then  from  and  immediately 
after  the  decease  of  all  the  sons  and  grandsons  of  his  son  I^aac,  upon 
trust  for  the  testator's  nephew,  G.,  for  life ;  and  upon  the  decease  of  his 
nephew,  G.,  in  case  he  shall  have  a  son  who  shall  live  to  the  age  of 
twenty-one, then  upon  trust  for  such  son  who  shall  first  attain  twenty-one, 
absolutely : 

Held,  upon  the  whole  context  of  the  will,  that  the  woi-ds  ''  after  the 
decease  of  all  the  sons  and  grandsons,"  roust  be  read  as  if  they  had  been 
**  after  the  decease  of  all  the  aforesaid,"  or  *'  all  such  sons  and  grand- 
mns ; "  and  that  the  limitation  over  in  favour  of  the  first  son  of  G. 
attaining  twenty-one,  was  therefore  not  too  remote. 

The  will  upon  the  construction  of  which  this  case  depended, 
was  very  special,  and  is  set  out  at  great  length  in  the  original 
report,  but  the  statement  of  the  will  contained  in  the  judgment 
of  the  LoBD  Chakcbllor  is  sufficient  for  the  purposes  of  the 
report.  The  judgment  also  indicates  the  arguments  of  counsel, 
and  refers  to  the  principal  cases  cited  by  them. 

The  plaintiff  contended  that  the  ulterior  limitations  of  the  will 
were  void  for  remoteness. 

The  defendant  demurred. 


Ellicohbb 

V, 
QOMPEBTZ. 


Mr.  Wii/ram  and  3/r.  liichards,  for  the  defendant  in  support 
of  the  demurrer. 


[137  J 


Mr.  Jacobs  Mr.   Hodgson,  and  Mr.  James  Russell,  for  the 
plaintiff. 


[140] 


Mr.  WUtraniy  in  reply.]  [  us  ] 

The  Lord  Chancellor  :  Nov,  4. 

The  question  raised  by  this  demurrer  is,  whether  the  gift  of 
the  residue  in  the  will  of  Henry  Isaac  be  void,  as  too  remote. 

It  appears  that  at  the  time  of  making  the  will  the  testator  had 
two  sons,  Hyam  Isaac  and  Isaac  Isaac ;  and  *that  this  Isaac       [  *144  ] 
Isaac  bad  two  sons,  Benjamin  and  Joseph  Isaac ;  and  that  the 
testator  had  also  a  nephew,  Joseph  Gompertz,  the  son  of  a  sister 
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Elucohbe  and  the  father  of  the  defendant.  Hyam,  the  testator's  eldest 
GoHPEBTz.  »on,  appears  from  the  will  to  have  been  guilty,  in  the  opinion  of 
the  testator,  of  extravagance.  The  testator,  by  his  will,  devised 
all  his  freehold  and  copyhold  estate,  except  some  premises  in 
London,  and  an  estate  at  Walthamstow,  to  the  use  of  Isaac 
Isaac,  his  son,  for  life ;  remainder  to  his  first  and  other  sons  in 
tail  male  :  remainder  to  his  nephew,  Joseph  Gompertz,  in  fee, — 
passing  over  all  children  of  Hyam  and  all  issue  female  of  Isaac 
Isaac.  The  premises  in  London,  with  the  furniture  and  effects 
therein,  he  devised  and  bequeathed  to  trustees,  in  trust  for 
Isaac  Isaac,  for  life ;  remainder  to  Hyam,  for  life ;  remainder  to 
his  nephew,  Joseph  Gompertz,  absolutely — thus  preferring  him 
to  any  issue  of  either  of  his  sons. 

The  estate  at  Walthamstow  he  directed  should  be  sold,  and 
the  proceeds  applied  as  the  residue  of  his  personal  estate. 

The  residue  of  his  personal  estate  he  gave  to  trustees,  upon 
trust  to  pay  his  debts  and  legacies,  in  which  were  included  a 
legacy  of  8002.  to  Hyam;  and  to  Isaac  Isaac  a  legacy  of  5002., 
and  2,000Z.  in  payment  of  Hyam*s  debts,  and  to  Hyam  himself 
400/.  per  annum,  in  monthly  payments,  for  his  subsistence ;  to 
Isaac  Isaac  the  yearly  sum  of  1,100/.,  and  to  his  wife  surviving 
500/.  per  annum,  for  the  support  of  herself  and  his  children  till 
twenty-five ;  to  the  sons  of  Isaac  Isaac,  living  at  the  testator's 
death,  2,000/.  each  at  twenty- five ;  and  to  his  daughters  2,000/. 
each  at  twenty-one,  or  marriage.  He  also  gave  other  annuities 
for  life,  and  directed  that  the  residue  of  his  personal  estate  should 
be  invested  in  the  public  funds ;  and  that  the  dividends  should 
[  *H5  ]  be  laid  out  *to  accumulate  until  his  grandson,  Benjamin  Isaac, 
the  eldest  son  of  bis  son  Isaac  Isaac,  should  have  attained  twenty- 
five  ;  and  after  that  time,  that  his  trustees  should  pay  the  interest 
of  his  residuary  estate  and  of  the  accumulations  to  his  said 
grandson  for  life ;  and,  after  his  death,  to  pay  the  principal  to 
such  son  of  his  said  grandson  Benjamin  as  should  first  attain 
twenty-one,  with  maintenance  in  the  meantime  for  such  expectant 
son  of  his  grandson. 

If  his  grandson  Benjamin  should  have  no  son  who  should 
attain  tw^enty-one,  then  there  was  a  similar  direction  to  pay  the 
dividends  to  his  grandson  Joseph  Isaac,  from  his  age  of  twenty- 
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five,  for  life ;  and  after  his  death,  to  pay  the  principal  to  such     Ellicombb 
SOD  of  his  said  grandson  Joseph,  as  should  first  attain  tveenty-    qompebtz. 
one,  with  maintenance  for  such  expectant  son  of  Joseph.    And  if 
Joseph  should  have  no  son  who  should  attain  twenty-one,  then 
a  precisely  similar  provision  was  made  for  any  other  son  of  the 
testator's  son  Isaac  Isaac,  who  might  be  born  in  the  testator's 
lifetime,  who  should,  for  the  time,  be  the  eldest  son  of  Isaac 
Isaac,  for  life,  from  twenty-five,  with  remainder  to  such  eldest 
son  of  such  other  son  of  Isaac  Isaac  as  should  first  attain 
twenty-one.    And  in  case  no  son  of  such  other  son  of  Isaac  Isaac, 
BO  bom  in  the  testator's  lifetime,  should  attain  twenty-one,  then 
the  trustees  were  to  pay  and  transfer  the  residue  to  such  son  of  the 
testator's  son  Isaac  Isaac,  born  after  the  testator's  death,  as  should 
first  attain  twenty-one,  with  maintenance  in  the  meantime  for 
such  expectant  son  of  Isaac  Isaac,  born  after  the  testator's  death. 
Then  follow  the  words  upon  which  the  question  turns  :    "  And 
in  case  no  son  of  any  son  of  my  said  son  Isaac  Isaac,  now  born, 
or  hereafter  to  be  bom  in  my  lifetime,  nor  any  son  of  my  said 
mn  Isaac  Isaac,  born  after  *my  decease,  shall  live  to  attain  the       [  *^^^  ] 
age  of  twenty-one  years,  then,  from  and  immediately  after  the 
decease  of  all  the  sons  and  grandsons  of  my  said  son  Isaac 
Isaac,  I  do  hereby  will,  order,  and  direct,  that  my  said  trustees 
shall  and  do,"  <tc.    He  then  directs  the  income  to  be  paid  to 
his  nephew  Joseph  Gompertz,  for  his  life,  and  after  his  death, 
the  principal  to  be  paid  to  such  son  of  the  said  Joseph  Gompertz 
as  should  first  attain  twenty-one.    And  in  case  Joseph  Gompertz 
should  have  no  son  who  should  live  to  attain  twenty-one,  he 
directed  the  principal  of  the  residue  and  the  accumulations  to  be 
l)aid  to  his  (the  testator's)  next  of  kin.     And  he  directed  that  all 
the  dividends  and  interest  which  should  arise  from  such  residue, 
and  the  accumulations  thereof,  "  during  the  time  or  times  that 
any  of  the  sons  of  my  said  son  Isaac  Isaac,  now  born,  or  here- 
after to  be  born,  during  my  lifetime,  and  entitled  to  take  under 
this  my  will,  shall  be  under  the  age  of  twenty-five  years,  or 
daring  the  time  or  times  that  any  son  of  my  said  son  Isaac 
Isaac,  to  be  born  after  my  decease,  or  any  grandson  of  my  said 
son  Isaac  Isaac,  or  any  son  of  my  said  nephew  Joseph  Gompertz, 
entitled  to  take  under  this  my  will,  shall  be  under  the  age  of 
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Ellioombk  twenty-one  years,  over  and  above  what  shall  be,  from  time  to 
GoupBBTz.  time,  advanced  by  my  said  trustees  for  the  maintenance  and 
education  of  any  grandson  or  son  of  my  said  son  Isaac  Isaac,  or 
any  son  of  my  said  nephew,  as  aforesaid,  shall  be  from  time  to 
time  laid  out  and  accumulate  and  be  deemed  and  taken  as  part 
of  the  residuum,"  &c. 

The  testator's  son,  Hyam,  having  died,  he  by  a  codicil  revoked 
the  provision  made  for  him,  and  made  other  alterations  in  the 
legacies  and  annuities  given  by  his  will ;  but  nothing  in  this  or 
the  other  codicil  seems  to  bear  upon  the  question  made  upon  the 
gift  of  the  residue  by  the  will, 
r  147  ]  It  is  obvious,  from  the  provisions  of  the  will,  that  the  author 

of  the  will  knew  well  to  what  extent  the  law  would  permit  the 
vesting  of  the  residue  to  be  postponed,  and  intended  to  keep 
within  those  limits. 

For  this  purpose  the  testator,  having  a  son,  Isaac  Isaac,  and 
two  grandsons,  sons  of  that  son,  after  providing  for  the  sub- 
sistence of  the  father,  Isaac  Isaac,  gives  to  the  sons  life  estates, 
to  commence  at  twenty-five  years  of  age,  and  gives  the  principal 
to  such  of  those  sons*  sons  as  shall   first  attain   twenty-one. 
Considering,  also,  that  this  Isaac  Isaac  might  have  other  sons 
born  in  the  testator's  lifetime,  for  whom  and  for  whose  sons  he 
might  by  law  make  similar  provisions,  he  provides  for  sons,  who 
might  be  born  in  his  own  lifetime,  and  for  their  sons,  in  the 
same  manner :  but  he  also  contemplated   the  possibility  that 
Isaac  Isaac  might  have  sons  born  after  his  (the  testator's)  death, 
and  knowing  that  he  could  not  make  a  similar  provision  for  such 
sons,  he  directs  that,  upon  failure  of  the  prior  gifts,  the  property 
should  vest  in  such  of  such  sons  as  should  first  attain  twenty-one. 
The  object  in  this  arrangement  appears  to  have  been,  first,  to 
keep  the  property  together;  there  being  no  provision  for  any 
younger  sons,  or  for  any  daughters  of  Benjamin  or  Joseph,  or 
of  any  other  sons  of  Isaac  Isaac,  born  in  his  own  lifetime,  or 
for  any  children  of  Isaac  Isaac,  born  after  the  testator's  death, 
except  such  son  as  should  first  attain  twenty-one  ;  and  secondly, 
to  postpone  the  vesting  as  long  as  the  rules  of  law  would  admit, 
but  carefully  to  keep  within  them. 
It  is  said,  however,   that  the  gift  over,   under  which  the 
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defendant  claims,  is  only  to  take  effect  after  the  decease  of  all  Elligohbb 
the  sons  and  grandsons  of  Isaac  Isaac ;  *and  that  such  limita-  qompertz. 
tion  is  too  remote,  and  therefore  void.  Undoubtedly,  if  these  [  'HS  ] 
words  are  to  be  construed  literally,  it  would  be  too  remote.  But 
the  first  consideration  is,  can  they,  consistently  with  the  prior 
gift,  be  construed  literally  ?  Of  all  the  grandsons  of  Isaac,  who 
might  come  into  esse,  the  testator  provided  only  for  one,  who,  to 
become  entitled,  must  have  attained  twenty-one,  and  be  born 
of  a  father  himself  bom  in  the  testator's  lifetime.  But  the 
testator's  son,  Isaac  Isaac,  might  have  had  sons,  born  after  the 
testator's  death,  who  might  have  died  under  twenty-one,  leaving 
sons ;  and  as  Isaac  Isaac  had  three  daughters,  there  was  every 
probability  that  he  might  have  grandsons,  the  sons  of  such 
daughters.  For  such  grandchildren,  however,  no  provision  is, 
in  any  event,  made ;  and  yet,  if  the  words  are  to  be  construed 
literally,  the  provision  for  Joseph  Gompertz  and  his  son  is  not  to 
take  place  until  after  the  death  of  all  such  grandchildren  of  Isaac 
Isaac,  although  all  the  objects  of  the  testator's  care  had  failed. 

To  account  for  this,  it  was  suggested,  that  this  might  have 
been  purposely  done,  by  permitting  the  property  to  pass  to  such 
grandchildren  as  next  of  kin.  If  the  testator  had  had  any  such 
object  in  contemplation,  he  might  have  provided  for  it.  Why 
could  he  not  provide  for  the  children  of  a  son  of  Isaac  Isaac, 
bom  after  his  own  death,  in  the  event  of  such  son  himself  dying 
under  twenty-one ;  and  why  could  he  not  provide  for  the  children 
of  daughters  of  Isaac  Isaac,  as  he  did  provide  for  sons  of  his 
eons?  Such  an  intention  woul4,  in  fact,  be  inconsistent  with 
the  whole  scheme  of  his  testamentary  dispositions,  and  with  the 
intention  manifest  from  all  its  provisions. 

That  the  author  of  the  will  knew  the  rule  of  law  is  manifest. 
To  construe  these  words  literally  would  imply  *an  intention      [  *U9  ] 
to  violate  it,  and  thereby  to  defeat  the  declared  intention  of 
benefiting  Joseph  Gompertz  and  his  son. 

It  is  said,  however,  that  the  testator  did  intend  the  gift  to 
Joseph  Gompertz  to  take  place,  but  that  the  vesting  of  it  was 
puq)oseIy  postponed  until  after  the  death  of  all  the  grandsons  of 
Isaac  Isaac. 

This  of  course  assumes  an  intention,  that  the  gift  should  take 
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Ellicombe  effect,  and  that  it  should  be  so  postponed  ;  but  the  accumulation 
OouPERTz.  clause  Is  entirely  inconsistent  with  this  supposition.  He  would  ~ 
in  that  case  have  directed  an  accumulation  during  this  suspension 
of  the  vesting,  as  he  has  in  the  other  specified  case  of  suspension  ; 
whereas  he  has  in  terms  confined  it  to  the  times  during  which  a 
son  of  a  son  of  Isaac  Isaac,  born  in  his  (the  testator's)  lifetime 
should  be  under  twenty-five,  or  any  son  of  Isaac  Isaac,  born  after 
his  own  death,  or  any  grandson  of  Isaac  Isaac,  entitled  to  take 
under  his  will,  should  be  under  twenty-one.  It  is  also  obvious  that 
the  provision,  so  supposed  to  have  been  intentionally  made,  would 
not  in  all  probability  have  effected  the  supposed  intended  object. 
The  income  of  the  property,  between  the  time  of  the  failure  of 
all  the  persons  designated  to  take  and  the  deaths  of  all  the  sons 
and  grandsons,  being,  according  to  the  supposition,  undisposed 
of,  would  have  become  the  property  of  the  next  of  kin  at  the  time 
of  the  testator*s  death ;  and  the  next  of  kin  might  have  been  some 
of  those  designated  persons,  not  intended  to  be  benefited,  unless 
they  attained  a  certain  age,  or  might  have  been  the  discarded 
son  Hyam,  for  whom  it  is  clear  that  the  testator  intended  to 
provide  a  mere  subsistence.  It  was  also  well  observed  that  the 
gift  to  the  Gompertz  family  is  made  subject  to  the  annuities  and 
[  "loO  ]  charges  given  and  created  by  the  will ;  *whereas,  according  to 
the  construction  contended  for,  it  was  also  to  be  subject  to  a 
different  application  of  the  income  during  the  lives  of  all  sons 
and  of  all  grandsons  of  Isaac  Isaac. 

If,  therefore,  these  words  are  to  receive  their  literal  construc- 
'  tion,  I  cannot  doubt  but  that  the  testator's  intention  will  be 

wholly  defeated. 

It  was  indeed  contended,  for  the  defendant  Lyon  Gompertz, 
that  the  literal  construction  of  the  particular  words  was  not  such 
as  is  contended  for  by  the  plaintiffs.  I  cannot  assent  to  that 
proposition.  It  appears  to  me  that  in  order  to  reconcile  the 
different  parts  of  the  will,  the  words  must  be  read  as  if  they 
stood  thus, — after  the  decease  of  *'  all  the  said,"  or  "  all  such 
sons  and  grandsons,"  &c.  It  was  said  that  the  w^ords  '*  from 
and  immediately  after,"  &c.,  would  be  useless  repetition  according 
to  the  construction  of  the  defendant.  But  that  is  not  so  ;  for 
although  it  is  true  that  the  contingencies  upon  which  the  gift 
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over  was  to  take  effect  are  before  specified,  the  word  "  then/*  Ellioombe 
if  the  subsequent  words  had  been  omitted,  would  not  have  been  gompebtz. 
ao  adverb  of  time,  but  would  have  meant  "  in  those  events;  '* 
and  the  testator's  object,  as  afterwards  expressed,  was,  in  those 
events,  to  give  the  property  to  Joseph  Oompertz,  but  not  until 
after  the  deaths  of  such  sons  and  grandsons  of  Isaac  Isaac,  so 
contingently  entitled,  during  whose  lives  the  accumulation  is 
afterwards  directed :  and  the  words  **  from  and  immediately 
after  the  decease,"  were  probably  introduced  with  a  view  to  the 
accnmulation  afterwards  directed,  and,  if  so,  they  must  be  con- 
fined to  periods  during  which  the  accumulations  are  directed, 
namdy,  the  lives  of  grandsons  of  Isaac  Isaac,  who  would  have 
taken  had  they  lived,  and  not  the  lives  of  grandsons  who  in  no 
event  could  have  been  entitled. 

These  other  parts  of  the  case  appear  to  me  to  leave  no  doubt  [  i5i  ] 
of  the  testator's  intention.  But  suppose  the  caae  had  stood 
simply  thus :  Provision  is  made  for  certain  members  of  a  class 
answering  a  particular  description,  and  then  a  gift  over  is  made 
apon  the  failure  of  the  class.  If  it  be  clear  that  the  whole  of 
the  class  were  not  to  take,  the  gift  over,  though  made  to  depend 
upon  the  failure  of  the  whole  class,  will  be  construed  to  take 
place  upon  the  failure  of  that  description  of  the  class,  who  w^e 
to  take ;  and,  on  the  other  hand,  if  it  appears  that  all  the  class 
were  intended  to  take,  although  some  only  are  enumerated,  and 
the  gift  over  be  upon  the  failure  of  the  whole  class,  the  Court 
will  adopt  such  a  construction  as  will  extend  the  benefit,  in  the 
best  way  the  law  will  admit,  to  the  whole  class.  Of  both  these 
propositions  the  authorities  present  many  examples. 

In  Trickey  v.  Trickey{i)j  the  testator  had  provided  for  the 
children  ^of  his  daughter  at  twenty-one,  with  a  proviso  that  the 
children  of  any  child  of  his  daughter  dying  in  the  mother's 
lifetime  should  stand  in  the  place  of  the  parent ;  and  then  made 
a  gift  over,  upon  the  death  of  all  children  of  his  daughter  under 
twenty-one,  or  not  leaving  issue  who  should  live  to  attain  that 
age.  This  limitation  over  was  held  not  too  remote,  the  generality 
of  the  expression  being  confined  by  the  prior  provisions. 

hi  Bristmc  v.  Boothby{2)f  decided  by  Sir  John   Leach,  and 

(1)  41  B.  R.  125  (3  My.  &  K.  560).  (2)  25  B.  B.  248  (2  Sim.  &  St.  465). 
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Ellioombe  affirmed  by  Lord  Lyndhurst  on  appeal  (i),  the  decision  iK'as 
Gk>MPKBTz.  the  other  way,  upon  the  circomBtances  of  the  case;  but  the 
principle  is  recognised,  Lord  Lyndhurst,  in  his  judgment, 
[  'IB^  ]  observing  that  the  question  was,  whether  ♦the  term  "  issue  " 
was  to  be  taken  generally,  or  to  be  restricted  so  as  to  denote 
issue  before  mentioned,  and  concluding  by  saying  that  it  did 
not  appear  to  him  that  there  were  any  circumstances  to  lead  to 
the  conclusion  that  the  term  ought  to  be  taken  in  the  restricted 
sense  with  respect  to  the  previous  limitation  (2).  In  Ginger  d. 
White  V.  White  {z),  and  Goodright  d.  Docking  v.  Dunham  (4), 
there  were  gifts  to  children  of  a  person  named,  and  gifts  over 
if  that  person  should  die  without  issue,  an  expression  which  was 
held  to  mean  such  issue  as  before  mentioned,  that  is,  children. 

The  cases  in  which  a  gift  over,  upon  a  tenant  for  life  under 
the  will  dying  without  issue,  has  been  held  to  enlarge  the  estate 
for  life  into  an  estate  tail,  where  some  children  only  of  such 
tenant  for  life  have  been  before  provided  for,  in  order  to  let  in 
others,  proceed  upon  the  supposed  intention ;  and  the  rule  is  not 
applied  where  such  intention  to  provide  for  all  appears  to  be 
negatived,  as  in  Blackhom  v.  Edgley  (5),  in  which  a  gift  over  in 
case  the  tenant  for  life  should  die  without  issue,  was  construed  as  if 
it  had  been,  "  should  die  without  such  issue."  Li  Morse  v.  Lord 
Ormondey  affirmed  by  Lord  Eldon  on  appeal  (6),  estates  in  tail 
male  were  given  to  sons  of  the  testatrix's  daughter,  with  remainder 
to  the  daughters  of  such  daughter  in  tail,  and  then  various  sums 
charged  on  the  estates  were  bequeathed  after  the  decease  and 
failure  of  issue  of  the  daughter;  and,  upon  a  question  with 
respect  to  the  validity  of  those  charges,  it  was  held  that  the 
[  'iss  1  words  "failure  of  issue"  must  be  construed  *" failure  of  issue 
aforesaid ;  "  that  is,  failure  of  the  objects  of  the  prior  limitations. 
In  Malcolm  v.  Taylor {7),  the  words  "dying  without  issue"" 
«  were  construed  to  mean  "without  such  issue  as  would  take 
under  the  prior  limitation;"  Sir  John   Leach,  Master  of  the 

(1)  30th  June,  1829.  (4)  Doug.  264.- 

(2)  The  Lord  Chancellor  here         (5)  1  P.  Wms.  600. 
referred  to  a  note  of  Lord  Lynd-  (6)  25  R.  R.  85  (1  Russ-  382). 
hurst's  judgment,  with  which  he          (7)  34  R.  R.  117  (2  Russ.  &  Mr. 
had  been  furnished  by  Mr.  Russell.  41G). 

(3)  Willes,  348. 
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Rolls,  saying,  that  it  is  a  reasonable  intendment  that  a  subsequent  Kllicombb 
limitation  is  meant  to  take  effect  upon  failure  of  the  prior  gift,  gompertz. 
and  as  a  substitution  in  that  event. 

The  cases  of  this  kind,  referred  to  for  the  plaintiffs,  of  LangUy 
y.  Baldwin  {i)f  and  Attorney-General  v.  Sutton  {2),  do  not  decide 
that  a  general  devise  upon  which  a  gift  over  is^  expressed  to 
depend  cannot  be  confined  by  the  intention  apparent  upon  other 
parts  of  the  case ;  but  they  are  cases  in  which  it  was  thought 
necessary  to  give  to  such  words  their  full  ordinary  meaning,  in 
order  to  effectuate  the  apparent  intention,  and  to  let  in  children, 
to  exclude  whom  there  did  not  appear  to  be  any  intention,  but 
with  respect  to  whom  it  simply  appeared  that  the  former 
enumeration  would  not  include  them.  In  all  the  cases  of 
limitation  over  of  personal  property  upon  a  dying  without  issue, 
or  upon  a  failure  of  issue,  after  a  prior  gift  to  issue  of  a  particular 
description,  that  is,  children,  collected  by  Mr.  Jarman,  in  his 
edition  of  Powell  on  Devises  (a),  the  words  "such  issue,"  or  "issue 
aforesaid,'*  are  important. 

There  is,  in  the  present  case,  a  peculiarity  which  distinguishes 
it  from  most  others.  There  is  no  ambiguity  as  to  the  contingency 
or  event  upon  which  the  gift  *over  is  to  take  effect ;  but  the  only  [  *154  ] 
question  is,  whether,  such  contingency  or  event  having  happened, 
the  gift  over  is  to  be  suspended  in  enjoyment  until  after  the 
deaths  of  certain  persons,  who  are  not,  in  any  construction,  to 
be  objects  of  the  gift. 

The  result  of  all  the  authorities  is  that  in  such  cases  as  the 

present,  if  it  be  necessary  to  put  a  restricted  sense  upon  the 

words  used  in  the  gift  over,  in  order  to  effectuate  the  intentions 

of  the  testator,  as  evidenced  by  other  parts  of  the  will,  it  is 

competent  for  the  Court  to  do  so ;   and  being  satisfied,  for  the 

reasons  I  have  before  given,  that  the  intention  of  this  testator 

was,  that  the  gift  over  should  take  effect  upon  the  failure  of  the 

objects  particularly  described  as  the  objects  of  his  prior  gift,  I 

am  of  opinion  that  I  must  hold  Lyon  Gompertz  to  be  entitled, 

and  consequently  that  the  ^  .      „       , 

Demurrer  must  he  allotved. 


(I)  1  Eq.  Ab.    185  ;  and  1   Ves.  (2)  1  P.  Wms.  754. 

Sen.  26.  (3)  Vol.  ii.  p.  530. 
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May  31. 

Aug.  30. 

Lord 

0  OTTENHAH, 

L.C. 

[167] 


PRICE  V.  CARVER  (1). 

(3  My.  &  Cr.  157—164.) 

A  decree  of  foreclosure  against  an  infant  in  the  case  of  an  equitable 
mortgage  by  deposit  must  give  the  infant  a  day  to  show  cause  against 
the  decree,  after  he  attains  twenty-one,  notwithstanding  the  provisions 
of  the  Act  11  Geo.  IV.  &  1  WilL  IV.  c.  47,  ss.  10,  11. 

Ik  this  case  the  bill  was  filed  by  an  equitable  mortgagee  of 
copyhold  property,  by  deposit  of  copies  of  court  roll,  pra\  ing 
a  foreclosure.  Some  of  the  parties  interested  in  the  equity  of 
redemption  were  infants.  At  the  hearing,  before  the  Lord 
Chancellor,  on  the  8th  of  April,  1887,  his  Lordship  made  the 
usual  decree  for  a  foreclosure ;  but,  in  drawing  up  the  decree,  a 
question  arose  whether  the  infant  defendants  were  to  have  a  day  to 
show  cause  against  the  decree  when  they  should  attain  twenty-one. 

[The  arguments  turned  upon  the  question  whether  the  Act 
11  Geo.  IV.  &  1  Will.  IV.  c.  47,  ss.  10,  11  (2),  which  aboliahed 
demurrer  of  the  parol  at  law,  thereby  also  indirectly  overruled 
the  analogous  practice  in  equity  of  giving  an  infant  a  day  to 
show  cause  against  a  decree  directing  him  to  convey  property  on 


(1)  See  the  cases  upon  this  point 
collected  in  a  note  to  WWiamton  v. 
Gordhn  (1812)  12  E.  R.  149.  The 
question  is  also  discussed  at  length  in 
Fisher  on  Mortgage,  5th  ed.,  pp.  554 
— 556.— O.  A.  S. 

(2)  The  tenth  and  eleventh  sections 
of  this  Act  are  in  the  following  words : 

Sect.  10.  And  be  it  further  enacted, 
that  from  and  after  the  passing  of  this 
Act,  where  any  action,  suit,  or  other 
proceeding  for  the  payment  of  debts, 
or  any  other  purpose,  shall  be  com- 
menced or  prosecuted  by  or  against 
any  infant  under  the  age  of  twenty- 
one  years,  either  alone  or  together 
with  any  other  person  or  persons, 
the  parol  shall  not  demur,  but  such 
action,  suit,  or  other  proceeding  shall 
be  prosecuted  and  carried  on  in  the 
same  manner  and  as  effectually  as 
any  action  or  suit  could  before  the 
passing  of  this  Act  be  carried  on  or 
prosecuted  by  or  against  any  infant, 
where,  according  to  law,  the  parol 


did  not  demur.     [R«p.  46  &  47  Vict, 
c.  49,  8.  4 ;  S.  L.  R.  (No.  2)  1888.] 

Sect.  1 1.  And  be  it  further  enacted, 
that  where  any  suit  hath  been  or  shall 
be  instituted  in  any  court  of  equity 
for  the  pa3rment  of  any  debts  of  any 
person  or  persons  deceased,  to  which 
their  heir  or  heirs,  devisee  or  devisees, 
may  be  subject  or  liaWe,  and  such 
court  of  equity  shall  decree  the  estates 
liable  to  such  debts,  or  any  of  th^m, 
to  be  sold  for  satisfaction  of  such  debt 
or  debts ;  and  by  reason  of  thn  infancy 
of  any  such  heir  or  heii*8,  devisee  or 
devisees,  an  immediate  conveyance 
thereof  cannot,  as  the  law  at  present 
stands,  be  compelled,  in  ever}-  such 
case  such  Court  shall  direct,  and, 
if  necessary,  compel  such  infant  or 
infants  to  convej^  such  estates  Sf)  to 
be  sold,  (by  all  proper  assurances  in 
the  law),  to  the  purchasjer  or  pur- 
chasers thereof,  and  in  such  manner 
as  the  said  Court  shall  think  proper 
and  direct ;  and  every  such  infant  shall 
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attaining    twenty-one.      This    question    and  many  authorities        Pbiob 
bearing  upon  the  point  are  fully  stated  and  considered  in  the      cabvbb. 
jadgment  of  the  Lobd  Chancellor.] 

Mr.  Turner,  for  the  plaintiff  [cited  Sheffield  v.  The  Duchess 
of  Biickin(fham{i),  Blatch  v.  Wilder  (2) ,  Skud  other  cases].  The  [169] 
proper  form  of  the  decree  in  this  case  will  be  to  direct  an 
account  of  what  is  due  for  principal,  interest,  and  costs;  to 
declare  that,  in  default  of  payment,  all  parties  shall  be  foreclosed ; 
and  that  the  adult  defendants  shall  convey  immediately,  and  the 
infant  defendants  shall  convey  when  they  come  of  age,  unless, 
being  served  with  a  subpcena,  they  shall  show  cause  against 
the  decree.     *     *     ♦ 

Mr.  Heberden,  for  the  infant  defendants : 

The  Legislature  can  only  be  considered  as  having  abolished       [  160  ] 
the  8tri<5t  technical  demurrer  of  the  parol.     *     *     Where  a 
convey&nce  is  directed,  it  follows,  of  necessity,  that  a  day  must 
be  given  to  show  cause. 

The  Act  of  Parliament  was  passed  for  the  particular  object 
of  facilitating  the  payment  of  debts  out  of  real  estate.  Its  terms, 
however,  are  general  enough  to  apply  to  all  cases ;  but  that  they 
were  not  intended  to  be  understood  in  their  largest  extent,  appears 
from  the  circumstance  that  the  case  of  an  infant  heir  of  a  vendor 
is  provided  for  by  a  subsequent  statute. 

This  case  is  precisely  similar  to  Spencer  v.  Boyes  (3). 

Mr.  Turnery  in  reply.     *     *     ♦  [  161  ] 

The  Lord  Chancellor:  ^«<^. so. 

The  question  argued  in  this  case  upon  the  minutes  was, 
whether  the  infant  defendants  were  to  have  a  day  to  show 
cause  after  attaining  twenty-one.    I  have  not  seen  the  pleadings, 

make  sach  conveyance  accordingly ;  the  same,  of  the  full  age  of  twenty-one 

ind  every  such  oonveyanoe  shall  be  years. 

u  ralid  and  effectual,  to  all  intents  (1)  West's  Bep.  temp.  Hard.  682; 

and  porposee,  as  if  such  person  or  see  p.  684. 

penoDfl,  being  an  infant  or  infants,  (2)  Ibid,  322 ;  see  p.  324. 

VM  or  were  at  the  time  of  executing  (8)  4  R.  B.  215  (4  Yes.  370). 
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Price  but,  from  the  form  of  the  decree,  I  presume  that  the 
Carver,  plaintiff  is  an  equitable  mortgagee,  and  that  the  legal  estate 
is  in  the  infants.  The  decree,  in  the  event  of  the  mortgage 
not  being  redeemed,  after  directing  a  foreclosuie,  directs  a 
surrender  or  conveyance  of  the  legal  estate  to  the  plaintiff. 
Whether  this  be  the  proper  form  of  decree,  has  not  been 
argued  before  me;  but  the  parties  may  probably  be  advised 
to  consider  whether  a  sale  would  not  be  the  proper  course. 
I  proceed,  however,  to  consider  the  only  question  argued 
before  me,  namely,  whether,  supposing  the  decree  to  be  in 
other  respects  correct,  the  infant  defendants  ought  to  have 
a  day  to  show  cause,  after  attaining  twenty-one.  That  they 
would  have  had  a  day  to  show  cause,  according  to  the  course 
hitherto  pursued,  is  quite  clear,  the  decree  being  both  to  fore- 
close and  to  procure  a  conveyance  from  the  infants.  But  it  is 
said  that  the  stat.  11  Geo.  IV.  &  1  Will.  IV.  c.  47,  s.  10,  has 
altered  the  course  of  proceeding.  That  statute  only  enacts  that 
the  parol  shall  not  in  future  demur.  If  the  parol  demurring 
and  the  giving  a  day  to  an  infant  be  synonymous  terms,  then 
this  statute  has  prohibited  the  giving  a  day  in  future ;  but  if  the 

[  •162  ]  terms  be  not  synonymous,  then  the  statute  does  *not  affect  the 
practice  in  question  in  this  case.  I  have  always  conceived  that 
the  parol  demurred  in  equity  in  those  cases  only  in  which  it 
would  have  demurred  at  law.  The  origin  and  limits  of  this 
course  at  law  are  well  explained  in  Flasket  v.  Beehy  (i) ;  and 
the  cases  there  put,  of  the  parol  demurring,  have  no  reference 
to  the  cases  in  equity  in  which  a  day  is  given  to  an  infant  to 
show  cause ;  indeed,  the  shape  of  the  decree  in  the  two  cases  is 
perfectly  different.  When  the  parol  demurs  in  equity,  nothing 
is  done  to  affect  the  infant ;  but  when  a  day  is  given,  the  decree 
is  complete ;  but  the  infant  has  a  day  given  to  show  cause 
against  it,  and  if  he  do  not  show  good  cause  within  the  time 
specified,  he  is  bound.  In  some  cases,  indeed,  the  distinction  is 
most  apparent,  the  Court  deciding  that  the  parol  did  not  demur, 
and  therefore  making  the  decree,  but  giving  the  infant  a  day  to 
show  cause.  In  Uvedale  v.  Uvedale  (2),  Lord  Hardwicke  puts  a 
case  in  which  the  parol  could  not  have  demurred,  but  the  infant 
(1)  4  East,  485.  (2)  3  Atk.  117. 
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wnld  have  had  a  day  given.    So  in  Chaplin  v.  Chaplin  (i),  it  was        Pbiob 

held  that  the  parol  did  not  demur ;  but  the  legal  estate,  being  in      cabvbb. 

the  son,  could  not  have  been  got  from  him  till  twenty-one,  and 

the  decree  must  have  given   him  a  day  to  show  cause.     In 

Fountain  v.  Caine  (2),  there  was  a  trust  to  pay  debts,  and  the 

parol  did  not  demur,  but  a  day  was  given  to  the  infant.    Powell 

Y.Robim  (3)  was  a  case  in  which  the  parol  demurred,  and  no  sale 

was  directed  till  the  heir  attained  twenty-one.   In  Pope  v.  Gwyn  (4) 

the  assets  were  held  to  be  equitable;  and  the  parol  did  not  demur, 

but  a  day  was  given  to  the  infant  heir.     Spencer  v.  Boyes  (5)  was 

not  a  case  of  the  parol  demurring,  but  a  day  to  show  cause  was 

given  to  the  infant  heir.    All  *cases  of  foreclosure  and  partition,       [  •163  ] 

ftnd  all  others  in  which  a  conveyance  is  required  from  an  heir, 

except  those  in  which  the  parol  would  demur  at  law,  are  cases  in 

which  a  day  is  given,  but  the  parol  does  not  demur.    Of  all  such 

eases  the  statute  takes  no  notice,  and  affords  no  remedy  for  them, 

except  that  by  the  eleventh  section  it  enables  the  Court  to  take 

from  the  infant  the  legal  estate  of  property  decreed  to  be  sold  for 

the  payment  of  debts,  but  for  that  purpose  only.    In  all  other 

cases  in  which  a  conveyance  is  required  from  an  infant,  the  law 

remains  as  before,  and  the   practice,  therefore,  must  remain 

the  iiame.     There  must  be  a  decree  for  the  infant  to  convey 

dt  twenty-one,   and  he  must  have  a  day   to  show  cause,  as 

before  (6). 

The  present  is  precisely  such  a  case ;  and  I  think,  therefore, 
that  the  decree,  if  taken  in  its  present  form,  must  be  according 
to  the  former  practice,  which  I  apprehend  to  be  as  the  minutes 
stood  altered  by  the  plaintiff. 

The  form  of  the  decree  is  here  set  out  in  the  original  report.] 

(1)  3  P.  Wms-  365 ;  see  p.  368.  (4)  8  Ves.  28,  u, ;  2  Dick.  683. 

(2)  1  P.  Wms.  o04.  (5)  i  R.  H.  215  (4  Ves.  370). 

(3)  7  Ves.  209  (legal  estate  in  (6)  See  Scholefiehl  v.  IlmJU'hJ,  40 
infant),                                                       R.  R.  215  (7  Sim.  669). 


248 


1887.     CH.    3  MY.  &  CR.  171—179. 


Tr.r. 


1837. 
Avg.  9,  11. 

Lord 

COTTENHAM, 
L.C. 

[171] 


FRANK  V.   FRANK 

(3  My.  &  Cr.  171—179.) 

A  feme  covert  is  not  competent,  during  the  coverture,  to  elect  between 
a  jointure  made  to  her  after  marriage  and  her  dower  at  common  law. 

[Upon    the    point    mentioned   in   the   head-note,    the    Lord 
Chancellor  said :] 

[  179  ]  The  statute  which  regulates  this  question,  the  27  Hen.  VIII. 

c.  10,  provides,  in  the  ninth  section,  that  in  case  of  a  jointure 
made  after  marriage,  the  wife,  if  she  outlive  her  husband,  shall 
be  at  liberty,  after  the  death  of  her  husband,  to  refuse  to  accept 
the  lands  given  to  her  in  jointure.  There  is,  therefore,  an  express 
provision  that  her  election  shall  be  made  at  the  time  when  the 
right  is  claimed,  that  is  to  say,  after  her  husband's  death  ;  and 
a  case  in  the  19  Eliz.  reported  in  Dyer  (i),  proceeds  upon  the 
authority,  or  rather  is  a  judicial  exposition,  of  that  clause  in 
the  statute,  and  decides  that  the  period  of  election  shall  not  be 
until  after  the  right  has  accrued. 


1837. 
Dec.  20,  22. 

Lord 

Gotten  HAM, 

L.C. 

[183] 


HE8L0P  V.  METCALFE. 

(3  My.  &  Cr.  183—190 ;  S.  C.  7  L.  J.  (N.  S.)  Ch.  49 ;  1  Jur.  816.) 

Order  made  on  a  solicitor,  who  withdrew  from  the  conduct  of  the 
plaintiffs  cause,  that  he  should  deliver  up  to  the  plaintifTs  new  solicitor 
the  briefs  of  the  pleadings,  counsePs  opinions  thereon,  office  copies  of  the 
several  answers,  and  all  such  other  papers  and  documents,  connected 
with  the  cause,  as,  upon  inspection,  the  new  solicitor  might  deem 
necessary  for  the  hearing;  without  prejudice  to  any  right  of  lien  for 
costs,  and  upon  an  undertaking  to  return  them  imdefaced  within  ten 
days  after  the  hearing. 

BiGHARD  TiLLYER  Blunt  wrs  employed  as  the  plaintifl's 
solicitor  in  the  conduct  of  this  suit,  from  the  period  of  its 
institution,  in  the  month  of  September,  1834.  On  the  12th 
of  January,  1886,  he  delivered  his  bill  of  costs,  from  which  it 
appeared  that,  after  giving  credit  for  certain  sums  advanced  by 
the  plaintiff,  there  was  due  to  him,  on  account  of  his  charges  in 
this  cause,  independently  of  other  charges,  a  balance  of  971. 
On  the  12th  of  February,  1886,  Mr.  Blunt  sent  a  letter  to  the 


(1)  Alum,  358  b. 
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plaintiiF,  in  which  he  stated  that  he  had  no  fands  in  his  hands      Hbslop 
available  to  the  prosecution  of  the  suit,  and  that  he  must,  there-    mbtcalpk. 
fore,  request  payment  of  the  balance  of  215Z.  U.  4rf.,  due  on  his 
general  bill  of  costs  delivered,  and  the  subsequent  costs ;  other- 
vise,  the  plaintiff  must  abide  the  consequences.     On  the  9th  of 
the  same  month,  Mr.  Blunt  had  sued  out  a  writ  against  the 
plaintiff  for  the  amount  of  the  alleged  balance ;  and  upon  that 
writ  the  plaintiff  was,  on  the  15th  of  February,  arrested  and 
held  to  bail.     A  second  bill  of  costs,  amounting  to  86Z.  19«., 
and  including  the  charges  for  business  done  in  this  cause  from 
the  12th  of  November,  1885,  to  the  15th  of  February,  1836,  was 
subsequently  delivered;   and,  on   the  26th  of  May,  1836,  the 
plaintiff  received  a  letter  from  Mr.  Blunt,  in  which,  referring 
to  an  application  made  to  him  by  the  clerk  in  Court  in  the 
cause  of  Heslop  v.  Metcalfe,  the  petitioner  stated  that  he  (Blunt) 
should  proceed  no  further  in  that  cause,  unless  the  request  con- 
tained in  his  letter  of  the  12th  of  February  were  complied  with 
before  one  o'clock  on  the  following  day.     On   receiving  this 
communication,  the  plaintiff  instructed  another  solicitor,  of  the 
name  of  Green,  to  take  the  *necessary  steps  for  proceeding  with       [  •184  ] 
the  cause.    Those  steps  were  accordingly  taken,  and  the  cause 
was  afterwards  set  down  for  hearing   before  his  Honour  the 
Vice-chancellor.     On  the  18th  of  October,  1836,  Blunt   com- 
menced  an  action  to  recover  the  amount  of  his  second  bill  of 
costs.    To  this  action  the  plaintiff  put  in  a  plea,  on  the  13th 
of  December,  and  since  that  time  no  further  proceedings  had 
been  taken  in  the  action. 

Pending  the  proceedings  at  law,  the  cause  in  this  Court  being 
likely  to  be  soon  in  the  paper  for  hearing,  the  plaintiff's  solicitor, 
Mr.  Green,  applied  by  letter  to  Mr.  Blunt,  requesting  him  to  give 
Qp  the  papers  in  the  suit,  upon  his  (Green's)  undertaking  to  hold 
them  subject  to  any  lien  which  Blunt  might  have  upon  them. 
In  reply  to  that  application,  Mr.  Blunt  declined  to  part  with  any 
of  the  papers,  alleging  that  he  had  a  lien  upon  them  for  costs  of 
proceedings  both  in  equity  and  at  law ;  but  he  offered  to  allow 
the  plaintiff  or  his  solicitor  to  inspect,  peruse,  and  take  copies  of 
them  at  all  reasonable  times,  and  offered  to  undertake  to  produce 
them  at  the  hearing.    Some  further  negotiations  were  afterwards 
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Heslop  had  to  induce  Mr.  Blunt  to  give  up  the  papers  in  his  hands,  with 
Metoalfb.  ^  view  to  their  being  used  at  the  approaching  hearing,  but  without 
success ;  Mr.  Blunt  declining  to  part  with  them  unless  his  costs 
were  paid. 

The  Yice-Chancbllor  then  made  an  order,  upon  the  petition 
of  the  plaintiff,  that  the  briefs  of  the  pleadings  in  the  cause, 
counsel's  opinion  thereon,  office  copies  of  the  answers  of  the 
several  defendants,  and  all  such  other  deeds  and  papers,  docu- 
ments and  proceedings,  in  or  connected  with  the  cause,  as, 
upon  inspection,  his  solicitor  might  deem  to  be  necessary  on 
the  plaintiff's  behalf,  on  the  hearing  of  the  cause,  should  be 
delivered  over  by  Mr.  Blunt  to  Mr.  Green,  on  the  latter  giving 
[  'iss  ]  *hi8  undertaking  that  they  should  be  received  without  prejudice 
to  any  right  of  lien,  and  also  that  they  should  be  returned, 
undefaced,  to  Mr.  Blunt  within  ten  days  after  the  hearing  of 
the  cause. 

An  appeal-petition,  presented  by  Mr.  Blunt  against  his 
Honour's  order,  now  came  on  to  be  heard. 

Ml'.  Jacob  and  Mr.  Addis ^  in  support  of  the  appeal : 

No  case  has  occurred  in  which  an  order,  at  all  similar  to  the 
present,  has  been  made,  with  the  exception  of  Colecfrave  v. 
Mauley  (i),  which  occurred  in  the  year  1823,  and  which  is  at 
variance  with  the  whole  current  of  authorities  both  before 
and  since.  There,  the  solicitor  had  discharged  himself  by 
selling  his  business  to  another  solicitor  ;  and  the  main 
question  in  the  cause  had  reference  to  the  legality  of  that 
transaction.  The  order  for  the  delivery  of  the  papers  w^as, 
apparently,  not  much  discussed,  the  question  of  lien  being 
only  a  subordinate  point.  In  Ross  v.  Laughton  (2),  which 
occurred  in  the  year  1818,  and  is  the  earliest  reported  case 
upon  the  subject,  it  was  not  the  client,  but  his  assignees,  who 
discharged  the  solicitor.  Lord  Eldon  thought  that  circumstance 
made  no  difference,  and  held  that  a  solicitor,  who  was  discharged, 
was  bound  to  produce,  but  not  to  deliver  up,  the  papers  of  his 
client.  The  papers  there  in  question  were  vouchers,  that  is, 
original  documents,  and  not,  as  in  the  present  instance,  papers 

(1)  24  R.  R.  83  (T.  &  R.  400).  (2)  12  R.  R.  232  (1  V.  &  B.  349). 
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prepared  by  the  solicitor,  or  copied  and  made  out  at  his  expense.      Hbslop 
The  next  case  was  CommereU  v.  Poynton  (i),  where  the  solicitor    mbtcalfe. 
had  himself  declined  to  proceed,  and  the  order  made  was  of  the 
same  kind»  for  production  and  inspection  only. 

[They  also  cited  Lord  v.  Woj^eighton  (2),  Clutton  v.  Pardmi  (8), 
and  other  cases.] 

The  Lord  Chancellor  (without  calling  upon  Mr.  Wigram,  who       [  187  ] 
was  on  the  other  side) : 

Smce  this  question  was  first  brought  on,  1  have  taken  the 
opportunity  of  looking  at  all  the  cases;  and  1  have  now  to 
consider  whether  I  will  act  on  CoUgrave  v.  Manley  (4),  or  will 
undo  what  Lord  Eldon  did  in  that  case.  The  point  was  there 
directly  raised,  whether,  if  the  Court  is  of  opinion  that  there 
should  be  a  production,  the  order  ought  to  go  beyond  giving 
liberty  to  inspect  and  take  copies.  Lord  Eldon,  in  his  judgment, 
first  considered  the  question  arising  upon  the  sale  of  his  business, 
by  the  solicitor  ;  an  act  which  he  held  to  amount  to  a  discharge 
by  the  solicitor  of  himself.  His  Lordship  says,  "  I  look  upon 
Mr.  Raphael  as  having  dissolved  the  connection  of  solicitor  and 
client ;  for  it  is  not  enough  that  he  was  willing  to  superintend 
the  plaintiff's  business.  Now,  where  the  solicitor  discharges 
himself,  the  rule  is  quite  different  from  what  it  is  where  the 
solicitor  is  discharged  by  the  client;"  and  afterwards  he  adds, 
"  80  far  as  the  use  of  papers  is  concerned,  the  suitor,  when  his 
solicitor  discharges  himself,  must  have  his  business  conducted 
with  as  much  ease  and  celerity,  and  as  little  expense,  as  if  the 
connection  of  solicitor  and  client  had  not  been  dissolved." 

Accordingly,  the  order  in  Colegrave  v.  Manley  was  almost  in 
the  very  terms  of  the  present  order. 

It  is  true  that  in  several  preceding  cases,  where  the  solicitor 
had  discharged  himself,  orders  were  made,  giving  to  the  client 
the  right  of  inspection  only:  but  it  cannot  be  supposed  that 
Lord  Eldon,  who,  with  all  his  experience,  had  decided  Colegrave 
V.  Manley,  in  the  year  1828,  was  not  acquainted  with  the  prior 

(I)  18  B.  B.  1  (1  Swanst.  1).  see  p.  304). 

{2)  2Z  E.  K.  146  (Jac.  580).  (4)  24  B.  B.  83  (T.  &  B.  400). 

(3)  24  B.  B.  68  (T.  &  B.  301 ; 
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HwLOP      authorities.     In  Cresswell  *v.  Bi^ron  (i),  his  Lordship  intimates, 
Mbtoalfb    in  the  form  of  a  doubt,  his  opinion  that  a  solicitor  discharging 

[  *188  ]  himself  cannot  claim  a  lien ;  an  expression  which  must  be  under- 
stood as  meaning,  not  that  the  solicitor  loses  the  lien  altogether, 
but  that  he  cannot  set  it  up  so  as  to  prevent  the  client  from 
proceeding  in  the  cause.  And  his  Lordship's  language  in  Lord 
V.  JVormleighton  (2)  is  to  the  same  effect.  ^ 

Undoubtedly,  that  doctrine  may  expose  a  solicitor  to  very  great 
inconvenience  and  hardship,  if,  after  embarking  in  a  cause,  he 
jBnds  that  he  cannot  get  the  necessary  funds  wherewith  to  carry 
it  on.     But,  on  the  other  hand,  extreme  hardship  might  arise  to 
the  client,  if, — to  take  the  case  which  is  not  uncommon  in  the 
smaller  practice  in  the  country, — a  solicitor,  who  finds  a  poor 
man  having  a  good  claim,  and  having  but  a  small  sum  of  money 
at  his  command,  may  go  on  until  that  fund  is  exhausted,  and 
then,  refusing  to  proceed  further,  may  hang  up  the  cause  by 
withholding  the  papers  in  his  hands.     That  would  be  a  great 
grievance  and  means  of  oppression  to  a  poor  client,  who,  with 
the  clearest  right  in  the  world,  might  still  be  without  the  means 
of  employing  another  solicitor.  .  The  rule  of  the  Court  must  be 
adapted  to  every  case  that  may  occur,  and  be  calculated  to 
protect  suitors  against  such  conduct.     Now,  a  solicitor,  if  he 
knows  that  he  must  trust  to  the  result  of  the  cause  for  his 
remuneration,  will,  of  course,  be  disposed  to  proceed  with  it  in 
such  a  way  as,  while  it  promotes  the  interest  of  his  client,  is 
most  likely  to  render  his  lien  available.     I  have  no  doubt,  there- 
fore, that  the  existence  of  the  lien,  while  it  is  a  great  protection 

[  ♦UQ  J  to  the  solicitor  against  his  client,  is  *also  a  great  benefit  to  the 
client;  but  the  benefit  would  be  entirely  lost,  if  the  solicitor 
might  stop  short  in  the  middle  of  the  suit,  and  insist  upon 
retaining  the  papers,  because  then  no  other  solicitor  could  take 
up  and  carry  on  the  cause. 

It  is  admitted  that,  when  the  solicitor  discharges  himself,  the 
client  and  his  new  solicitor  shall,  at  all  events,  have  free  access 
to  inspect  and  copy  the  papers  at  the  office  of  the  former 
solicitor.  The  mere  giving  of  access,  however,  is,  nine  times  out 
of  ten,  of  no  practical  value ;  for  if  the  papers  are  to  remain, 
(1)  9  E.  R.  275  (14  Ves.  271).  (2)  23  R.  R.  146  (Jac.  580). 
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notwithstanding,  in  the  custody  of  the  solicitor  who  has  discharged       Hbblop 

himself,  it  is  obvious  that  they  cannot  be  made  use  of  in  the    mstoLlfs. 

farther  progress  of  the  suit.    The  result  would  be,  that  the  client 

is  to  be  put  to  the  expense  of  fresh  copies ;  that  fresh  briefs  must 

be  prepared  for  counsel ;  in  short,  that  all  the  costs  arising  from 

making  copies  of  the  papers  and  documents  to  be  used  in  the 

cause  must  be  incurred  over  again,  and  so  the  client  is  to  be 

neatly  damnified.     That  is  entirely  inconsistent  with  the  dictum 

of  Lord  £ldon»  that  the  suitor  must  have  his  business  conducted 

vith  as  much  ease  and  celerity,  and  as  little  expense,  as  if  the 

connection  had  not  been  dissolved. 

On  the  other  hand,  if  all  that  expense  be,  in  fact,  incurred  by 
the  client,  what  is  the  use  of  the  solicitor's  lien  ?  There  may, 
indeed,  be  original  papers ;  but  supposing  them,  as  here,  to  be 
papers  in  the  cause,  the  eflfect  of  the  rule  would  only  be  to 
impose  a  very  great  hardship  on  the  client,  without  any  benefit 
to  the  solicitor.  But  if  the  expense  is  to  operate  so  as  to  compel 
him  rather  to  pay  the  solicitor's  bill  than  to  go  to  the  expense  of 
fresh  copies,  the  admission  of  access  and  inspection  would  be 
nugatory,  and  of  no  value.  Now,  that  a  suitor,  whose  solicitor 
withdraws  himself  from  the  *further  conduct  of  a  cause,  shall  be  [  '190  ] 
permitted  to  have  the  free  use  of  the  papers  held  by  that  solicitor, 
60  far  as  they  may  be  required  in  the  prosecution  of  the  cause, 
is  quite  consistent  with  the  observations  of  Lord  Eldon  in 
Commerell  v.  Poynton{\),  and  Lord  v.  WonnlnghUm.  Those 
observations,  coupled  with  the  express  decision  to  that  effect  in 
Cohfirave  v.  Mauley,  leave  no  doubt  in  my  mind  as  to  what  Lord 
Eldon  considered  to  he  the  rule  in  such  cases,  and  I  entirely 
concur  in  the  propriety  of  that  rule. 

It  remains  only  to  be  considered,  whether  Mr.  Blunt  must  be 
held  to  have  retired  from  the  performance  of  his  duty  as  solicitor 
in  this  cause.  (The  Lord  Chancellor  entered  into  an  examina- 
tion of  the  pcirticular  facts  of  the  case,  as  stated  in  the  affidavits, 
and  then  continued:)  I  cannot  but  consider  that  the  result  of 
these  transactions  amounted,  on  the  part  of  Mr.  Blunt,  to  a 
withdrawing  of  himself  from  the  office  of  solicitor  for  the  plaintiff. 
I  then  take  the  law  as  laid  down  by  Lord  Eldon,  and,  adopting 
(1)  18R.  K.  1  (1  Swanst.  1). 
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Hbslop 
Mbtoalfb. 


that  law,  must  hold  that  Mr.  Blunt  is  not  to  be  permitted  to 
impose  upon  the  plaintiff  the  necessity  of  carrying  on  his  cause 
in  an  expensive,  inconvenient,  and  disadvantageous  manner. 

I  think  the  principle  should  be,  that  the  solicitor  claiming  the 
lien  should  have  every  security  not  inconsistent  with  the  pro- 
gress of  the  cause.  But  it  is  clear  that  there  will  neither  be,  to 
use  the  expression  of  Lord  Eldon,  the  same  ease  and  celerity, 
nor  as  little  expense,  in  the  conduct  of  it,  if  the  new  solicitor  is 
merely  to  have  access  to  the  papers,  as  where  they  are  placed 
in  his  hands,  upon  his  undertaking  to  restore  them  after  the 
immediate  purposes  of  the  production  have  been  served. 

Appeal  dismissed  with  costs. 


1838. 

March  10,  28, 

30. 

Lord 

COTTENHAM, 

L.C. 

[197] 


WILSON  V.  BATES  (1). 

(3  My.  &  Cr.  197—204 ;  S.  C.  7  L.  J.  (N.  S.)  Ch.  131.) 

A  plaintiff  is  entitled  to  sue  out  an  attachment  against  a  defendant 
for  want  of  answer,  although  he  is  himself  in  custody  for  a  contempt  in 
non-payment  of  costs. 

The  bill  was  filed  on  the  12th  of  April,  1837.  On  the  17th  of 
April  a  motion,  made  by  the  plaintiff,  was  refused,  with  costs, 
which  were  afterwards  taxed  at  IIZ.  18«.  6d.  The  plaintiff 
having  refused  to  pay  those  costs,  an  attachment,  dated  the  22nd 
of  June,  1837,  issued  against  him.  On  the  17th  of  July  the 
attachment  was  lodged  with  the  sheriff  of  Leicestershire,  in 
whose  custody  the  plaintiff  then  was.  On  the  27th  of  June, 
1837,  the  time  allowed  to  the  defendants,  under  the  new  orders, 
for  answering  the  plaintiff's  bill,  expired.  On  the  28th  of  August, 
the  plaintiff  gave  the  defendants  notice  that  he  should  sue  out  an 
attachment  against  them  for  want  of  an  answer:  and,  on  the 
20th  of  September,  an  attachment  was  sued  out  accordingly,  under 
which  the  defendants  were  arrested,  and  thereupon  entered  into  bail 
bonds.  The  plaintiff  was  then,  and  still  continued  to  be,  detained 
in  the  custody  of  the  sheriff  of  Leicestershire  at  the  suit  of  the 
defendants,  for  non-payment  of  IIZ.  18^.  6(/.,  the  costs  of  the  motion. 


(1)  In  re  Wickham  (1887)  35  Ch.  D. 
272,  56  L.  J.  Ch.  748 ;   Graham  v. 


Sutton,  (1897)  2  Ch.  367,  66  L.  J.  Ch. 
666,  77  L.  T.  35,  C.  A. 
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The  VicE-CHANCELiiOR  having  refused  a  motion,  on  behalf  of      Wilson 
the  defendants,  that  the  attachments  against  them  might  be       bates. 
set  aside  for  irregularity,  and  that  the  bail-bonds   might  be 
ordered  to  be  cancelled,  the  motion  was  renewed  before  the  Lord 
Chancellor,  by  way  of  appeal. 

Mr.  Wakefield  and  Mr.  G.  L.  Russell,  in  support  of  the 
motion : 

By  the  seventy-eighth  ordinance  of  Lord  Bacon  (i)  it  *is  [  '198  ] 
declared  that,  ''  they  that  are  in  contempt,  especially  so  far  as 
proclamation  of  rebellion,  are  not  to  be  here,  neither  in  that 
^uit,  nor  any  other,  except  the  Court  of  special  grace  suspend  the 
contempt"  (i).  Whether  this  is  to  be  read  that  a  party  in  con- 
tempt shall  not  be  here,  that  is,  in  Court,  or  shall  not  be  heard, 
as  suggested  by  Mr.  Beames,  it  equally  precludes  a  person  in  the 
situation  of  the  plaintiff  from  suing  out  an  attachment  against 
defendants  in  default  for  want  of  answer.  *  *  Beference  has 
been  made  for  the  purposes  of  the  present  case  to  the  Clerks-in- 
Court  and  to  the  Begistrars.  Of  the  former,  thirteen  have 
signed  a  certificate  stating  that,  according  to  what  they  conceive 
to  be  the  universal  practice,  a  *plaintiff  in  contempt  cannot  sue  [  *199  ] 
out  an  attachment  for  want  of  an  answer ;  and  the  Begistrars, 
with  one  exception,  entertain  the  same  opinion.     *     *     * 

Mr.  Bethell,  contra  : 

*  *  Lord  Bacon's  ordinance,  if  construed  literally,  is  not  the 
rule  at  the  present  day ;  for  it  is  perfectly  settled  that  a  party  in 
contempt  in  one  cause  may,  notwithstanding,  be  heard  in  another ; 
and  that,  even  in  the  same  cause,  he  may  be  heard  to  defend 
himself  against  any  proceeding  by  which  his  adversary  brings 
him  into  Court,  or  in  which  even  the  latter  has  been  guilty  of 
irregularity.  *Lord  Bacon's  ordinance  was  intended  to  have  [  ^200  ] 
reference  exclusively  to  defendants  who  were  in  contempt,  and 
not  to  plaintiffs.  At  all  events  it  has  never  been  construed  as 
applicable,  in  practice,  to  attachments  sued  out  for  want  of  answer, 
which,  at  no  period  in  our  legal  history,  were  proceedings  in  Court, 

(1)  Beames*  Orders,  35. 
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Wilson      but  were  always  obtained,  withoat  motion,  on  the  mere  application 
Bates.       ot  the  party  at  the  proper  oflSce.     *     *     * 

MarcJt  80.       ThB  LoRD  CHANCELLOR  : 

The  question  raised  on  this  application  was,  whether  the 
plaintiff,  being  himself  in  contempt  for  non-payment  of  a  sum  of 
money  for  costs,  was  entitled  to  sue  out  an  attachment  against  the 
defendants  for  not  answering  the  bill :  and  this,  in  effect,  involved 
another  question,  viz.  whether,  under  such  circumstances,  he 
could  take  any  step  in  the  cause ;  for,  if  he  could  not  compel  an 
answer,  of  course  the  cause  would  be  entirely  stopped. 

No  case  upon  the  point  was  produced ;  and  the  argument  was 
mainly  grounded  upon  the  seventy-eighth  ordinance  of  Lord 
Bacon.  That  ordinance,  although  the  foundation  of  the  practice, 
r  *20i  ]  can  only  be  construed  *now  by  the  practice  which  has  since  pre- 
vailed with  reference  to  it.  It  is  quite  obvious  that  its  terms,  if 
strictly  acted  upon,  would  produce  a  very  different  state  of  practice 
from  that  which  is  recognised  in  modem  times.  If  I  had  to  decide 
upon  that  in  the  first  instance,  and  were  called  upon  to  settle  a 
rule  for  future  guidance,  I  certainly  never  should  lay  down  any 
such  rule.  It  would  seem  extraordinary  that  a  party,  who  may 
not  be  able  to  pay  the  costs  of  a  refused  motion,  should  be  there- 
fore absolutely  stopped  from  asserting  his  rights.  At  the  same 
time,  if  the  practice  be  established,  it  would  not  be  for  me 
to  alter  it. 

Now,  although  it  may  be  generally  true  that  a  party  in  contempt 
cannot  be  heard  to  make  a  motion,  he  is  nevertheless  permitted  to 
be  heard  upon  a  motion  to  get  rid  of  that  contempt,  a  case  for 
which,  so  far  as  I  can  see,  Lord  Bacon's  ordinance  makes  no 
provision.  It  is  also  well  settled,  that  if  a  party  in  contempt  is 
brought  into  Court  by  any  proceedings  taken  against  him,  he  has 
a  right  to  be  heard  in  his  defence,  and  in  opposition  to  those 
proceedings;  another  case  which  is  inconsistent  with  Lord 
Bacon's  ordinance,  if  construed  strictly. 

The  real  question,  therefore,  comes  after  all  to  be,  what  is  the 
present  practice.  Decision,  it  is  admitted,  there  is  none.  A 
certificate,  signed  by  a  number  of  the  Clerks-in-Court,  has  been 
produced,  not  alleged  to  be  founded  on  any  authority,  but  stating 
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the  opinion  of  the  individuals  who  sign  it,  that  a  party  in  con-       Wilson 
tempt  cannot  do  that  which  the  plaintiff  has  done  in  the  present       bates. 
instance.  The  certificate  is  valuable,  no  doubt,  from  the  experience 
of  those  individuals,  speaking  to  what  they  consider  the  universal 
praetice ;  but  no  case  is  referred  to  in  support  of  the  opinion ;  and 
if  I  find  *that  the  practice  is  not  and  cannot  be  as  they  have  sup-       [  *202  ] 
posed,  its  value  entirely  fails.     According  to  them,  if  a  plaintiff 
^ets  into  contempt,  the  cause  is  absolutely  stopped.     If  that  were 
80,  of  course  a  plaintiff  in  contempt  could  never  biing  his  cause 
to  a  hearing  without  clearing  his  contempt.     On  this  point  there 
is  not  an  absence  of  authority ;  for  in  the  case  of  Wild  v.  Hobson  (i) 
the  very  question  must  have  arisen.     The  plaintiff,  in  the  course 
of  that  cause,  had  made  two  motions  to  enlarge  publication,  in 
both  of  which,  having  failed,  he  was  ordered  to  pay  the  costs  of 
them,  and  attachments  had  issued  against  him  for  non-payment. 
This  took  place  on  the  2nd  and  28th  of  November,  1818.     Now, 
according  to  what  the  certificate  states  to  be  the  practice,  the  first 
suing  out  of  the  attachment  put  a  stop  to  the  plaintiff's  further 
proceedings ;  there  was  an  end  of  his  power  to  advance  a  single 
step  with  his  cause.     Nevertheless,  it  appears  that  the  cause 
actuaUy  came  on  for  hearing  on  the  29th  of  January,  1819,  the 
plaintiff  being  then  in  contempt ;  and  that  the  costs  of  his  con- 
tempt were  made  matter  of  arrangement,  and  were  provided  for 
in  the  decree.     That  at  once  brings  to  the  test  the  accuracy  of  the 
certificate  that  a  plaintiff  in  contempt  cannot  go  on.     I  also  find 
that  in  the  case  of  Ricketts  v.  Mornington  (2),  before  the  present 
Vice-Chancellor,  the  same  question  arose.     There,  the  plaintiff  in 
contempt  brought  on  his  cause  to  a  hearing.     According  to  the 
certificate,  how  could  he  have  done  it  ?     The  Six-clerk  who  had 
the  management  of  that  cause  could  not  have  been  aware  that 
the  practice  was  as  stated  in  the  certificate.     The  plaintiff  could 
not  have  *taken  a  single  step,  according  to  the  terms  of  Lord       [  '203  ] 
Bacon's  ordinance,  whether  it  be  read  **  here  "  or  "  heard  ;'*  and 
yet  when  the  cause  came  on  for  hearing,  although  a  party  in 

;i)  The  proceedings  in  the  cause  of  extracts  from  which  the  Lord  Chan- 

IPiW  y.  HobBon  appeared  from  entries  oeUor  was  furnished  by  Mr.  Colville, 

in  the  Registrar's  book  for  the  year  one  of  the  Begistrars. 
1H18.  B.  fols.  20,  201,  and  490,  with  (2)  40  R.  R.  107  (7  Sim.  201). 
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Wilson      contempt,  and  therefore  not  to  be  heard,  here  he  was,  asking 
Bates.       ^  decree.     It  was  objected  that  he  coald  not  do  so  because  he  was 
in  contempt ;  but  the  Vice-Chancbllor  over-ruled  the  objection, 
and  he  was  heard ;  and  that  decision  has  been  acquiesced  in. 
So  much  for  what  is  said  to  be  the  universal  practice  of  not  per- 
mitting a  plaintiff  to  go  on  under  such  circumstances.    Universal, 
certainly  it  is  not ;  for  here  are  two  reported  cases  in  which  the 
particular  facts   stated  show  a  course  of  proceeding  adopted, 
incompatible  with  the  practice  alleged  by  the  certificate  to  prevail. 
The  question  has  also  been  raised  indirectly  in  other  cases, — 
in  those  cases,  I  mean,  in  which,  the  plaintiff  being  in  contempt, 
the  defendant  has  applied  to  the  Court  to  stay  further  proceedings 
until  the  costs  of  the  contempt  shall  have  been  paid.     If  the 
circumstance  of  a  plaintiff  being  in  contempt  of  itself  puts  an  end 
to  his  power  of  proceeding,  that  would  be  an  unnecessary  and 
useless  step  on  the  defendant's  part.     Instead  of  that,  the  defen- 
dant would  be  content  to  remain  passive  and  quiescent.     Such, 
however,  is  not  the  course  taken  by  parties  litigant,  or  sanctioned 
by  the  practice  of  the  Court :  the  course  is,  for  the  Court,  upon 
a  motion  for  that  purpose,  and  not  before,  to  make  an  order  staying 
the  proceedings  until  the  plaintiff  has  paid  the  prior  costs ;  that 
is  to  say,  it  makes  a  special  order.     In  Eddowes  v.  Neville,  before 
Lord  Hardwicke,  according  to  the  note  with  which  I  have  been 
furnished  by  the  Eegistrar  (i),  the  defendant  moved  that  all  pro- 
[  '204  ]      ceedings  under  a  writ  *of   execution  of  the  decree  might  be 
suspended  until  the  plaintiff  should  have  paid  certain  costs,  for 
non-payment  of  which  she  was  in  prison ;   and  the  Atturncy' 
General,  on  behalf  of  the  plaintiff,  thereupon  applied  that  an 
attachment  might  issue  against  the  defendant:  and  the  Court 
made  a  special  order,  adjudicating  upon  the  whole  matter.     So, 
in  another  case  of  Pi'ice  v.  Dalian  (2),  before  the  same  Judge,  upon 
a  motion  by  the  defendant  that  all  proceedings  for  want  of  answer 
might  be  stayed  until  the  plaintiff  had  paid  certain  costs,  the  Court 
gave  the  defendant  three  weeks'  time  to  answer,  after  the  costs 
should  have  been  paid.     These  cases  clearly  recognise  the  pro- 
priety of  the  application  to  stay  proceedings ;  and  they  tend  to 
show,  moreover,  that  though  a  plaintiff  may  be  in  contempt  to  an 
(1)  Mr.  ColviUe.  (2)  July,  1745. 
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attachment,  he  has  still  a  right  to  the  process  of  the  Court  to       Wilson 
compel  an  answer,  or  to  prosecute  his  suit,  if  the  defendant  does       bates 
not  apply  specially  that  proceedings  may  be  stayed. 

In  the  absence  of  all  authority  to  support  the  proposition  con- 
tended for.  and  with  the  cases  I  have  referred  to,  which,  though 
not  expressly  in  point,  are  in  direct  contradiction  to  the  statement 
in  the  certificate,  and  having  no  disposition  whatever  to  extend 
the  practice  of  the  Court  in  the  construction  of  Lord  Bacon's 
ordinance  beyond  what  I  find  to  be  established,  I  am  of  opinion 
that  the  Vice-Chancellor  was  right  in  what  he  has  done,  and  the 

Motion  must  therefore  he  refused. 


In  the  Matfer  of  the  OXFORD  CHARITIES.  issz. 

(3  My.  &  Cr.  239—244 ;  8.  C.  1  Jur.  620.)  ^'^'  ^' 

Property  appropriated  by  a  municipal  corporation,  to  the  maintenance  ^     ^om 
of  lecturers  to  preach  before  the  corporation,  is  not  property  held  by  the  j^  q 

corporation  upon  a  charitable  trust,  within  the  meaning  of  the  seventy-         r  239  -i 
first  section  of  the  Act  5  &  6  Will.  IV.  c.  76. 

[Pre\iousi.y  to  the  Act  5  &  6  Will.  IV.  c.  76  regulating 
Municipal  Corporations  (repealed  by  the  Municipal  Corporations 
Act,  1882, 8. 5),  certain  funds  belonging  to  the  corporation  of  Oxford 
had  been  invested  by  the  corporation  in  the  names  of  the  mayor, 
recorder,  and  aldermen,  and  by  deed  dated  the  28th  January, 
1778,  to  which  they  were  parties,  it  was  declared  that  the  said 
investments  "were  held  by  them]  in  trust  for  the  maintenance  of  four  [  241  ] 
lecturers,  to  preach  before  the  mayor  and  corporation  of  Oxford, 
at  such  times  and  place  as  they  should  from  time  to  time  appoint, 
a  sermon  in  the  forenoon,  and  another  in  the  afternoon,  upon 
every  Sunday  throughout  the  year  ;  and  to  pay  unto,  [or  permit 
the  said  four  lecturers  to  receive  the  income  thereof  equally,  share 
and  share  alike.  And  it  was  thereby  provided]  that  the  said 
lecturers  should,  from  time  to  time,  be  nominated  and  chosen  by 
the  mayor,  recorder,  aldermen,  and  assistants,  *of  the  city  of  [  '242  ] 
Oxford,  for  the  time  being,  or  the  major  part  of  them,  by  ballot ; 
and  should  be  masters  of  arts,  or  bachelors  of  law,  or  superior 
graduates  of  the  University  of  Oxford,  who  should  be  generally 
resident  there,  and  in  holy  orders] . 

17—2 
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In  re  It  was  also  provided,  that  every  person  so  elected  to  be  a  lecturer 

Chartties.  should  continue  such  until  his  death,  resignation,  or  removal ;  and 
that,  BO  often  as  three  fourths  of  the  number  of  electors  for  the 
time  being  should,  in  their  discretion,  think  proper  to  remove  any 
such  lecturer,  they  should  have  power  so  to  do,  in  a  particular 
manner.  *  *  * 
[  248  ]  Ever  since  the  date  of  this  indenture,  four  lecturers  have  been 

from  time  to  time  chosen  in  pursuance  of  its  provisions. 

[By  s.  71  of  5  &  6  Will.  IV.  c.  76,  special  provision  was  made 
for  the  future  administration  of  property  held  by  any  corporation 
upon  any  charitable  trust.] 

Sir  C.  Wetherell,  for  certain  petitioners,  contended  that 
these  lectureships  came  within  the  operation  of  the  seventy-first 
section  of  the  Act  of  Parliament.     *     *     * 

Mr,  Blunt,  contra,  for  the  corporation  of  Oxford. 

Mr.  Goodeve  [for  other  persons] . 

The  Lord  Chancellor: 

It  appears  that  this  was  a  sum  of  money  given  to  the  corporation 
of  Oxford,  in  terms  which  gave  them  a  right  to  dispose  of  it  as 
they  pleased,  and  that  they  thought  proper  to  appropriate  it  to 
the  endowment  of  four  lectureships,  and  to  apply  the  income 
to  the  payment  of  the  four  lecturers.  The  question  now  is, 
whether  that  be  or  be  not  a  charitable  trust,  within  the  meaning 
of  the  seventy-first  section  of  the  Municipal  Corporation  Regula- 
tion Act.  It  may  be  so  far  for  the  benefit  of  the  corporation, 
that  every  member  of  the  corporation  may  have  a  right  to  insist, 
that  it  shall  not  be  appropriated  to  any  purposes  beyond  the 
limits  of  the  corporation.  I  do  not  apprehend  that  the  seventy- 
first  section  of  the  Act  of  Parliament  meant  to  take  away  any 
funds  exclusively  appropriated  for  a  corporate  purpose.  I  con- 
sider the  appropriation  of  this  property  in  the  same  light  as 
if  the  corporation  had  appropriated  it  to  the  maintenance  of 
any  other  oflBcer  for  the  corporation,  and  for  the  corporation 
exclusively.  If  the  property  be  now  carried  to  trustees,  the 
I  •244  ]      trustees  who  *will  be  the  persons  to  pay  will  also  be  the  persons 
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to  appoint,  and  the  appointment  may  then  be  for  the  benefit 
ot  the  inhabitants  of  Oxford,  but  no  longer  for  the  benefit  of  the 
corporation  exclnsively. 

If  this  be  not  a  charitable  trust,  for  purposes  dehors  the 
corporation,  it  is  not  within  the  seventy-first  section,  and  never 
was  in  the  hands  of  the  corporation,  subject  to  be  dealt  with,  by 
the  members  of  the  corporation,  as  a  charitable  trust.  If  this 
be  a  charitable  trust  at  all,  it  is  a  charitable  trust  within  the 
limits  of  the  corporation.  The  corporation  may  say,  the 
sermons  shall  be  preached  to  themselves  with  closed  doors; 
for  there  is  no  provision  that  they  shall  be  preached  in  any 
particular  church.  The  whole  trust  is  exclusively  for  the 
corporation ;  the  congregation  of  no  one  church  can  claim  it. 

There  is  no  middle  course ;  the  property  must  either  be  left 
in  the  corporation,  or  it  must  be  handed  over  to  trustees,  who 
will  then  have  the  power  of  appointing  the  lecturers.     I  find  the 
property  subject  to  no  trust,  except  for  the  benefit  of  the  cor- 
poration;  and   I   therefore    think,  that   it    is   not   within    the 
seventy-first  section  of  the  Act  of  Parliament. 


In  re 

Oxford 

Charities. 


BACON   V.  CLARK. 

(3My.  &Cr.  294— 301.) 

A  trustee  for  sale  of  property  in  India  duly  converted  the  property, 
bat  allowed  the  proceeds  to  remain  in  the  Indian  house  of  business  in 
which  he  was  a  partner.  By  the  terms  of  the  trust  the  proceeds  were  to 
be  remitted  to  England  at  the  request  in  writing  of  the  settlor  and  his 
wife  first  made.  No  such  request  was  made  until  after  the  death  of  the 
trustee,  who  had  retired  from  the  business,  leaving  the  proceeds  in  the 
hands  of  his  partners,  by  whom  the  proceeds  were  subsequently  invested 
by  the  direction  of  the  settlor.  The  trust  fund  was  subsequently  lost  by 
the  bankruptcy  of  the  Indian  house  of  business :  Held,  that  the  estate 
of  the  deceased  trustee  must  make  good  the  los:^. 

This  was  an  appeal  from  a  decree  of  the  Vice-chancellor. 
The  facts  of  the  case  are  sufficiently  stated  in  the  Lord 
Chancrllor's  judgment. 

The  Lord  Chancellor  : 

The  decree  of  the  Yice-Chancellor  declares  that  the  estate  of 
William  Fairlie  is  liable  to  make  good  a  sum  of  10,000L,  and 
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Bacok       gives  the  usual  directions  to  enforce  the  payment  of  it.     The 
clabk.       question  upon  the  appeal  is,  whether  W.  Fairlie's  estate  is  liable 
to  the  payment  of  this  sum. 

W.  Fairlie  was  a  trustee  under  a  deed  of  settlement  of  the 
12th  of  August,  1806.  It  appears,  from  the  recitals  in  that 
deed,  that  John  Fergusson  Bacon,  who  was  then  at  Calcutta, 
and  had  certain  property  there,  which  he  was  desirous  of  selling, 
discharged  of  his  wife's  dower,  procured  her  to  levy  a  fine  for 
that  purpose;  and,  as  a  compensation  to  her,  agreed  with 
W.  Fairlie  as  her  trustee,  that  he  would  forthwith,  or  as  soon 
as  conveniently  might  be,  raise  a  sum  of  10,000/.,  and  settle  the 
same  upon  her  and  the  issue  of  the  marriage,  and  that,  in  order 
to  raise  that  sum,  he  had  agreed  to  appoint  the  property  of 
which  the  fine  had  been  so  levied,  to  W.  Fairlie,  in  trust  to  sell, 
as  after  directed,  and  to  execute  a  bond  to  him  in  160,000  sicca 
rupees,  for  making  good  any  deficiency,  and  to  secure  to  Mrs. 
Bacon  and  the  issue  of  the  marriage  the  net  and  clear  sum  of 
10,000Z.  The  deed  then  proceeded  to  appoint  and  convey  the 
premises  to  W.  Fairlie  in  fee,  upon  trust  to  sell  the  same  as 
soon  as  conveniently  might  be,  for  the  purpose  of  raising  the 
said  sum  of  10,000/.,  or  so  much  as  the  premises  would  produce, 
with  the  usual  powers  to  give  receipts  for  the  purchase  money : 
and  it  was  provided  that  as  soon  as  W.  Fairlie,  his  heirs, 
executors,  administrators,  or  assigns,  should  have  realised  the 
net  and  clear  sum  of  10,000Z.  by  means  of  the  sale  of  the 
premises  or  by  means  of  the  bond,  and  should,  at  the  request 
[  '296  ]  and  direction  of  Mr.  and  Mrs.  Bacon,  in  *writing  under  their 
hands  or  the  hand  of  the  survivor  for  that  purpose  being  to  him 
first  made,  have  remitted  the  same  to  England  to  Henry  Slade, 
John  Davis,  and  John  Slade,  or  the  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  in  the  best,  and,  as 
to  him,  his  heirs,  executors,  administrators,  and  assigns  should 
seem  the  most  eligible  manner,  then  and  immediately  after,  he, 
W.  Fairlie,  his  heirs,  executors,  and  administrators  should  stand 
discharged  of  the  trusts,  and  should  not  be  answerable  for  the 
payment  of  the  bill  or  bills  in  or  on  which  the  same  should  be 
remitted,  or  for  any  loss  or  misapplication  or  non-application 
of  the  said  sum  of  10,000/.  further  than  for  his  or  their  wilful 
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dehalt  or  neglect.  And  it  was  declared  that  Henry  Slade,  John  bacon 
Davis,  and  John  Slade,  when  they  shoald  have  received  the  clark. 
10,000/.,  shoald,  with  all  convenient  speed,  invest  the  same  in 
Government  or  real  security,  upon  trust  for  Mrs.  Bacon  for  life, 
with  remainder  upon  trust  for  their  children,  equally,  at 
twenty-one,  or  marriage  of  daughters.  And  it  was  declared  that 
W.  Fairlie  should,  until  the  sale  be  seised  of  the  premises,  and  after 
the  sale,  and  until  the  money  to  arise  from  the  sale  should  be 
remitted  as  aforesaid,  should  stand  interested  in  the  proceeds 
upon  the  same  trusts,  and  for  the  same  intents  and  purposes  as 
before  expressed  and  declared  of  and  concerning  the  10,0002.  so 
to  be  remitted  to  the  trustees. 

In  execution  of  these  trusts,  W.  Fairlie  sold  the  property  in 
the  year  1811,  though  the  purchase  of  the  whole  was  not  com- 
pleted until  the  year  1813,  and  the  proceeds  amounted  to  above 
145,000  sicca  rupees,  which  much  exceeded  the  value  of  the 
10,000f.,  the  rate  of  exchange  being  admitted  to  have  been  at 
that  time  at  28.  6d.  the  sicca  rupee.  In  1825  W.  Fairlie  died, 
and  the  defendants,  David  Clark,  John  Innes,  and  James  Fairlie, 
are  •his  executors.  In  the  year  1827  John  Fergusson  Bacon,  [  ♦297  ] 
the  settlor  and  tenant  for  life,  died.  The  plaintiffs  are  the  only 
chUdren  of  the  marriage.  The  10,0002.  never  was  remitted  to 
Henry  Slade,  John  Davis,  and  John  Slade,  and  the  plaintiffs 
therefore  call  upon  the  executors  of  William  Fairlie  to  pay 
the  10,000/. 

Such  is  the  prima  facie  case  of  the  plaintiffs,  which,  if  the 
defendants  cannot  show  good  ground  for  the  discharge  of  the 
estate  of  William  Fairlie  from  this  liability,  undoubtedly  entitles 
them  to  the  decree  which  has  been  pronounced. 

The  circumstances  upon  which  the  defence  is  founded  are  the 
following:  That  W.  Fairlie  was  a  partner  in  the  house  of 
Fairlie,  Fergusson,  &  Co.,  of  Calcutta,  which  firm  were  the 
agents  at  Calcutta  of  Mr.  Bacon :  that  W.  Fairlie  was  himself 
in  England  at  the  time  of  the  sale ;  and  that,  upon  the  com- 
pletion of  the  sale,  in  the  year  1813,  a  sum  of  80,000  sicca 
rupees,  being  then  of  the  value  of  10,000/.,  was,  by  the  direction 
of  W.  Fairlie^  set  apart  by  Fairlie,  Fergusson,  &  Co.,  out  of  the 
proceeds  of  the  sale  received  by  them,  and  carried  to  an  account 
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Bacon  of  W.  Fairlie  and  Hugh  Beid,  trustees  of  the  settlement :  that 
Gla'bk.  th^  80,000  sicca  rupees  continued  on  that  account  in  1818,  when 
W.  Fairlie  retired  from  the  firm,  and  until  1826,  when,  at  the 
request  of  Mr.  Bacon,  Messrs.  Fergusson  &  Go.  invested  it  in  a 
note  of  the  East  India  Company,  of  80,000  sicca  rupees,  in  the 
names  of  the  partners  in  the  house  of  Fergusson  &  Co.,  and  not 
of  the  trustees  of  the  10,000{. :  that,  in  1882,  Mrs.  Bacon  having 
called  upon  the  executors  of  W.  Fairlie  to  procure  a  remittance 
to  this  country  of  the  10,000Z.,  they  directed  the  house  of 
Fergusson  &  Co.  to  do  so,  in  bills  payable  to  Henry  Slade  and 
John  Slade,  the  surviving  trustees :  that  the  house  of  Fergusson 
[  *298  ]  &  *Co.  thereupon  sold  the  note  of  the  East  India  Company,  and 
drew  a  bill  (i)  upon  the  firm,  in  London,  of  Fairlie,  Clark, 
Innes,  &  Co.,  payable  to  the  executors  of  W.  Fairlie ;  but,  before 
the  bill  arrived,  the  drawees,  Fairlie,  Clark,  Innes,  &  Co.,  had 
stopped  payment,  and  Fergusson  &  Co.,  the  drawers,  also 
failed  (2),  so  that  nothing  has  been  received  from  that  bill. 
These  facts  are  all  stated  in  parts  of  the  answer  read  by  the 
plaintiffs ;  and  there  was  also  read  a  letter  from  W.  Fairlie,  to 
Fairlie,  Fergusson,  &  Co.,  dated  the  20th  of  May,  1812,  directing 
them  to  transfer  a  sum  equal  to  10,0002.  into  the  name  of  the 
trustee  of  the  settlement,  being  himself  (3),  and  to  hold  the 
residue  to  answer  Mr.  Bacon's  drafts. 

Upon  this  state  of  facts,  three  points  were  made  for  the 
defendants  :  1.  That  no  breach  of  trust  had  been  committed  by 
W.  Fairlie.  2.  If  there  had,  that  it  was  cured  by  the  purchase 
of  the  East  India  Company's  note.  8.  That  the  rights  of  the 
plaintiffs  were  limited  to  such  an  amount  of  pounds  sterling  as 
the  80,000  sicca  rupees,  set  apart  in  1818,  are  now  equal  to,  and 
that  they  are  not  entitled  to  demand  the  whole  10,000Z. 

The  first  point  does  not  appear  to  me  to  be  very  important, 
because,  whether  a  breach  of  trust  was  committed  or  not,  as 
W.  Fairlie  received  the  proceeds  of  the  property  out  of  which  the 

(1)  This  bill  was  for  7,979/.  1«.  9f/.  (3)  The  expression  in  the  letter 
being  the  value  of  80,000  sicca  rupees,  was,  '  *  Let  the  transfer  of  the  1 0,000/. 
according  to  the  then  rate  of  exchange  be  made  in  the  name  of  the  trustees 
(1«.  lid.),  and  certain  interest.  for  the  settlement ;  I  believe  Captain 

(2)  Before  the  bill  became  due.  Reid  and  myself.** 
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10,000t.  was  to  be  paid,  bis  estate  must  remain  liable  to  pay        Bacon 
what  is  due   in    respect  of  tbat   sum,   unless  payment  or  a       c^lark. 
bufficient  ^excuse  for  non-payment  can  be  shown  ;  but  I  have       [  '299  ] 
not  any  doubt  of  a  breach  of  trust  having  been  committed. 
W.  Fairlie,  who  was  solely  entitled  to  receive  the  proceeds  of  the 
sale,  and  out  of  them  to  appropriate  the  10,000^,  permits,  in 
the  year  1813,  the  house  in  which  he  was  a  partner  to  receive 
the  money,  and  to  hold  it  till  his  death  in  1825,  and  even  after 
he  quitted  the  firm  in  1818.      Either  this  was  his  possession,  in 
which  case  what  happened  to  that  firm  is  immaterial ;   or  it  was 
a  lending  the  trust  money  to  this  company,  without  security, 
which  would  clearly  be  a  breach  of  trust.     It  was  said  that  he 
could  not  remit  the  trust  money  without  the  direction  of  Mr. 
and  Mrs.  Bacon ;  but  it  is  to  be  observed  that,  by  the  deed,  he 
had  no  right  to  appropriate  the  10,0002.,  and  to  separate  it  from 
the  rest  of  the  proceeds  of  the  sale,  except   for   the  purpose 
of  remitting  it   to   the  trustees;    for  until  that  was  done,  he 
was  to  hold  the  proceeds  subject  to  the  same  trusts  as  were 
declared  of  the  10,000Z. ;  that  is,  the  whole  proceeds  were  to  be 
liable  to  the  payment  of   the   10,000Z.  until   it  was   actually 
remitted.    This,  if  acted  upon,  would  have  insured  the  direction 
to  remit  from  Mr.  Bacon.     The  payment  to  Fairlie,  Fergusson, 
«V  Co.,  or  permitting  them  to  receive  and  retain  the  proceeds 
of  the  sale ;  the  appropriation  of  the  10,000Z.  by  them  under  the 
direction  of  W.  Fairlie;    the  payment  of  the  interest  to  Mr. 
Bacon,  and  the  payment  to  him  of  the  residue  of  the  proceeds, 
were  all  in  direct  violation  of  W.  Fairlie's  duty  as  trustee,  and 
each  constituted  a  breach  of  trust ;  and  this  view  of  the  trusts 
of  the  deed  at  once  disposes  of  the  point  that  the  plaintiffs' 
lille  is  not  to   10,000/.,  but  to  the  proceeds  of  80,000  sicca 
rupees  so  appropriated.     It  is  quite  clear  to  me  that  the  whole 
1  roceeds  of  the  estate  were  to  be  liable  to  realise  the  10,000/. 
when  it  should  be  remitted,  and,  consequently,  that  the  plain- 
tiffs are  entitled  to  have  that  sum  realised  in  this  country  at 
this  time. 

Bat  then  it  is  said  that  the  purchase  of  the  note  of  the  East       [  300  ] 
India  Company  cured  all  former  omissions  or  breaches  of  trust, 
because,  when  that  took  place,  the  fund  was  in  a  proper  state 
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Bacon  of  investment.  Whether  such  a  mode  of  investment  would, 
Clark.  under  any  circumstances,  be  a  discharge,  need  not  be  considered ; 
because  if  W.  Fairlie  was,  at  the  time  of  his  death,  personally 
liable  to  realise  the  10,000Z.  in  this  country,  as  I  think  he 
certainly  was,  his  estate  must  remain  liable  to  that  debt,  unless 
his  representatives  can  show  payment  or  something  equivalent 
to  it.  How  then  can  an  act  of  the  house  of  Fergusson  &  Co., 
acting  under  the  direction  of  Mr.  Bacon  after  W.  Fairlie's 
death,  which  did  not  lead  to  any  payment  of  this  debt,  operate 
as  a  discharge  of  his  estate  from  this  debt  ?  The  security  was 
taken  by  Fergusson  &  Co.,  who  were  strangers  to  the  trust,  in 
their  own  names;  and  they  sold  the  security,  and  received 
the  proceeds.  Similar  observations  apply  to  the  bill  drawn 
by  Fergusson  &  Co.  upon  Fairlie,  Clark,  Innes,  &  Co.,  in 
London. 

The  deed  undoubtedly  intended  to  protect  the  trustee, 
W.  Fairlie,  if,  acting  to  the  best  of  his  judgment,  he  had 
purchased  a  bill  of  good  credit  upon  England  for  the  purpose 
of  remitting  the  10,000i. ;  but  the  bill  in  question  was  not 
drawn  by  him  or  by  his  representatives,  and  could  not,  at  the 
time,  have  been  a  bill  entitled  to  any  credit,  and  it  was  not 
a  bill  purchased  with  the  trust  fund,  but  a  mode  adopted  by 
the  debtor  for  payment,  which  failed,  and  which  therefore  left 
the  debt  as  before.  W.  Fairlie,  in  violation  of  his  duty  as 
trustee,  and  in  breach  of  his  trust,  permitted  the  trust  fund 
to  remain  in  the  hands  of  private  traders,  Messrs.  Fergusson 
&  Co.,  and  in  their  hands  it  has  been  lost ;  their  buying  and 
afterwards  selling  the  East  India  Company's  bill,  and  their  bill 
[  •301  ]  drawn  upon  the  London  house,  which  was  never  paid,  *are 
transactions  from  which  the  estate  of  W.  Fairlie  can  derive  no 
protection.  Had  those  transactions  operated  to  reproduce  the 
trust  fund,  they  would,  pro  tanto^  have  released  his  estate,  by 
satisfying  the  demand  upon  it;  but,  as  they  were  wholly 
unprofitable  for  that  purpose,  that  liability  remains  unaffected 
by  them. 

I  have,  therefore,  no  hesitation  in 

Aftirminfi  the  Vice'Chanrellor^s  decree  with  costs. 
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Mr.  Treslove,  Mr.  Koe,  and  Mr.  IlaUett,  for  the  plaintiflFs. 

The  Solicitor 'General  and  Mr.  Blunt  j  for  the  defendants,  the 
executors  of  Fairlie. 

Mr.  Wakejieldy  and  Mr.  Purvis,  for  Mrs.  Bacon  the  widow. 

Mr.  W.  Robertson,  for  the  trustees,  Henry  Slade  and  John 
Slade  (now  Sir  John  Slade). 


Bacon 

V, 

Clark. 


The  MAKQUESS  of  EXETER  v.  The  MARCHIONESS 
OF  EXETER  AND  Others  (1). 

{3  My.  &  Cr.  321—326 ;  S.  C.  7  L.  J.  (N.  S.)  C^.  240;  2  Jur.  535.) 

The  Co\irt  being  satisfied,  upon  the  evidence,  that  a  general  description 
of  property  had  been  inserted  inadvertently  in  a  settlement,  and  not  for 
the  purpose  of  passing  an  estate,  which  the  general  description  would  in 
terms  comprise,  made  a  declaration  that  the  general  description  had  been 
inserted  by  mistake,  so  far  as  i-egarded  the  estate  in  question,  and  gave 
the  parties  liberty  to  apply  as  they  might  be  advised. 

Upon  the  treaty  of  marriage  between  the  plaintiff  and  the 
defendant,  the  Marchioness  of  Exeter,  then  Isabella  Poyntz, 
daughter  of  W.  S.  Poyntz,  Esq.,  written  proposals  for  a  settle- 
ment were,  by  the  plaintiff's  directions,  drawn  up  by  his 
solicitors,  Messrs.  Foulkes,  Langford,  and  Walford,  and  by 
them  submitted  to  the  solicitors  employed  on  behalf  of  Miss 
Poyntz,  Messrs.  Forster,  Frere,  and  Cook,  by  whom,  after  some 
alterations,  they  were  finally  agreed  to  and  adopted. 

The  proposals  stated  that  Lord  Exeter  would  convey  a  portion 
of  his  estates,  to  be  thereafter  agreed  on,  to  trustees,  in  the  first 
place,  for  securing  an  annual  sum  of  860Z.,  for  pin  money  for 
Miss  Poyntz,  during  the  joint  lives  of  herself  and  Lord  Exeter, 
and  subject  thereto,  to  the  use  of  his  Lordship  for  life ;  and 
after  his  decease,  for  securing  a  jointure  of  4,0002.  a  year  to  Miss 
Poyntz,  if  she  survived  him,  to  be  reduced  however  to  8,000Z. 
a  year  in  the  event  of  her  becoming  entitled  in  possession  to  one 
third  of  her  mother's  estates ;  and,  subject  to  this  jointure,  to 
trustees,  in  the  usual  manner,  for  raising  sums,  not  exceeding 
20,000/.  in  the  whole,  as  portions  for  younger  children ;   with 

(1)  niitle  V.  IVUte  (1872)  L.  R.  15  Eq.  247,  42  L.  J.  Ch.  288,  27  L.  T.  752. 


1837. 
Dec,  22. 

1838. 
Jan.  31. 
Jufifi  22. 

Lord 

Tottenham, 

L.C. 

[321] 


[  322  ] 
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The         remainders  to  the  use  of  the  first  and  other  sons  of  the  marriage, 

Exeter      Q'^d  their  issue  male,  and  on  failure  of  such  issue,  to  the  use 

The  Mab-     ^*  Lord  Exeter,  his  heirs  and  assigns. 

CHI0NES8  0P       A  list  of  the  names  and  rentals  of  the  several  estates  intended 
Exeter. 

to  be  comprised  in  the  settlement,  and  the  total  rental  of  which 

was  stated  at  the  sum  of  20,934/.,  was  subsequently  laid  before 

Messrs.  Forster,  Frere,  and  Cook,  on  behalf  of  Miss  Poyntz,  for 

^  their  approbation ;  and,  after  some  slight  variations,  was  finally 

agreed  to.     In  this  list  the  estates  were  arranged  alphabetically 

under  the  counties  in  which  they  were  respectively  situate  :    the 

only  Lincolnshire  estates  specified  in  it  were  Bourne,  Bourne 

Fen  Lands,  and  Morton,  of  which  the  rentals  were  stated  at 

l,528i.  12«.,  279Z.  4«.,  and  275Z.  13«.  respectively. 

Shortly  afterwards,  an  indenture  of  settlement  was  executed, 
dated  the  8th  of  May,  1824,  by  which  the  estates  therein  specified 
and  described  were  conveyed  by  Lord  Exeter  to  uses  and  upon 
trusts  similar  to  those  stated  in  the  proposals.  In  the  deed, 
after  a  particular  enumeration  and  description,  by  their  parcels 
and  occupying  tenants,  of  the  several  estates  therein  comprised, 
situate  in  the  counties  of  Northampton,  Bedford,  Buckingham, 
[  '•323  ]  *and  Lincoln,  which  estates  corresponded  exactly  with  those 
enumerated  in  the  list  before  mentioned,  came  these  words, 
''and  all  other  the  manors,  messuages,  lands,  tenements, 
hereditaments,  and  premises  of  the  said  Marquess  of  Exeter, 
within  the  said  counties  of  Northampton,  Bedford,  Buckingham, 
and  Lincoln." 

The  marriage  of  the  plaintiff  and  Miss  Poyntz  was  solemnised 
a  few  days  after  the  execution  of  the  settlement,  and  there  were 
issue  of  the  marriage  four  children. 

Besides,  the  Lincolnshire  estates  enumerated  in  the  list,  and 
specifically  mentioned  and  described  in  the  settlement,  the 
plaintiff,  at  the  time  when  he  executed  it,  was  also  seised  in  fee 
simple  of  another  estate  in  the  county  of  Lincoln,  within  the 
borough  of  Stamford,  commonly  called  the  Stamford  estate, 
extending  over  several  parishes  within  the  borough  of  Stamford, 
and  yielding  a  rental  of  nearly  5,000f.  a  year. 

Doubts  having  arisen,  whether,  by  force  of  the  general  words 
before  stated,  the  Stamford  estate  was  not,  by  legal  construction, 
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comprised  in  the  indenture,  so  as  to  pass  by  the-  conveyance  and         The 
be  <iabject  to  the  uses  of  the  settlement,  the  present  bill  was  filed       exeter 
to  have  it  declared  that  the  estate  in  question  was  not  intended     XHE^if  ab- 
to  be  so  comprised,  and  ought  to  be  released  from  the  trusts   chionesh  of 
thereof,  and  that  the  general  words  had  been  inserted  by  mistake ; 
and  to  have  the  mistake  rectified. 

Samuel  Forster  (one  of  the  partners  in  the  house  of  Forster, 
Frere,  and  Cook)  identified  a  paper  writing,  marked  B,  as  being  the 
list  of  the  estates  which  were  proposed  and  intended  to  be  settled 
by  the  plaintiff,  and  which  were  agreed  to  by  all  parties  as  the 
estates  to  be  comprised  in  the  settlement.  He  further  deposed 
that  it  was  his  firm  conviction  and  belief,  that  the  plaintiff  did 
*not  intend  that  any  other  estate  besides  those  enumerated  in  the  [  *324  ] 
list  should  be  included  in  the  parcels  contained  in  the  settlement ; 
and  that  it  was  never  proposed,  either  by  or  to  him  (the  deponent) 
as  the  acting  solicitor  of  the  lady,  that  any  other  estates  besides 
those  named  in  the  produced  list  should  be  settled  by  the  plaintiff 
on  the  occasion  of  his  marriage :  that  no  instructions  were  ever 
given  by  the  plaintiff  to  the  deponent,  or,  to  the  best  of  his 
knowledge,  to  any  other  person,  that  the  general  words  in  ques- 
tion should  be  inserted  in  the  settlement ;  and  that  he  could 
only,  therefore,  account  for  their  insertion  by  supposing  that 
they  had  been  introduced  inadvertently,  or  merely  for  the 
purpose  of  including  any  of  the  lands  specified  in  the  list,  which 
might  possibly  have  l)een  omitted  in  the  description  given  of 
them  in  the  parcels. 

It  appeared  upon  an  inspection  of  the  document  marked  B, 
that  the  estates  specified  in  it  were  the  same  as  those  described  in 
the  settlement,  exclusive  of  the  general  words  which  were  used  in 
the  settlement,  and,  of  course,  exclusive  of  the  Stamford  estate. 

It  was  proved,  by  the  evidence  of  Mr.  Walford  the  younger,  a 
partner  in  the  house  of  Walford  &  Sons,  who  were  the  successors 
in  business  of  Messrs.  Foulkes,  Langford,  and  Walford,  that  he  had 
found,  tied  up  with  the  proposals  and  the  other  papers  relating 
to  the  settlement,  a  list  of  the  estates  proposed  to  be  settled,  and 
that  on  comparing  the  parcels  contained  in  the  settlement,  they 
fully  and  accurately  described  the  parishes  and  townships  within 
which  the  estates  named  in  the  list  were  situate,  together  with 
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The  the  names  of  the  occupying  tenants,  and  that  they  did  not 
\:xETBR^*'  mention  or  include  any  other  lands  beyond  those  specified  in 
Thk  Mar-     ^^^^  ^^^^'  except  by  the  general  words.  The  same  witness  farther 

cHTONESflOF   dcposed  that  the  Stamford  estate  *was,  in  point  of  rental,  double 
Exeter. 
r  •325  I       ^^^  value  of  any  of  the  estates  mentioned  and  enumerated  in  the 

settlement,  and  that  the  number  of  tenants  upon  it  amounted  to 

380 ;  that  it  was  not  in  any  manner  comprised  or  included  in 

the  list ;  and  that  neither  the  estate  nor  any  of  the  townships  or 

parishes  within  which  it  was  situate,  nor  any  of  the  occupying 

tenants  thereof,  were  mentioned  by  name  in  the  settlement. 

Sir  C.  Wetherell  and  Mr.  Jemmetf,  in  support  of  the  bill, 
submitted  first,  that  from  the  instruments  on  which  the  settle- 
ment was  based,  namely,  the  proposals  and  list,  it  was  obvious 
that  the  Stamford  estate  was  never  meant  to  be  included  in  it ; 
secondly,  that  the  evidence  with  respect  to  the  object  and  inten- 
tion of  the  parties  was  such  as  to  be  clearly  admissible ;  and 
thirdly,  that  that  evidence,  if  admitted,  placed  beyond  a  doubt 
the  existence  and  nature  of  the  mistake,  which  the  Court,  as  it 
had  the  moans,  so  it  had  also  the  jurisdiction  to  rectify.  They 
referred  to  Rogers  v.  Earl  (i),  Thomas  v.  Da  via  (2),  Youmj  v. 
Young  (3),  Alexander  v.  Croshie  (4),  The  Duke  of  Bedford  v.  I'he 
Marquess  of  Aherconi  {5).      »     *     ♦ 

Mr,  Sidebottom,  for  some  of  the  parties,  did  not  deny  the 
jurisdiction  of  the  Court ;  but  he  observed  that  the  list  which  was 
proved  in  the  cause,  came  out  of  the  hands  of  the  Marchioness's 
solicitor,  and  the  evidence  did  not  distinctly  connect  it  either 
with  the  proposal,  or  with  any  thing  in  the  way  of  contract 
between  the  parties. 

[  326  ]  Mr.  Barber  and  Mr.  F.  Walford  appeared  for  other  parties. 

The  Lord  Chancellor,  after  remarking  that  there  could  be 
no  question  as  to  the  jurisdiction,  said  that  although  he  saw 
no  difficulty  in  the  case,  he  should  look  into  the  documentary 
evidence  and  the  depositions  before  making  a  decree. 

(1)  1  Dick.  294.  (4)  1  LI.  &  G.  145. 

(2)  1  Dick.  301.  (5)  43  R,  R.  200  (1  My.  &  Cr.  312). 

(3)  Cited  in  1  Dick.  295  and  303. 
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The  Lord  Chancellor:  The 

Marquess  OP 
I  have  looked  through  the  pleadings  in  this  cause,  and  the       Exeter 

papers  and  the  three  exhibits,  1st,  the  proposal  for  a  settlement,     the  Mar- 

2ndly,  the  list  or  particular  of  the  estates  proposed  to  be  settled,   ^^xet^?* 

and  Srdly,  the  settlement  itself ;  and  I  am  of  opinion  that  the         jgjg 

evidence  (the  two  former  documents  being  distinctly  identified),      June  22. 

brings  the  case  within  the  principle   upon   which   this   Court 

eiercises  its  jurisdiction  of  correcting  mistakes  in  settlements. 

It  is,  I  think,  clear  that  what  is  called  the  Stamford  estate 

in  Lincolnshire,  no  part  of   which  is  specified  in   the  list,  or 

described  in  the  settlement,  except  under  the  words,  *'  all  other 

the  manors,  lands,"  &c.  of  Lord  Exeter  "  within  the  counties 

of  Northampton,  Bedford,  Buckingham,  and  Lincoln,"  was  not 

intended  to  be  included  in  the  settlement ;   and  that  it  formed 

no  part  of  the  proposal  or  of  the  contract,  but  was  so  included 

by  mistake.    I  think,  therefore,  that  the  decree  ought  to  declare 

that  to  l)e  so,  and  direct  a  reconveyance  of  that  estate  (1). 

The  decree,  as  drawn  up,  merely  declared  that  the  general 
words  had  been  inserted  by  mistake,  so  far  as  regarded  the 
Stamford  estate,  and  gave  the  parties  liberty  to  apply,  as  they 

might  be  advised. 

» 

MILLINGTON  v.  FOX  (2).  isss. 

^    ^  March  16,  17, 

(3  My.  &  Or.  338—355.)  23,  24. 

The  Court  will  grant  a  perpetual  injunction  against  the  use,  by  one  r^  . 

tradesman,  of  the  trade  marks  of  another,  although  such  marks  have    Cottenham, 
been  so  used  in  ignorance  of  their  being  any  person^s  property,  and  L.C. 

under  the  belief  that  they  were  merely  technical  terms.  [  338  ] 

As  a  general  rule,  the  costs  of  the  cause  should  follow  the  result  of  the 
cause ;  but  an  exception  will  be  made  where  a  party  has  established  his 
object  by  means  of  an  unnecessary  degree  of  litigation. 

The  bill,  which  was  filed  on  the  7th  of  August,  1834,  stated 
that  the  plaintiffs,  Crowley  Millington  and  Thomas  Isaac 
Millington,  carried  on,  and   had   for  many  years  carried  on, 

(1)  But    whether  a  reconveyance  L.  J.  Ch.  481 ;  Cellular  Chthing  Co, 

was  uecesaary,  ^w. .?— O.  A.  S.  v.  Maxtor  &  Murray  [1899]  A.  C.  326, 

f2)  Appiwed    in    H.    L.,    Singer  334,  335,  341,  68  L.  J.  P.  C.  72,  80 

Marhifte    Manufacturers    v.     Wilson  L.  T.  809. 
:iHTT)  3  App.  Cas.  376,  391,  396,  47 
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MiLLiNOTOK  the  business  of  manufacturing  steel  for  sale,  at  Swalwell, 
Fox.  Winlaton  Mill,  and  Team,  all  in  the  county  of  Durham,  near 
Newcastle,  and  at  Greenwich,  in  Kent,  and  in  Thames  Street, 
London ;  and  that  the  plaintiffs'  works  at  Swalwell  were  known 
as  "  The  Crowley  Works  :  "  that  the  business  carried  on  by  the 
plaintiffs  was  originally  founded  at  the  end  of  the  seventeenth 
century,  or  in  the  early  part  of  the  eighteenth  century,  by  a 
person  of  the  name  of  Crowley,  who  invented  or  introduced 
a  particular  mode  of  manufacturing  steel,  which  has  ever  since 
been  followed  by  the  plaintiffs  and  those  whom  they  succeeded 
in  business :  that  some  descriptions  of  steel  so  manufactured 
were  known  as  Crowley's  German,  or  shear  steel,  and  the  same 
and  other  descriptions,  by  the  name  of  Crowley  steel :  that  about 
the  year  1782,  the  plaintiffs'  grandfather,  Isaiah  Millington, 
became  a  partner  in  the  business,  and  that  it  has  ever  since 
been  carried  on  by  him  or  his  descendants,  either  alone  or  with 
[  •339  ]  partners ;  and  that,  from  the  time  at  which  *he  entered  the 
business,  the  firm  has  been  known  by  the  name  of  Crowley, 
Millington,  &  Co.,  and  the  steel  manufactured  by  them  has 
been  known  in  the  market  by  the  name  of  Crowley  steel,  or 
Crowley  Millington  steel:  that  the  steel  manufactured  by  the 
plaintiffs  and  their  predecessors  has  always  been  distinguished 
by  certain  marks  upon  the  bars  or  pieces  of  steel  so  manu- 
factured :  that  the  principal  of  these  marks  was  originally 
'*  Crowley,"  and  afterwards  "  Crowley >  Millington,"  or  one  of 
those  names;  and  that  such  marks  have  been  stamped  on 
shear  steel,  faggot  steel,  cast  steel,  blistered  steel,  and  coach- 
spring  steel :  that  the  letters  "  I.  H."  were,  upwards  of  fifty 
years  ago,  introduced  into  the  marks  stamped  on  double  shear 
steel  made  by  the  plaintiffs'  firm,  being  the  initials  of  the  name 
of  John  Heppel,  their  principal  workman  in  that  steel. 

The  bill  went  on  to  state  that  the  defendants,  James  Fox  and 
Samuel  Fox,  had,  for  more  than  six  years  before  the  filing  of  the 
bill,  carried  on,  at  Sheffield,  the  business  of  manufacturers  of 
steel,  under  the  name  of  "  Fox  Brothers,"  or  "  Fox,  Brothers,  & 
Co. ;  "  and  that  they  had  manufactured  considerable  quantities 
of  steel,  which  they  had  marked  with  the  plaintiffs'  before-men- 
tioned marks  ;  and  that  they  had  so  marked  steel  manufactured 
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by  them,  in  order  that  it  might  be  sold  in  the  market  as  steel  Millinoton 
manofiictared  by  the  plaintiffs ;  and  further,  that  other  persons  yox, 
besides  the  defendants  had  marked  steel  with  the  plaintiffs' 
marks ;  and  that  the  defendants  had  bought  the  steel  so  marked 
and  sold  it  again.  The  bill  charged  that  the  defendants  were 
still  in  the  habit  of  selling,  or  sending  for  exportation,  great 
quantities  of  steel  stamped  with  the  plaintiffs'  marks. 

The  prayer  of  the  bill  was,  that  the  defendants  might  account 
to  the  plaintiffs  for  the  profits  made  by  them  *by  the  sale  of  [  *3io  ] 
steel  stamped  with  the  plaintiffs'  before-mentioned  names  or 
marks,  and  might  deliver  up  to  be  destroyed  all  steel  not  manu- 
factured by  the  plaintiffs,  but  stamped  with  their  names  or 
marks,  and  all  instruments  used  or  intended  to  be  used  in 
making  such  marks  ;  and  that  the  defendants  might  be 
restrained  by  injunction  from  stamping  steel  with  the  before- 
mentioned  names  or  marks,  and  from  manufacturing  or  selling 
steel  so  stamped. 

The  defendants'  case  was  that  the  terms  ''  Crowley  "  and 
"  Crowley  Millington  "  were  descriptive,  not  of  the  maker,  but 
of  a  particular  quality  of  steel,  and  that  these  marks  had  been 
used  by  them  to  a  very  limited  extent,  and  in  total  ignorance  of 
the  existence  of  the  plaintiffs'  business,  and  without  any  inten- 
tion to  defraud,  and  that  as  soon  as  the  defendants  were  aware 
of  the  plaintiffs'  claim  their  solicitor  wrote  a  letter  on  the  '2nd  of 
August,  1884,  to  the  defendants,  explaining  the  circumstances, 
disclaiming  all  future  intention  of  using  the  marks,  and  offering 
compensation  for  any  injury  or  loss  sustained  by  the  plaintiffs 
in  consequence  of  such  user.  That  letter  was  not  received  by 
the  plaintiffs  until  the  9th  of  August,  1834,  two  days  after  the 
filing  of  the  bill.  On  that  same  day]  the  plaintiffs  obtained  an  [  360  ] 
injunction  against  the  use  of  the  marks  in  question  by  the 
defendants.  This  injunction  was  obtained  ex  jyarte,  upon  the 
aflSdavits  of  one  of  the  plaintiffs  and  of  Mr.  Milner,  and  the 
defendants  never  attempted  to  dissolve  it. 

The  cause  now  came  on  to  be  heard.  [The  result  of  the 
evidence  is  sufficiently  stated  in  the  judgment  for  the  purpose 
of  this  report.  The  plaintiffs'  solicitor  stated  that  he  had 
applied  to  one  of  the  defendants  on  the  28th  of  July,  1884,  to 
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MiLLiNGTOM  ascertain    whether    they  had  used   the  marks,   and   that   the 
Fox.         defendant  declined  to  make  any  admission  that  his  firm  had 
used  the  marks.] 

Mr.  Wigram  and  Mr.  James  Russell  argued  the  case  for  the 
plaintiffs. 

The  Solicitor-General  and  Mr.  Stuart,  on  behalf  of  the 
defendants.    *     *     * 

[  351  ]  Mr.  Wigram,  in  the  course  of  bis  reply,  upon  being  asked 

by  the  Lord  Chancellor  whether  he  persisted  in  asking  for  the 
account,  said  that  he  did  not  think  it  worth  while  to  do  so. 

The  Lord  Chancellor  expressed  an  opinion  that  the  plaintiffs 
had  made  out  a  case  which  entitled  them  to  an  injunction, 
but  said  that  he  doubted  whether  they  were  entitled  to  costs 
as  against  the  defendants,  and  should  wish  to  hear  the 
plaintiffs'  counsel  further  on  that  point,  and  to  look  into  the 
pleadings. 

Mr.  Wigram  then  contended  that  the  plaintiffs  were  entitled 
to  the  costs  of  the  suit ;  and  stated  that  the  letter  of  the  2nd  of 
August,  1835,  was  directed  to  the  plaintiffs'  works  near  New- 
castle ;  and  that,  the  plaintiffs  being  then  in  London,  the  letter 
did  not  reach  them  in  London  until  the  9th  of  August,  the  day 
on  which  the  injunction  was  obtained. 

1838.         The  Lord  Chancellor  : 

March  24. 

The  sole  object  I  had  in  looking  into  the  pleadings  in  this 

C  *362  ]  cause  was  to  satisfy  myself  as  to  what  ought  to  be  *done  with 
respect  to  the  question  of  costs ;  having  previously  come  to  the 
conclusion  that  there  was  sufficient  in  the  case  to  show  that 
the  plaintiffs  had  a  title  to  the  marks  in  question;  and  they 
undoubtedly  had  a  right  to  the  assistance  of  a  court  of  equity 
to  enforce  that  title.  At  the  same  time,  the  case  is  very  different 
from  the  cases  of  this  kind  which  usually  occur,  where  there  has 
been  a  fraudulent  use,  by  one  person,  of  the  trade  marks  or 
names  used  by  another  trader. 
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I  see  no  reason  to  believe  that  there  has,  in  this  case,  been  Millingtok 
a  fraudalent  use  of  the  plaintiffs'  marks.  It  is  positively  denied  p^x. 
by  the  answer ;  and  there  is  no  evidence  to  show  that  the 
defendants  were  even  aware  of  the  existence  of  the  plaintiffs, 
as  a  company  manufacturing  steel ;  for  although  there  is  no 
evidence  to  show  that  the  terms  "Crowley,"  and  "Crowley 
Millington,"  were  merely  technical  terms,  yet  there  is  sufficient 
to  show  that  they  were  very  generally  used,  in  conversation 
at  least,  as  descriptive  of  particular  qualities  of  steel.  In  short, 
it  does  not  appear  to  me  that  there  was  any  fraudulent  intention 
in  the  use  of  the  marks.  That  circumstance,  however,  does 
not  deprive  the  plaintiffs  of  their  right  to  the  exclusive  use  of 
those  names ;  and  therefore  I  stated,  that  the  case  is  so  made 
out  as  to  entitle  the  plaintiffs  to  have  the  injunction  made 
perpetual. 

With  regard  to  the  other  part  of  the  case,  namely  the  account, 
it  is  of  so  infinitely  minute  importance  that  the  plaintiffs  have 
(?ery  discreetly,  in  my  opinion,)  abandoned  it. 

The  question  remains,  what  is  to  be  done  as  to  the  costs? 
Now,  the  question  of  costs  in  Chancery  is  left  to  the  discretion 
of  the  Court.  That  discretion  ought  to  "^be  exercised,  as  far  as  [  *353  ] 
possible,  according  to  some  principle;  and  I  am  very  much 
disposed^  as  a  general  rule,  to  make  the  costs  follow  the  result ; 
because,  however  doubtful  the  title  may  be,  or  however  proper 
it  may  be  to  dispute  it,  it  is  but  fair  that  the  party  who  really 
has  the  right  should  be  reimbursed,  as  far  as  giving  him  the 
costs  of  the  suit  can  reimburse  him.  But  then  there  is  another 
object  which  the  Court  must  keep  in  view,  namely,  to  repress 
unnecessary  litigation,  and  to  keep  litigation  within  those  bounds 
which  are  essential  to  enable  the  parties  to  vindicate  and 
establish  their  rights.  I  find  no  fault  with  the  filing  the  bill, 
provided  the  parties  had  not  then  had  the  letter  of  the  2nd  of 
August,  which  has  been  referred  to ;  for  it  appears  that  there 
was,  on  the  28th  of  July,  an  application  by  the  plaintiffs,  which 
was  met  by  the  defendants  in  a  manner  which  justified  the 
plaintiffs  in  filing  the  bill.  If  that  circumstance  had  been  stated 
in  the  bill,  it  might  have  given  the  defendants  some  means 
of  explaining  it ;  but,  at  all  events,  it  is  in  evidence.     On  the 

18—2 
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MiLLiKGTOH  2nd  of  August,  however,  the  defendants  took  a  very  different 
Vox.  view  of  the  case,  and,  on  that  day,  they  wrote  a  letter  to  the 
plaintiffs,  first  of  all  attempting,  as  it  is  stated  in  the  letter, 
to  find  the  person  who  acted  as  agent  of  the  plaintiffs  at 
Sheffield;  and  not  being  able  to  find  him,  they  wrote  a  letter 
to  Newcastle,  the  place  where  the  plaintiffs'  manufactory  was 
carried  on.  By  some  accident,  or  in  consequence  of  the  neglect 
of  those  who  carried  on  the  business  of  the  plaintiffs  at  New- 
castle, the  letter  did  not  reach  London,  where  the  plaintiffs  then 
were,  until  the  9th  of  August,  two  days  after  the  bill  was  filed, 
and  the  very  day  upon  which  the  injunction  was  applied  for, 
and  obtained.  That  was  not  the  fault  of  the  defendants.  They 
did,  as  early  as  the  2nd  of  August,  all  that  it  was  in  their  power 
to  do  to  remedy  the  fault  they  had  committed  on  the  28th 
[  •ss*  ]  of  July.  If  the  letter  had  been  received  *in  London  before 
the  bill  was  filed,  the  bill  ought  not  to  have  been  filed.  That 
letter  gives  the  plaintiffs  every  thing  they  could  be  entitled  to. 
It  states — what  the  answer  also  states — that  fi'om  the  time 
at  which  an  injunction  had  been  obtained  against  another 
party  (with  whom  the  defendants  had  no  connection)  they 
ceased  to  use  the  marks,  and  had  never  since  used  them,  and 
did  not  intend  to  use  them. 

The  letter,  therefore,  was  an  entire  abandonment  of  that 
which  constituted  the  plaintiffs'  demand ;  and  it  also  states 
that,  as  to  what  had  passed — ignorantly  as  they  say — they 
were  willing  to  make  compensation  for  any  injury  which  the 
plaintiffs  might  have  sustained  through  the  use  of  the  marks 
in  question  by  the  defendants.  It  therefore  gave  the  plaintiffs 
every  thing  which  they  did  or  could  ask  for  by  the  suit  which 
they  had  instituted  when  the  letter  was  received,  but  which  they 
had  not  instituted  when  the  letter  was  sent.  I  am  told  that 
some  subsequent  communication  took  place,  which,  if  before  me, 
would  take  off  the  effect  of  that  letter  :  but  no  such  communica- 
tions are  in  evidence;  and,  seeing  that  letter  in  the  answer, 
it  was  quite  competent  for  the  plaintiffs  so  to  deal  with  this 
cause  as  to  bring  those  facts  before  the  Court.  I  can,  however, 
only  deal  with  the  case  as  it  comes  judicially  before  me. 

Now  I  say,  that  having  received  that  letter,  it  was  not  proper 
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for  the  plaintiffs  to  apply,  ex  parte,  for  the  injunction ;  or,  if 
they  had  obtained  an  order  for  it,  they  should  not  have  dra\vn  up 
the  order.  That  letter  made  it,  as  to  costs  at  least,  incumbent 
npon  the  plaintiffs  to  put  to  the  test  whether  the  defendants 
were  sincere  in  their  offer,  and  not  to  go  on  with  the  suit  unless 
they  found  that  they  were  insincere.  The  injunction  was 
obtained,  and  has  not  been  displaced.  No  attempt  has  ''^been 
made  by  the  defendants  to  displace  it.  That  is  quite  consistent 
with  what  is  stated  in  their  answer,  and  in  the  letter  to  which  I 
have  referred.  For  what  purpose,  then,  was  the  suit  prosecuted  ? 
Why  simply,  and  only,  for  the  sake  of  the  account;  which 
is  so  small  that  the  plaintiffs  abandon  it  at  the  hearing.  Here, 
then,  has  been  a  very  expensive  suit,  with  no  possible  object  but 
the  account;  which,  when  the  cause  comes  on  for  hearing, 
the  plaintiffs*  counsel  very  properly  abandons.  Now,  under 
these  circumstances,  I  think  that  a  great  deal  of  very  useless 
litigation  has  been  carried  on,  and  that  a  great  deal  of  very 
improper  expense  has  been  incurred.  It  strikes  me,  therefore, 
that  this  is  exactly  a  case  in  which  the  Court  is  repressing 
Qseless  litigation  by  refusing  the  plaintiffs  the  costs  of  the  cause. 
They  waive  the  account.  They  must  have  a  perpetual  injunction 
against  the  use  of  the  marks  in  question,  but  without  the  costs 
of  the  cause. 


MILLINOTON 
V, 

Fox. 


[  ♦ass  ] 


P0WT8  r.  MANSFIELD. 

6  Simons,  528 — 565 ;  reversed  on  appeal,  3  My.  &  Cr.  359—379 ;  7  L.  J. 
(N.  S.)Ch.  9;  iJur.  861.) 

The  proper  definition  of  a  person  in  loco  parentis  to  a  child  is  a  person 
who  means  to  put  himself  in  the  situation  of  the  lawful  father  of  the 
child,  with  reference  to  the  father's  office  and  duty  of  making  a  provision 
for  Uie  child. 

A  person  may  stand  in  ioco  jtarentis  to  a  child,  although  the  child  lives 
with  and  is  maintained  by  its  father. 

Parol  evidence  is  admissible  to  prove  that  a  person  did  mean  to  put 
himself  in  loco  jtarentie  towards  a  child,  so  far  as  relates  to  the  child's 
fntnre  provision ;  and  evidence  of  the  declarations,  as  well  as  the  acts 
of  such  a  person,  are  admissible  for  that  purpose. 

If  the  presumption  of  law  against  double  portions  provided  by  a  person 
in  looo  parentis,  be  attempted  to  be  rebutted  by  parol  evidence,  it  may  be 
^pported  by  evidence  of  the  same  kind. 

Declarations  of  a  person  in  loco  jmrentis  are  admissible  \i\  evidence  upon 
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PowTB  the  question  of  his  intention  as  to  providing  a  double  portion  for  a  child 

^'  to  whom  he  stands  in  that  relation. 

ANBFIELD.  ^  codicil  republishing  a  will,  makes  the  will  speak  as  from  the  date 

of  the  codicil,  for  the  purpose  of  passing  after  purchased  lands ;  but  not 
for  the  purpose  of  reviving  a  legacy  revoked,  adeemed,  or  satisfied. 

[The  following  statement  of  this  case  is  taken  from  the  report 
in  6  Simons.] 
[  6  Sim.  528  ]  Sir  John  Barrington  was  tenant  for  life  with  remainders  to  his 
first  and  other  sons  in  tail-male,  with  remainder  to  his  brother 
Fitzwilliam  Barrington  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail-male,  with  remainder  to  himself  in  fee  of  an 
estate  in  the  Isle  of  Wight,  called  the  Swainston  estate.  Sir 
John  was  a  bachelor,  his  brother  Fitzwilliam  was  married,  and 
[  529  ]  ha,(i  issue  six  daughters.  In  1818  the  eldest  daughter  married  Sir 
Bichard  Simeon  ;  and,  on  that  occasion,  Sir  J.  Barrington,  by  a 
deed  (i)  to  which  his  brother  was  not  a  party,  charged  his  rever- 
sion in  fee  in  the  Swainston  estate  with  the  payment  of  10,000^ 
to  the  trustees  of  the  settlement,  in  trust  for  Sir  Bichard  and 
Lady  Simeon,  for  their  lives  successively,  and,  after  the  death 
of  the  survivor,  for  their  children :  and,  on  the  same  occasion, 
Sir  John  made  a  will,  by  which  he  gave  his  reversion  in  fee,  to 
trustees,  for  1,000  years,  in  trust  to  raise  50,000/.,  which  he 
gave  to  the  five  younger  daughters  of  his  brother,  equally,  on  their 
attainmg  21,  or  marrying;  and,  subject  thereto,  he  devised  the 
reversion  to  Lady  Simeon  and  her  sisters  for  their  lives  succes- 
sively, with  remainders  to  their  first  and  other  sons  in  tail-male. 

Sir  John  subsequently  obtained  a  lease  from  Trinity  College, 
Cambridge,  of  the  rectory  and  tithes  of  Hadfield  (2)  Broad  Oak, 
in  Essex. 

In  the  beginning  of  the  year  1817,  the  plaintiff,  Henry  Philip 
Powys,  with  the  knowledge  and  sanction  of  Sir  John  and  of 
Fitzwilliam  Barrington,  paid  his  addresses  to  Julia,  the  third 
daughter  of  Fitwilliam  Barrington,  and  a  marriage  was,  afterwards, 
agreed  upon  between  them. 

Sir  John,  by  his  will  dated  the  28th  of  March,  1817,  gave  to 
his  sister-in-law,  Edith  Mary  Barrington,  the  wife  of  his  brother, 
Fitzwilliam  (after  the  death  of  the  survivor  of  himself  and  brother) 

(1)  Propftred  by  his  own  solicitors  (2)  -Sic.     Should  be  Hatfield, 

see  3  My.  &  CIr.  360. 
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an  annuity  of  800Z.  for  life,  charged  upon  his  reversion  in  fee       powyb 

in  the  Swainston  estate ;  and,  subject  thereto,  he  devised  the    manbfield. 

revermon  to  William  Browne  and  the  Eev.  John  *Mansfield  for       [  ♦530  ] 

the  term  of  1,000  years,  upon  the  trusts  thereinafter  mentioned ; 

and,  subject  thereto,  he  gave  his  said  reversion,  and  also  all 

his  other  real  estates,  except  his  lease  of  the  rectory  and  tithes 

of  Hadfield  Broad  Oak,  to  his  daughters  successively  in  tail-male, 

with  remainder  to  his  niece  Louisa,  wife  of  Sir  Eichard  Simeon, 

and  eldest  daughter  of  his  brother,  Fitzwilliam  Barrington,  for 

her  life,  with  remainder  to  her  first  and  other  sons  successively 

in  tail-male,  with  remainders,  in  like  manner,  to  his  other  nieces, 

the  younger  daughters  of  his  brother,  for  their  lives,  and  to  their 

sons  in  tail-male  successively. 

And  he  gave  the  rectory  and  tithes  to  Browne  and  Mansfield, 
in  trust  to  accumulate  the  rents  during  the  life  of  his  brother, 
Fitzwilliam ;  and,  after  the  decease  of  the  survivor  of  himself 
and  his  brother,  to  sell  the  rectory  and  tithes,  and  invest  the 
proceeds  in  the  usual  securities,  and  to  stand  possessed  thereof, 
and  of  the  monies  which  should  arise  and  be  accumulated  from 
the  rents  of  the  rectory  and  tithes  during  the  life  of  his  brother, 
upon  the  trusts  after  mentioned. 

And  he  gave  all  the  5Z.  per  cent,  stock  which  he  might  have 
at  his  decease,  or,  in  case  those  stocks  should  be  paid  off  during 
his  lifetime,  then  all  the  new  il.  per  cent,  stock  which  he  might 
have  at  his  decease,  to  the  same  trustees,  upon  trust  to  accumu- 
late the  dividends  during  the  life  of  his  brother,  and,  after  the 
decease  of  the  survivor  of  himself  and  his  brother,  to  stand 
possessed  of  the  stock  and  accumulations  upon  the  trusts 
thereinafter  mentioned. 

And  he  declared  that  the  term  of  1,000  years  was  limited  to 
Browne  and  Mansfield  in  trust,  after  the  *decease  of  the  survivor  [  ♦531  ] 
of  himself  and  his  brother,  in  case  they  should  both  die  without 
leaving  any  issue  male  of  their  respective  bodies,  or  in  case  either 
of  them  should  leave  any  such  issue  male  and  all  such  issue  male 
should  die  under  the  age  of  21  years,  then,  immediately  after  the 
death  of  such  issue  male  under  the  age  of  21  years,  to  levy  and 
raise,  by  sale  or  mortgage  of  the  hereditaments  comprised  in  the 
tenn,  such  sum  of  money  as  would,  with  the  monies  to  arise  from 
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PowYs  the  rents  of  the  rectory  and  tithes  and  from  the  accumulations 
Mansfield,  thereof,  and  from  the  sale  of  the  rectory  and  tithes,  and  with 
the  5L  per  cent,  or  41,  per  cent,  stock  and  the  accumulations 
thereof,  make  up  the  clear  sum  of  50,0002.,  it  being  his  will  that 
that  sum  should  be  raised  by  the  means  aforesaid,  and  that  the 
rents  of  the  rectory  and  tithes  and  the  accumulations  thereof, 
and  the  monies  to  arise  from  the  sale  thereof,  and  the  5/. 
per  cent,  or  4/.  per  cent,  stock  and  the  accumulations  thereof 
should  be  first  applied  towards  the  raising  of  the  50,0002. ;  and 
that  the  hereditaments  comprised  in  the  term  should  be  liable  to 
raise  the  deficiency  only. 

And  he  directed  the  trustees  to  invest  the  50,0002.  in  the  usual 
securities  and  to  stand  possessed  thereof  upon  the  trusts  therein- 
after mentioned  :  and,  after  directing  one-fifth  part  of  the  50,0002. 
to  be  held  upon  trusts,  for  the  benefit  of  his  niece  Jane  Elizabeth 
Barrington,  the  second  daughter  of  his  brother  Fitzwilliam,  and 
her  husband  and  issue  (if  any)  and  with  limitations  over  corre- 
sponding with  the  trusts  and  limitations  hereinafter  mentioned 
with  respect  to  the  share  of  his  niece  Julia,  he  directed  the 
trustees  to  pay  the  further  sum  of  10,0002.,  being  one  other  fifth 
[  •532  ]  part  of  *the  50,0002.,  unto  his  niece,  Julia  Barrington,  the  third 
daughter  of  his  brother  Fitzwilliam,  for  her  life,  and,  after  her 
decease,  in  case  she  should  leave  any  husband  her  surviving, 
then  to  pay  the  dividends  thereof  to  such  surviving  husband  of 
his  niece  Julia,  for  his  life,  and,  after  the  decease  of  such  sur- 
viving husband  of  his  niece  Julia,  or,  in  case  she  should  leave  no 
husband,  then,  after  her  decease,  to  stand  possessed  of  the  last- 
mentioned  sum  of  10,0002.  in  trust  for  all  and  every  the  children 
and  child  of  his  niece  Julia  who  should  be  then  living,  and  the 
issue  of  any  of  them  who  should  be  then  dead  leaving  issue, 
such  issue  to  take  equally  amongst  them  the  shares  of  their 
respective  parents,  equally  to  be  divided  between  and  amongst 
such  child  and  children  and  their  issue  as  aforesaid,  share  and 
share  alike,  and  to  be  vested  and  transmissible  interests  in  such 
child  and  children  at  the  usual  periods,  with  benefit  of  survivorship 
amongst  such  children  and  their  issue  respectively,  in  case  of  the 
death  of  any  of  them  before  their  respective  shares  should  become 
vested :  and  in  case  no  child  of  his  niece  Julia,  nor  the  issue  of 
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any  snch  child  should  obtain  a  vested  interest  in  the  said  last-        powys 

mentioned  sum  of  10,000/.,  then  he  directed  his  trustees  to  stand    Mansfield. 

possessed  of  that  sum  in  trust  for  the  person  and  persons  who, 

for  the  time  being,  should  be  entitled  to  his  manors,  messuages, 

i'c,  thereinbefore  devised,  under  the  limitations  thereinbefore 

contained,  and  for  such  estate  and  interest,  estates  or  interests, 

as  the  same  person  or  persons  should  be  entitled  to  therein,  or 

as  near  thereto  as  the  rules  of  law  and  equity  would  permit ;  it 

being  his  will  that,  in  the  event  of  no  child  or  children,  nor  the 

issue  of  any  child  or  children  of  his  niece  Julia  obtaining  a  vested 

interest  in  the  last-mentioned  sum  of  10,000J.,  *then  that  the       t  *^^  ^ 

Mme  should  sink  into  and  become  incorporated  with  his  said 

manors,  messuages,  &c.,  thereinbefore  devised,  for  the  benefit  of 

the  person  and  persons  entitled  thereto. 

And  he  directed  that  the  remaining  three  fifth  parts  of  the 
50,00W.  should  be  held  upon  trusts  for  the  benefit  of  his  nieces, 
Ann  Emma,  Ellen  Flack,  and  Mary,  their  husbands  and  issue 
(if  any),  and  with  limitations  over  corresponding  with  the 
trusts  and  limitations  of  the  two  other  fifth  parts:  and  he 
directed  that  no  part  of  the  hereditaments  comprised  in  the 
term  of  1,000  years,  should  be  sold  until  some  or  one  of  the  sums 
of  10,0002.  thereinbefore  provided  for  his  said  five  nieces  and 
their  children,  or  some  part  thereof,  should  have  become  vested 
in  and  payable  to  their  children,  nor  until  the  other  funds 
out  of  which  he  had  directed  the  50,0002.  to  be  raised,  should 
have  been  applied  in  payment  of  those  sums  of  10,000Z. :  and 
he  gave,  to  Edith  Mary  Barrington  and  her  daughters,  1001. 
each  to  buy  mourning,  and  the  residue  of  his  personal  estate 
to  his  brother  Fitzwilliam,  and  appointed  him  sole  executor  of 
his  will. 

On  the  20th  of  April,  1817,  the  proposals  for  the  settlement 
on  \he  marriage  of  the  plaintiff  with  Julia  Barrington,  were 
forwarded,  by  Sir  John  or  his  solicitor,  to  the  plaintiff. 

The  terms  of  the  settlement  having  been  arranged  between  Sir 
John  Barrington  and  the  plaintiff,  without  any  interference  on 
Uje  part  of  Fitzwilliam  Barrington,  by  an  indenture  dated  the 
2nd  day  of  June,  1817,  and  made  between  the  plaintiff  and  his 
lather  and  mother.  Sir  John  Barrington,  Julia  Barrington,  who 
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PowYB       was  described  as  the  niece  of  Sir  John  Barrington  and  one  *of 
Mansfield,   the  daughters  of  Fitzwilliam  Barrington,  (who  was  not  a  party  to 
[  *534  ]       the  deed,)  and  certain  other  persons,  after  reciting,  (amongst 
other  things)  the  intended  marriage,  and  that,  in  consideration 
of  the  natural  love  and  affection  which  Sir  John  Barrington  had 
and  bore  to  his  niece  Julia  Barrington,  and  for  her  advancement 
in  life,  and  to  provide  a  maintenance  for  her,  in  addition  to  the 
provision  thereinafter  made  for  her  by  the  plaintiff's  father  and 
mother  and  by  the  plaintiff,  and  for  enabling  the  said  Julia 
Barrington  to  carry  into  effect  the  contract  and  agreement  for  a 
settlement  as  thereinafter  expressed.  Sir  John  Barrington  had 
agreed  to  charge  his  reversion  in  fee  in  the  Swainston  estate  with 
the  payment  of  the  annual  sums  and  sum  in  gross  thereinafter 
mentioned,  in  the  event,  and  to  be  applied  to  the  uses  and  upon 
the  trusts  thereinafter  expressed :   and  that  it  had  been  agreed, 
between  the  plaintiff's  father  and  mother.  Sir  John  Barrington, 
the  plaintiff  and   Julia  Barrington,  that  such   provision   and 
settlement  should  be  made  for  the  plaintiff  and  Julia  Barrington, 
in  the  event  of  her  surviving  her  intended  husband,  and  also 
for  the  issue  of  the  intended  marriage,  and  other  settlements, 
benefits,  powers,  provisoes  and  limitations  as  were  thereinafter 
expressed  and  contained :  it  was  (amongst  other  things)  witnessed 
that,  in  performance  of  the  recited  agreement  on  the  part  of 
Sir  John  Barrington,  and  for  the  considerations  therein  men- 
tioned, and,  particularly,  in  consideration  of  the  natural  love  and 
affection  which  Sir  J.  Barrington  had  and  bore  to  Julia  Barrington 
his  niece,  Sir  John  Barrington  covenanted  with  the  plaintiff  and 
Julia  Barrington  that  his  reversion  in  fee  in   the  Swainston 
estate,  and  all  other  manors,  messuages,  &c.,  whereof  Sir  John 
Barrington  then  received  the  rents  for  his  life,  should,  after  the 
decease  of  the  survivor  of  himself  and  his  brother  Fitzwilliam 
[  ♦535  ]       *BaiTington  without  issue  male,  but  not  before,  or,  in  case  there 
should  be  any  issue  male  of  Sir  John  or  of  his  brother  living  at 
the  death  of  such  survivor,  and  all  such  issue  male  should  after- 
wards die  under  21,  then  after  the  death  of  such  issue  male, 
stand  charged  with  the  payment,  to  the  plaintiff  for  his  life,  of 
an  annual  sum  equal  to  the  interest  of  a  sum  of  10,OOOZ.  at  the 
rate  of  51.  per  cent.,  and,  after  his  decease,  of  the  payment  of  the 
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like  sum  to  Jalia  Barrington,  for  her  life,  and,  after  the  decease  Powyb 
of  the  survivor,  in  case  there  should  be  any  issue  of  the  marriage,  Mansfield. 
and  until  some  or  one  child,  being  a  son,  should  attain  21,  or, 
being  a  daughter,  should  attain  that  age  or  be  married,  with  the 
payment,  to  the  trustees  of  the  settlement,  of  a  like  annual  sum, 
to  be  applied  by  them  for  the  maintenance,  education,  and  sup- 
port of  all  the  children  of  the  marriage  except  an  eldest  or  only 
son,  but  in  case  there  should  be  only  one  child,  then  for  the 
mamtenance  &c.  of  such  child,  or,  otherwise,  to  suffer  the  same, 
or  such  part  or  parts  thereof  as  the  trustees  should  think  proper, 
to  accumulate  for  the  benefit  of  any  such  children  or  child  as  the 
case  might  be ;  and,  immediately  after  any  such  child,  being  a 
son,  should  attain  21,  or,  being  a  daughter,  should  attain  that 
age  or  be  married,  or  in  case  any  child  or  children,  being  a  son 
or  sons,  should  have  attained  21,  or,  being  a  daughter  or 
daughters,  should  have  attained  that  age  or  be  or  have  been 
married  at  the  decease  of  the  survivor  of  the  plaintiff  and  Julia 
Barrington,  then,  after  the  decease  of  the  survivor  of  them,  with 
the  payment  of  the  gross  sum  of  10,000Z.  to  the  trustees,  to  be 
held  by  them  upon  the  trusts  thereinafter  declared :  and  Sir  John 
Barrington  further  covenanted  that  the  annual  sums  should  be 
issuing  and  payable  and  raised  and  paid  out  of  the  rents  of  the 
said  hereditaments,  *and  that  the  plaintiff  and  Julia  Barrington  [  •ose  ] 
and  tie  trustees  should  have,  and  they  were  thereby  invested 
with  a  power  of  distress,  entry  and  sale  for  the  levying  thereof 
on  the  premises ;  and  also  that  the  annual  sums,  in  case  the 
rents  should,  at  any  time,  be  insufficient,  should  be  raised  by 
sale  or  mortgage  of  a  competent  part  of  the  premises,  and  that 
the  10,000Z.  when  the  same  should  become  raisable,  should  be 
raised  by  sale  or  mortgage  of  a  competent  part  thereof :  and  Sir 
John  Barrington  charged  all  the  hereditaments  then  vested  in  or 
belonging  to  him,  and  of  which  he  then  received  the  rents  for  his 
life,  and  of  which  the  reversion  in  fee  was  then  vested  in  him, 
with  the  payment  of  the  same  annual  sums  and  the  said  sum  of 
10,000/.  accorduigly :  and  Sir  John  Barrington,  for  himself  and 
his  heirs,  covenanted  with  the  trustees,  to  stand  seised  of  the 
reversion  and  fee-simple  of  the  Swainston  estate,  to  the  use  of 
the  trustees,  their  heirs  and  assigns,  for  enabling  them  to  raise 
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Powys       the  said  sums  in  manner  aforesaid,  and,  subject  thereto,  to  the 
Mansfield,    use  of  himself  in  fee :   and  it  was  thereby  agreed  between  all 
the  parties  thereto,  and  Sir   John  directed  that  the  trustees 
should  stand  possessed  of  the  10,000{.  when  raised,  upon  the 
following  trusts,  that  is  to  say,  in  case  there  should  be  issue  of 
the  marriage  an  eldest  or  only  son  and  one  or  more  or  other 
child  or  children  who,  being  a  son  or  sons,  should  attain  21,  or, 
being  a  daughter  or  daughters,  should  attain  that  age  or  be 
married,  then  in  trust  for  such  child  or  children  other  than  and 
except  an  eldest  or  only  son,  and  if  but  one,  then  for  such  one 
child,  his  or  her  executors,  &c.,  and,  if  more  than  one,  equally  to 
be  divided  amongst  them,  and  to  be  vested  and  transmissible 
interests  in  them  respectively  at  the  ages  and  times  aforesaid, 
and  to  be  then  paid  to  them  if  the  10,000/..  should  have  become 
[  •637  ]       *raisable,  but  if  not,  then  as  soon  as  the  same  should  become 
raisable.     ''  And  the  same  sum,  and  every  part  thereof  shall  be, 
and  the  same  is  hereby  made,  limited  and  settled  so  as  to  admit 
of  and  with  benefit  of  survivorship  between  and  amongst  such 
children  and  their  issue  respectively,  in  case  of  the  death  of  any 
one  or  more  of  them  leaving  issue  respectively,  before  he,  she  or 
they  shall  have  obtained  a  vested  interest  or  vested  interests  in 
the  said  sum  of  10,000Z.  under  the  trusts  aforesaid :  "  and,  in  case 
there  should  be  issue  of  the  marriage  an  eldest  or  only  son  or 
only  daughter  and  no  other  child  or  children,  or,  being   such 
other  child  or  children,  in  case  no  such  child  or  children,  or  issue 
of  such  child  or  children  should  obtain  a  vested  interest  in  the 
10,000Z.,  then   in   trust  for   such  eldest  or  only  son   or  only 
daughter,  as  the  case  should  be,  and  to  vest  in  and  be  paid 
to  him  or  her,  at  the  respective  times  aforesaid  :   and,  in  case  of 
the  death  of  such  eldest  or  only  son  or  sons  so  becoming  an  only 
child,  as  the  case  should  be,  without  having  obtained  a  vested 
interest  in  the  10,000Z.  under  the  trusts  aforesaid,  leaving  issue, 
then  in  trust  for  such  issue,  if  more  than  one,  share  and  share 
alike,  and,  if  but  one,  then  for  such  one  absolutely,  and  to  vest 
in  and  be  paid  to  such  issue  at  the  like  ages  and  times  aforesaid, 
and  in  like  manner  as  thereinbefore  directed  and  declared  con- 
cerning the  said  sum  of  10,000Z.  in  case  and  in  the  event  of  the 
same  becoming  vested  and  payable  to  any  children  or  child  of 
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the  marriage  (i)  :  and  the  trustees  were  directed,  after  the  10,000{.        Puwyb 
should  have  become  raisable,  to  invest  the  shares  thereof  which    mansfield. 
should  not  be  actually  payable,  in  the  usual  securities,  and  to 
apply  a  sufficient  part  of  the  interest  for  the  maintenance, 
^education  and  support  of  the  persons  presumptively  entitled  to       [  *538  ] 
the  principal,  and  to  accumulate  the  residue  of  the  interest  for 
the  benefit  of  the  same  persons:  and  the  trustees  were  em- 
powered to  apply  one-fourth  of  the  shares  for  the  advancement 
of  the  persons  presumptively  entitled  thereto :   provided  that  in 
case  Sir  John  Barrington,  his  heirs,  devisees,  or  assigns,  or  other 
the  person  or  persons  for  the  time  being  entitled  to  the  heredita- 
mentfi  the  reversion  whereof  was  so  charged  as  aforesaid,  should, 
either  before  or  as  soon  as  the  10,000{.  should  become  raisable, 
pay  the  sum  of   10,0002.  to  the  trustees,  then  the  aforesaid 
charges  of  the  annual  sums  and  of  the  gross  sum  of  10,0002., 
ahoold  cease :   and,  if  such  payment  should  be  made  in  the  life- 
time of  the  plaintiff  and  Julia  Barrington,  the  trustees  were 
directed  to  invest  the  same  sum  in  the  usual  securities  and  pay 
the  interest  to  the  plaintiff  and  to  Julia  Barrington  for  their 
lives  successively,  in  lieu  of  the  annual  sums  made  payable  to 
them  as  aforesaid,  and,  after  the  decease  of  the  survivor  of  them, 
the  trustees  were  to  stand  possessed  of  the  10,0002.,  so  to  be  paid 
to  them,  upon  the  trusts  thereinbefore  declared  concerning  the 
10,0001.  charged  on  the  reversion  of  the  said  hereditaments,  and 
in  exoneration  thereof  (2). 

The  marriage  was  solemnized  shortly  after  the  execution  of 
the  settlement. 

On  the  23rd  of  June,  1818,  Sir  John  Barrington  made  a  codicil 
to  his  will,  which  was  duly  executed  and  attested,  and  was  as 
follows :  "  Whereas  I  have  lately  *conveyed,  to  the  Vicar  for  the  [  *539  ] 
time  being  of  the  parish  of  Hadfield  Broad  Oak  in  the  county  of 
Essex,  a  messuage  in  the  town  of  Hadfield  Broad  Oak  called 
Chalks,  to  be,  for  ever  thereafter,  held  and  enjoyed  as  a  vicarage 
boose,  but  have  reserved  to  myself,  my  heirs  and  assigns,  the 
pond  or  orchard  on  the  east  of  the  same  premises,  and  which  I 
have  since  laid  to  the  premises  adjoining  now  in  the  occupation 

(1)  So  in  copy  settlement.  settlement  was  coiTectly  taken  from 

(2)  The  above  statement  of    the      a  copy  of  it. 


£86  1836.     CH.     6  SIMONS,  539—540.  [r.r. 

PowYs  of  Thomas  Cocks  :  now  it  is  my  will  that  such  pond  and  orchard 
Mansfield,  shall,  for  ever  hereafter,  be  attached  to  the  same  premises  :  and 
I  give  and  devise  the  same  to  the  owners  and  proprietors  of  the 
said  premises,  to  be  held  and  enjoyed  by  them  in  succession, 
upon  the  same  trusts  and  for  the  same  uses,  estates,  &c.  as  the 
said  messuage  shall  be,  from  time  to  time,  held  and  enjoyed : 
also  I  give  and  dispose  of  the  pew  in  the  parish  church  of 
Hadfield  Broad  Oak  aforesaid,  which  also  lately  belonged  to  the 
said  premises  called  Chalks,  and  reserved  by  me  as  aforesaid, 
unto  and  to  the  use  of  the  proprietors  and  owners  for  the  time 
being  of  the  Barrington  estate  in  Essex,  for  ever  hereafter  :  and 
in  all  other  respects  I  confirm  my  said  will." 

On  the  7th  of  July,  1818,  Sir  John  made  another  codicil, 
which  also  was  duly  executed  and  attested;  but  he  did  not 
thereby  alter  any  of  the  devises  or  bequests  in  his  will  or 
former  codicil. 

On  the  11th  of  July,  1818,  Sir  John  wrote  a  letter  to  his 
brother,  from  Barrington  Hall,  his  seat  in  Essex,  which  was 
as  follows : 

"My  DEAR  Brother  : 

[  *540 ]  "I  should  quit  life  with  the  greatest  dissatisfaction,  if  I  *did 

not  leave,  in  your  hands,  a  written  testimony  of  my  full  convic- 
tion of  your  unceasing  affection  and  attention  to  me  at  all  times: 
and,  beyond  that,  I  have  greatly  to  admire  your  never-failing 
forbearance  for  so  many  years  past,  so  as  never  to  have  been 
induced,  in  any  single  instance,  during  that  long  period,  to 
deviate  from  it ;  I  mean  with  respect  to  the  slightest  intimation 
that  an  advance  of  money  might  be  desirable,  if  not  necessary 
to  you :  founding  this,  and  with  gi-eat  truth,  on  a  confidence  in 
me  that  I  was  always  preparing  to  supply  you  with  cash  en  inasse, 
not  always  readily  attainable.  Whenever  it  has  chanced  to  pass 
over  my  imagination,  at  any  time  for  years  past,  that  I  might 
possibly  survive  you,  I  have  always  turned  from  it  as  the  greatest 
affliction  that  could  possibly  befall  me.  I  thank  God  it  will  now 
happen  otherwise  in  the  natural  course  of  succession.  I  trust  I 
shall  be  found,  on  the  whole,  to  have  been  more  of  a  just  than 
an  unjust  steward.    When  Louisa  married,  I  was  induced   to 
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make  a  disposal  of  the  Isle  of  Wight  property  for  the  benefit  of  your       Powys 

family.    On  the  marriage  of   Julia,  I  found  occasion  to  make    Mansfield 

another  will,  improved  upon,  I  hope,  by  the  destination  of  my 

tithe  property  in  Essex,  in  trust  to  form  a  consolidated  fund, 

eventually  to  aid  the  very  heavy  demands  that  will  be  found  to 

press  upon  the  Isle  of  Wight  estate.     This  will  become  a  sum 

of  no  inconsiderable  amount.     In  the  formation  of  these  wills 

1  have  acted,  altogether,  free  from  any  personal  consideration 

whatsoever,  following  the  order  of  priority  of  birth  as  the  rule 

for  it.    God  bless  you,  my  dear  brother,  my  sister,  and  all  your 

six  children.     I  remain,  &c." 

The  testator  died  on  the  5th  of  August,  1818,  without  issue, 
leaving  his  brother  Fitzwilliam,  who  thereupon  *became  Sir      [  'sii  ] 
Fitzwilliam  Barrington,  his  only  brother  and  heir-at-law. 

Julia,  the  plaintiff's  wife,  died  in  September,  1821,  leaving 
issue  a  son,  her  only  child. 

Jane  Elizabeth  Barrington  remained  unmarried.  Ann  Emma 
Barrington  died  unmarried  shortly  after  the  testator.  In  May, 
1824,  Ellen  Flack  Barrington  married  I.  6.  Campbell,  and  died 
in  May,  1832,  leaving  two  children,  Walter  and  Charlotte. 
I.  G.  Campbell  died  in  1830.  In  1827  Mary  Barrington  married 
T.  Vandeleur,  and  died  in  1829  without  issue.  Lady  Barrington, 
Sir  Fitzwilliam's  wife,  died  in  1829.  Sir  Fitzwilliam  died  on 
the  26th  September,  1832,  having,  by  his  will,  given  one  moiety 
of  his  personal  estate  to  Jane  Elizabeth  Barrington,  and  the 
other  moiety  to  Walter  and  Charlotte  Campbell,  subject  to  the 
payment  of  a  legacy  of  200Z.  to  the  plaintiff's  son  by  his  late 
wife,  and  of  a  legacy  of  lOOZ.  to  each  of  the  younger  children 
of  his  daughter.  Lady  Simeon,  and  of  a  legacy  of  400i.  to 
T.  Vandeleur,  the  husband  of  his  late  daughter  Mary. 

On  Sir  Fitzwilliam's  death.  Lady  Simeon,  Jane  Elizabeth 
Barrington,  Philip  Lybbe  Powys,  the  infant  child  of  the  plaintiff 
by  Julia  his  late  wife,  and  Walter  Campbell,  became  the  co-heirs 
of  Sir  John  Barrington,  and  Lady  Simeon  became  tenant  for 
life  in  possession,  with  remainder  to  her  eldest  son  in  tail-male, 
of  the  Swainston  estate. 

After    Sir    Fitzwilliam's    death,    a    document    in    his   own 
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PowYs  hand-writing,  was  found  amongst  his  papers,  containing  *an 
Mansfield,  account  of  the  Bums  from  time  to  time  advanced  to  him  by  his 
[  *542  ]  brother, with  the  following  words  written  under  it.  *'  Fifth  August, 
1818.  My  most  revered,  worthy  and  beloved  brother  departed 
this  life  at  his  seat  Harrington  Hall,  Hadfield  Broad  Oak,  Essex ; 
and,  in  an  interval  of  38  years,  as  the  above  account  shows, 
gave  me,  out  of  his  private  purse,  41,380?.,  besides  lots  of  money 
to  my  family  not  in  this  statement." 

The  bill  was  filed,  in  May,  1833,  by  Henry  Philip  Powys 
against  the  trustees  of  the  will.  Sir  Eichard  and  Lady  Simeon 
and  their  eldest  son,  the  trustees  of  the  settlement,  Philip  Lybbe 
Powys,  the  infant  child  of  the  plaintiff  by  Julia  his  late  wife, 
T.  Yandeleur,  Jane  Elizabeth  Barrington,  and  the  two  infant 
children  of  the  late  Ellen  Flack  Campbell.  It  alleged  that,  on 
the  decease  of  Sir  Fitzwilliam  Barrington,  the  plaintiff  became 
entitled,  under  the  settlement,  to  receive  the  yearly  sum  of  500Z. 
out  of  the  Swainston  estate,  during  his  life,  and  under  the  will 
of  Sir  John  Barrington,  to  receive  the  interest  of  10,000Z., 
during  his  life :  that  the  provision  made  by  the  settlement,  was 
in  addition  to,  and  not  in  satisfaction  of  the  provision  made,  by 
the  will,  for  Julia  Barrington,  her  husband  and  issue,  inasmuch 
as  Sir  John  did  not  (as  Sir  R.  and  Lady  Simeon  pretended) 
stand  in  loco  parentis  to  Julia  Barrington.  The  bill  prayed  that 
the  annual  sum  of  5002.  might  be  paid  to  the  plaintiff,  out  of  the 
rents  of  the  Swainston  estate ;  that  Sir  John's  will  might  be 
established,  and  the  trusts  thereof  performed;  and  that  the 
50,000Z.  might  be  raised,  and  the  interest  of  one-fifth  part 
thereof  be  paid  to  the  plaintiff,  during  his  life. 
[  543  ]  Sir  Eichard  and  Lady  Simeon,  by  their  answer,  admitted  that 

Mrs.  Powys,  before  her  marriage,  lived  with  her  parents,  and 
was  maintained  and  educated  by  her  father,  partly  at  his  own 
expense:  that  Sir  John  Barrington  always  entertained  the 
warmest  affection  for  Sir  Fitzwilliam  and  his  family,  and  treated 
and  considered  them  as  the  successors  to  his  title  and  estates* 
and  was  anxious  that  they  should  maintain  themselves  in  their 
proper  rank  of  life ;  but  that  Sir  Fitzwilliam's  fortune  was  com- 
paratively small,  and  insufiBcient  to  maintain  him  and  his 
family  according  to  Sir  John's  wishes;   for  which  reasons  Sir 
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John,  invariably  and  at  all  times,  took  upon  himself  the  relation  Powts 
and  duty  of  a  parent  towards  Sir  Fitzwilliam's  children,  and  mansfikld. 
constantly  acted  as  such,  and  that  he,  in  a  great  measure, 
saperintended  their  education,  was  invariably  consulted  in  all 
matters  of  importance  relative  to  their  welfare,  and,  particularly, 
upon  the  marriages  of  such  of  them  as  were  married ;  and  that 
he  gave,  to  Sir  Fitzwilliam,  from  time  to  time,  sums  amounting 
to  40,0001.  and  upwards,  for  the  purpose  of  maintaining  himself 
and  family :  that  Sir  John  expressed,  to  divers  members  of  his 
family  and  other  persons,  his  intention  to  dispose  of  his  Isle  of 
Wig^t  estates,  in  the  event  of  failure  of  issue  of  himself  and 
of  issue  male  of  Sir  Fitzwilliam,  for  the  benefit  of  all  Sir  Fitz- 
william's daughters  and  the  children  of  such  daughters  in  tail, 
saecesaively,  according  to  priority  of  birth,  and  to  provide,  for 
each  of  the  younger  daughters  and  their  husbands  and  children, 
a  sum  of  10,000/.  and  no  more:  that  Sir  John,  when  he  made  his 
will  and  long  before,  had  taken  upon  himself  the  relation  and  duty 
of  a  parent  to  Mrs.  Powys  and  to  all  the  other  children  of  Sir 
Fitzwilliam,  and  that  he  made  the  provision  for  her  *by  his  will,  [  *544  ] 
in  discharge  of  such  duty ;  that  the  plaintiff,  on  his  marriage, 
treated  and  negotiated  with  Sir  John  solely  and  exclusively; 
and  that,  at  the  time  of  making  the  settlements  and  frequently 
afterwards,  Sir  John  declared  his  intention  to  be  that  the 
provision  made  by  him,  by  the  settlement,  for  the  benefit  of  the 
plaintiff  and  his  wife  and  their  issue,  should  be  in  satisfaction 
of  the  provision  made,  for  Mrs.  Powys,  her  husband  and  children, 
by  his  will. 

A  music-master  and  a  drawing-master,  who  had  given  lessons 
to  the  young  ladies,  and  a  dress-maker  who  had  been  employed 
by  them,  were  examined  as  witnesses  for  the  plaintiff.  They 
deposed  that  their  bills  were  paid  by  Sir  Fitzwilliam  and  Lady 
Banrington. 

Evidence  was  given,  on  the  part  of  Sir  Richard  and  Lady 
Suneon  and  their  son,  for  the  purpose  of  proving,  first,  that 
Sir  John  Barrington  stood  in  loco  parentis  to  his  nieces ;  and, 
secondly,  to  prove  declarations,  made  by  Sir  John,  that  he 
intended  the  settlement  to  be  in  lieu  of  the  provision  made  by 
his  will  for  his  niece  Julia,  her  husband  and  issue. 

lUB. — ^VOL.  XLV.  19 
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PowYs  The  witnesses  deposed,  as  to  the  first  point,  as  follows :    That 

Mansfield.  Sir  Fitzwilliani,  in  compliance  with  the  wishes  of  Sir  John, 
resided  near  Sir  John  in  the  Isle  of  Wight,  and  maintained  a 
more  expensive  establishment  than  his  income  (which  did  not 
exceed  4002.  a  year)  would  allow  of:  that  Sir  John  and  his 
brother  lived  on  the  most  affectionate  terms  with  each  other : 
that,  for  several  years,  Sir  John  gave  Sir  Fitzwilliam  1,0002. 
a  year :   that  he  took  the  greatest  interest  in  his  nieces,  behaved 

[  ^545  ]  to  them  as  a  father,  and  always  acted  towards  them  as  *the 
kindest  of  parents,  not  showing  more  partiality  to  one  than  to 
another:  that  he  frequently  gave  them  pocket-money  and 
made  them  other  presents,  and,  occasionally,  advanced  money 
to  defray  the  expense  of  their  clothing  and  education :  hat  he 
allowed  them  to  use  his  horses  and  carriages,  and  had  them 
frequently  to  dine  with  him,  and  that  one  or  other  of  them  was 
almost  always  staying  in  his  house  :  that  he  was  consulted  as  to 
the  appointment  of  their  masters  and  governesses,  and  as  to  the 
marriages  of  such  of  them  as  were  married,  and  that,  on  the 
plaintiff's  marriage,  the  terms  of  the  settlement  were  negotiated 
between  the  plaintiff  and  Sir  John,  and  their  respective  solicitors, 
without  any  interference  on  the  part  of  Sir  Fitzwilliam:  that 
Sir  John,  who  gave  the  instructions  for  the  settlement  on  the 
20th  of  April,  1817,  proposed  that  the  10,000Z.  should  be  settled 
on  all  the  children  of  the  marriage,  but,  afterwards,  on  the 
suggestion  of  the  plaintiff,  it  was  agreed  that  the  10,0002.  should 
be  settled  on  the  younger  children  only,  as  the  eldest  son  would 
be  entitled  to  a  considerable  estate  on  his  father's  side. 

The  witnesses  who  were  examined  as  to  the  declarations  made 
by  Sir  John  Barrington,  were  his  confidential  solicitors  and  some 
of  his  relations  and  intimate  friends.  The  substance  of  their 
evidence  was  that  they  had  heard  Sir  John  say  that  he  did 
not  intend  to  give  his  younger  nieces  more  than  10,0002.  a-piece, 
and  that  he  meant  to  limit  the  Swainston  estate  to  his  eldest 
niece.  Lady  Simeon,  and  her  issue  male,  so  as  to  place  her  in 
the  situation  of  an  eldest  son,  and  that  his  object  in  purchasing 
the  tithes  of  Hadfield  Broad  Oak,  and  directing  the  rents  to  be 
accumulated,  was  to  form  a  fund  to  relieve  his  Swainston  estate 

[  *546  ]      from  the  *  burthen  of  providing  the  50,000{. :  that,  both  before 
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and  after  the  execution  of  the  settlement,  Sir  John  uniformly  Powrs 
spoke  of  the  fortune  of  Julia,  as  well  as  of  the  other  younger  manbfield. 
daughters  of  his  brother,  as  being  10,000Z.  and  no  more :  and 
two  of  the  witnesses  said  that  they  believed  and  had  always 
understood,  from  declarations  made  by  Sir  John,  that  he  con- 
sidered the  provision  made,  by  the  settlement,  for  his  niece  Julia, 
was  in  lieu  and  satisfaction  of  that  which  he  had  provided  for 
her  by  his  will  (i). 

Mr.  Knight,  Mr.  Jacob,  Mr.  Walker,  Mr.  ChatuUess  and 
Mr.  Pole,  for  the  plaintiff  and  the  defendant  his  infant  son,  con- 
tended that  a  person  could  not  stand  in  loco  parentis  to  a  child 
whose  father  and  mother  were  living  and  who  resided  with  them  ; 

*  *  that  the  provision  by  the  settlement  was  charged  only  on 
the  reversion  of  the  Swainston  estate,  *  *  whereas  the  pro- 
vision by  the  will  was  to  be  raised  out  of  the  rectory  and  tithes 
and  the  stock,  as  well  as  the  reversion  of  the  Swainston  estate ; 

*  *  that  the  provision  by  the  will  extended  to  every  husband 
that  Mrs.  Powys  might  marry,  and  to  aU  the  children  she  might 
have  by  them ;  but  the  provision  by  the  settlement  was  confined 
to  the  husband  and  younger  children  of  the  then  intended 
marriage :  *  *  that,  if  the  provision  by  the  will  was  satisfied  [  547  ] 
or  adeemed  by  the  settlement,  the  first  codicil,  by  confirming  the 

will,  restored  or  revived  it :  that  evidence  was  not  admissible  to 
raise  the  presumption,  especially  as  Sir  John  Barrington  did  not 
stand  in  loco  parentis  to  Mrs.  Powys.     *     *     * 

Sir  C.  WethereU,  Mr.  KindersUx/y  Mr.  Wray,  and  Mr.  Bethell,        [  548  ] 
for  the  defendants.  Sir  Richard  and  Lady  Simeon  and  their 
infant  son: 

•    *    In  deciding  on  questions  of  satisfaction,  the  Court  does        [  64«  ] 
not  regard  slight  differences ;  it  only  looks  to  see  whether  the 
principal  object  of  both  the  provisions  is  the  same  person.     Here 
Mrs.  Powys  was  the  principal  object  of  both  provisions,  and  the 
intention  of  both  of  them  was  the  same,  namely,  to  limit  the 

(1)  The  evidence  ujion  this  point  is  given  of  the  evidence  appears  to  be 

set  oat  at  some  length  in  the  report  sufficient  for    the   purpose   of    this 

<rf  the  appeal  in  3  My.  &  Or. ;  see  report.— 0.  A.  S. 
I)p.  361—365 ;  but  the  summary  here 
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PowYs  10,000Z.  in  the  manner  most  beneficial  to  her,  under  the  existing 
Maksfield.  circumstances.  The  will  and  the  settlement  are,  in  many 
respects,  identical :  the  discrepancies  between  them  are  owing 
to  the  marriage  being  uncertain  when  the  will  was  made ;  and, 
on  that  account,  provision  was  made  for  every  husband  that  Mrs. 
Powys  might  marry,  and  for  the  issue  of  every  marriage  she 

[  560  ]  might  contract.  *  *  The  discrepancies  between  the  two  pro- 
visions are  not  sufficient  to  prevent  ademption  :  in  both  instances 
the  testator  had  in  view  the  giving  of  a  portion  of  10,0001.  to 
his  niece.     *    *    * 

[  561  ]  Next,  with  respect  to  the  admissibility  of  the  evidence  to  raise 

the  presumption.  Mo«t  of  the  cases  in  which  the  evidence  has 
been  rejected,  are  cases  in  which  the  settlement  was  made  first, 
and  the  will  afterwards.  There,  of  course,  evidence  is  not  admis- 
sible ;  for  evidence  cannot  be  given  to  explain  or  contradict  a 
written  instrument.  Our  object  is  not  to  show  what  Sir  John 
Barrington  meant  by  his  will,  but  what  was  his  intention  in  doing 
a  subsequent,  independent  act.  The  authorities  are  uniform, 
that  evidence  may  be  produced  to  show  the  intention  with  which 
the  testator  made  the  advance  in  his  lifetime.     *     *     ♦ 

The  codicil,  though  it  confirmed  the  will,  could  not  have  the 
effect  of  restoring  the  adeemed  legacy  ;  for  the  rule  of  law  is  that 
an  adeemed  legacy  forms  no  part  of  the  will :  Rider  v.  Wager  (i). 

[  552  ]  Mr.  Jemmettf  Mr.  Sewell,  and  Mr.  Short  appeared  for  the 

other  defendants. 

[The  principal  cases  cited  by  counsel  are  referred  to  in  the 
judgment  of  the  Lord  Chancellor  on  the  appeal. 

The  Vice-chancellor  held  that  Sir  John  Barrington  had  not 
assumed  the  parental  obligation  of  making  provision  for  his 
nieces,  and  that  no  presumption  of  satisfaction  was  established. 

Sir  Bichard  and  Lady  Simeon  and  their  son  appealed  from  this 
decree,  as  reported  in  3  My.  &  Cr.  859.  The  case  was  re-argued 
on  the  appeal  by  the  same  counsel  as  before,  except  that  Mr. 
Wigram  took  the  place  of  Mr.  Kindersley. 

The    report    of    the    appeal    does    not    state    any    further 

arguments.] 

(1)  2  P.  Wms.  328. 
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The  Lord  ChanceliiOR  :  Powtb 

V. 

The  facts  of  this  case  being  already  in  print  in  the  sixth    Mansfield. 
volume  of  Mr.  Simons'  Reports,  it  is  not  *necessary  for  me  to        1837. 
detail  them  further  than  may  be  necessary  to  explain  the  observa-        .!!l 
tions  I  shall  have  to  make  upon  some  of  the  points  which  arise.    [  3  My.  &  Cr. 

The  case  is  one  of  much  importance,  not  so  much  on  account  r  «3gg  . 
of  the  property  in  question,  which,  however,  is  considerable,  as 
because  it  raises  questions  as  to  which  the  rules  and  principles  of 
this  Court  are  not  very  easily  to  be  laid  down  or  defined,  and  as 
to  which  the  authorities  are,  unfortunately,  not  very  consistent. 
Not  finding  myself  able  to  concur  in  the  judgment  of  the  Yice- 
Chancrllor,  I  have  most  carefully  examined  the  grounds  upon 
which  it  is  fomided,  and  have  anxiously  considered  the  authorities 
applicable  to  the  subject. 

Some  points  have  been  properly  assumed,  and  may  be  con- 
sidered as  settled  points,  upon  which  the  argument  on  each  side 
most  proceed.  It  is  not  to  be  disputed,  that  if  Miss  Julia  Bar- 
rington  had  been  a  daughter,  instead  of  being  a  niece  of  Sir  John 
Barrington,  the  provision  made  for  her  by  him  upon  her  marriage 
would  have  been  an  ademption  of  the  legacy  given  to  her  by  his  . 
will  of  1817.  I  do  not  understand  the  Yice-Chancbllor  to  doubt 
this,  in  the  observations  which  are  to  be  found  at  the  568rd  page 
of  the  report.  If  that  be  so,  it  is,  I  apprehend,  equally  clear,  and 
so  I  understand  the  Vice-Ghancellor  to  assume,  that  the  same 
eonsequence  would  follow,  if  Sir  John  Barrington  ought  to  be 
considered  as  having  placed  himself  in  loco  parentis ;  but  the 
Vicb-Chancbllor  rests  his  judgment  principally  upon  this,  that 
Sir  John  Barrington  ought  not  to  be  considered  as  placed  in  loco 
parentis.  The  first  point,  therefore,  to  be  considered  is,  whether 
that  be  correctly  so  assumed;  and,  no  doubt,  the  authorities 
leave,  in  some  obscurity,  the  question  as  to  what  is  to  be  con- 
sidered as  meant  by  the  expression,  universally  adopted,  of  one 
in  loco  parentis.  Lord  Eldon,  *however,  in  Ex  parte  Pye  (i)  has  [  *^67  ] 
given  to  it  a  definition  which  I  readily  adopt,  not  only  because 
it  proceeds  from  his  high  authority,  but,  because  it  seems  to  me 
to  embrace  all  that  is  necessary  to  work  out  and  carry  into  effect 

(1)  11  B.  R.  173;  see  p.  180  (18  Ves.  HO,  154). 
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PowTs  the  object  and  meaning  of  the  rule.  Lord  Eldon  says,  it  is  a 
Manstibld.  person  "meaning  to  put  himself  in  loco  parentis;  in  the  situa- 
tion of  the  person  described  as  the  lawful  father  of  the 
child ; "  but  this  definition  must,  I  conceive,  be  considered  as 
applicable  to  those  parental  offices  and  duties  to  which  the  sub- 
ject in  question  has  reference,  namely,  to  the  office  and  duty  of 
the  parent  to  make  provision  for  the  child.  The  offices  and 
duties  of  a  parent  are  infinitely  various,  some  having  no  con- 
nection whatever  with  making  a  provision  for  a  child ;  and  it 
would  be  most  illogical,  from  the  mere  exercise  of  any  of  such 
offices  or  duties  by  one  not  the  father,  to  infer  an  intention  in 
such  person  to  assume  also  the  duty  of  providing  for  the  child. 
The  relative  situation  of  the  friend  and  of  the  father  may  make 
this  unnecessary,  and  the  other  benefits  most  essential. 

Sir  William  Grant's  definition  is,  "A  person  assuming  the 
parental  character,  or  discharging  parental  duties"  (i),  which 
may  seem  not  to  differ  much  from  Lord  Eldon's,  but  it  wants 
that  which,  to  my  mind,  constitutes  the  principal  value  of  Lord 
Eldon's  definition,  namely,  the  referring  to  the  intention,  rather 
than  to  the  act  of  the  party.  The  Yice-Ghancellor  says,  it 
'  must  be  a  person  who  has  so  acted  towards  the  child  as  that  he 
has  thereby  imposed  upon  himself  a  moral  obligation  to  provide 
for  it ;  and  that  the  designation  will  not  hold,  where  the  child 
has  a  father  with  whom  it  resides,  and  by  whom  it  is  main- 
[  *368  ]  tained.  This  seems  to  infer  that  *the  lociis  parentis  assumed  by 
the  stranger  must  have  reference  to  the  pecuniary  wants  of  the 
child  ;  and  that  Lord  Eldon's  definition  is  to  be  so  understood  ; 
and  so  far  I  agree  with  it ;  but  I  think  the  other  circumstances 
required  are  not  necessary  to  work  out  the  principle  of  the  rule, 
or  to  effectuate  its  object.  The  rule,  both  as  applied  to  a  father 
and  to  one  in  loco  parentis,  is  founded  upon  the  presumed  inten- 
tion. A  father  is  supposed  to  intend  to  do  what  he  is  in  duty 
bound  to  do,  namely,  to  provide  for  his  child  according  to  his 
means.  So,  one  who  has  assumed  that  part  of  the  office  of  a 
father  is  supposed  to  intend  to  do  what  he  has  assumed  to 
himself  the  office  of  doing.  If  the  assumption  of  the  character 
be  established,  the  same  inference  and  presumption  must  follow, 
(1)  See  13  B.  B.  230  (19  Ves.  412). 
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The  having  so  acted  towards  a  child  as  to  raise  a  moral  obliga-        Powys 
tion  to  provide  for  it,  affords  a  strong  inference  in  favour  of  the    mansfikld. 
tact  of  the  assumption  of  the  character  ;  and  the  child  having  a 
father  with  whom  it  resides,  and  by  whom  it  is  maintained, 
affords  some  inference  against  it ;  but  neither  are  conclusive. 

If,  indeed,  the  Vice-Chancellor's  definition  were  to  be  adopted, 

it  would  still  be  to  be  considered  whether,  in  this  case,  Sir  John 

Barrington  had  not  subjected  himself  to  a  moral  obligation  to 

provide  for  his  brother's  children,  and  whether  such  children 

can  be  said  to  have  been  maintained  by  their  father.     A  rich 

unmarried  uncle,  taking  under  his  protection  the  family  of  a 

brother,  who  has  not  the  means  of  adequately  providing  for  them, 

and  furnishing,  through  their  father,  to  the  children,  the  means 

of  their  maintenance  and  education,  may  surely  be  said  to  intend 

to  pat  himself,  for  the  purpose  in  question,  in  loco  parentis  to 

the  children,  although  they  never  leave  their  father's  roof.     An 

uncle  8o  taking  such  a  family  under  his  care,  will  have  all  the 

feelings,  intentions,  and  objects,  as  to  providing  *for  the  chil-       [  *S69  ] 

dren,  which  would  influence  him  if  they  were  orphans.    For  the 

purpose  in  question,  namely,  providing  for  them,  the  existence 

of  the  father  can  make  no  difference.     If,  then,  it  shall  appear, 

from  an  examination  of  the  evidence,  that  Sir  John  Barrington 

did  afford  to  his  brother  the  means  of  maintaining,  educating, 

and  bringing  up  his  children  according  to  their  condition  of  life  ; 

and  that  the  father  had  no  means  of  his  own,  at  all  adequate  to 

that  purpose ;  that  this  assistance  was  regular  and  systematic, 

and  not  confined  to  casual  presents,  the  repetition  of  which  could 

not  be  reUed  upon ;  that  he  held  out  to  his  brother  and  his 

family,  that  they  were  to  look  to  him  for  their  future  provision,  it 

will  surely  follow,  if  that  were  material,  that  Sir  John  Barrington 

had  so  acted  towards  the  children  as  to  impose  upon  himself  a 

moral  obligation  to  provide  for  them,  and  that  the  children  were, 

in  hct,  maintained  by  him,  and  not  by  their  father.     But  it  has 

been  said,  that  Sir  John  Barrington  would  not  have  been  guilty 

of  any  breach  of  moral  duty,  if  he  had  permitted  the  property 

to  descend  to  his  brother.     Undoubtedly,  he  would  not,  because 

that  would  have  been  a  very  rational  mode  of  providing  for  the 

children ;  but  if  he  had  reason  to  suppose  that  his  brother  would 


296  1837.     CH,     3  MY.  &  CR.  369—370.  Ie.r. 

PowYs  act  BO  unnaturally  as  to  leave  the  property  away  from  his  chil- 
Makspikld.  dren,  Sir  John  Barrington  would  have  been  guilty  of  a  breach 
of  moral  duty  towards  the  children,  in  leaving  the  property 
absolutely  to  their  father.  I  should,  therefore,  feel  great  diffi- 
culty in  coming  to  a  conclusion,  that  Sir  John  Barrington  had 
not  placed  himself  in  loco  parentis  to  these  children,  even  if  I 
thought  every  thing  necessary  for  that  purpose,  which  the 
Yige-Ghangellor  has  thought  to  be  so. 

Adopting,  however,  as  I  do,  the  definition  of  Lord  Eldon,  I 
proceed  to  consider  whether  Sir  John  Barrington  did  mean  to 
[  *S70  ]  put  himself  in  loco  parenUa  to  the  ^children,  so  far  as  related  to 
their  future  provision.  Parol  evidence  has  been  offered  upon 
two  points ;  first,  to  prove  the  affirmative  of  this  proposition ; 
secondly,  to  prove,  by  declarations  and  acts  of  Sir  John  Barring- 
ton, that  he  intended  the  provision  made  by  the  settlement  should 
be  in  substitution  of  that  made  by  the  will.  That  such  evidence 
is  admissible,  for  the  first  of  these  purposes,  appears  to  me  neces- 
sarily to  flow  from  the  rule  of  presumption.  If  the  acts  of  a 
party  standing  m  loco  parentis  raise,  in  equity,  a  presumption 
which  could  not  arise  from  the  same  acts  of  another  person  not 
standing  in  that  situation,  evidence  must  be  admissible  to  prove 
or  disprove  the  facts  upon  which  the  presumption  is  to  depend, 
namely,  whether,  in  the  language  of  Lord  Eldon,  he  had  meant 
to  put  himself  in  loco  parentis  ;  and,  as  the  fact  to  be  tried  is  the 
intention  of  the  party,  his  declarations,  as  well  as  his  acts,  mast 
be  admissible  for  that  purpose ;  and  if  the  evidence  establish  the 
fact,  that  Sir  John  Barrington  did  mean  to  place  himself  in  loco 
parentis,  it  will  not  be  material  to  consider,  whether  his  declara- 
tions of  intention  as  to  the  particular  provision  in  question  be 
admissible  per  se,  because  the  presumption  against  the  doable 
portions,  which,  in  that  case,  will  arise,  being  attempted  to  be 
rebutted  by  parol  testimony,  may  be  supported  by  evidence  of 
the  same  kind. 

I,  at  present,  look  to  the  evidence,  for  the  purpose  of  seeing 
how  far  it  supports  the  proposition  that  Sir  John  Barrington 
meant,  for  the  purpose  of  making  provision  for  the  family  in 
general,  and  particularly  for  Miss  Julia  Barrington,  to  place 
himself  in  loco  parentis,     {n  the  first  place,  it  appears  t})at  Sir 
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John  Barrington  allowed  his  brother  4002.  per  annum,  which  he,        Powtb 
in  the  year  1797,  voluntarily  bound  himself  to  pay  during  his    manbpield. 
life.    I  take  no  notice  of  Sir  Fitzwilliam  Barrington's  diary,  as  I 
do  not  consider  that  it  can  be  evidence  between  these  parties  of 
the  facts  it  contains,  there  being  no  proof  that  it  was  *known       [  •STi  ] 
to  Sir  John  Barrington.      Sir  John  Barrington's  banker's  books 
prove  the  payment  to  his  brother  of  large  sums  in  addition  to 
this  annuity  ;  but  his  letter  of  the  11th  of  July,  1818,  referred 
to  by  the  Vigb-Chancbllor,  is  the  most  important  document, 
showing  that  he  had  taken  his  brother's  family  under  his  pro- 
tection, and  that  his  principal  object  in  the  application  of  his 
property  was  to  provide  for  them ;   that  he  had  been  always 
preparing  to  supply  his  brother  with  cash  en  masse ;  that,  upon 
Lady  Simeon's  marriage,  he  had  made  a  disposal  of  the  Isle  of 
Wight  property  for  the  benefit  of  his  brother's  family ;  and  that 
upon  Mrs.  Powys's  marriage,  he  had  made  another  will,  improved 
upon,  as  he  hoped,  by  the  destination  of  the  tithe  property  in 
Essex,  in  trust  to  form  a  fund  to  aid  the  very  heavy  demands 
that  would  press  upon  the  Isle  of  Wight  estate :  that  in  the 
forming  of  those  wills,  he  had  acted  altogether  free  from  any 
personal  consideration,  following  the  order  by  priority  of  birth, 
as  the  rule  for  it.    Part  of  these  demands  upon  the  Isle  of  Wight 
estate  was  the  provision  for  Mrs.  Powys  ;  and  it  is  to  be  observed 
that  he  speaks  of  the  object  of  the  arrangement  in  1817  as  being 
to  provide  an  additional  fund  to  answer  the  pre-existing  demands, 
and  not  as  intended  to  increase  them.     The  testimony  of  the 
witnesses  carry  this  part  of  the  case  somewhat  further,  and  prove 
that  the  brother's  family  were,  in  fact,  maintained  by  Sir  John 
Barrington ;  the  income  of  the  brother  not  exceeding  4002.  or 
5001.  per  annum,  and  Sir  John  making  up  the  deficiency  of  the 
income  to  discharge  the  expenses  of  the  family,  which  were 
considerable.     It  cannot  be  material  whether  the  music-master, 
the  drawing-master,  and  the  dress-maker,  received  what  was  due 
to  them  by  the  hands  of  the  father,  as  it  was  the  uncle  who 
famished  the  means.    The  arrangements  upon  Lady  Simeon's 
marriage  in  1813  are  important,  as  showing  that,  at  that  time. 
Sir  John  Barrington  treated  his  brother's  family  as  his  own, 
in  the  disposition  of  \m  *  property,  and  destined  10,0001.  as  tlje       L  '372  ] 
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PowYs  portion  of  each  of  his  younger  nieces.  The  letter  of  the  11th  of 
Mansfield.  July,  1818,  shows  that,  at  the  time  of  making  the  will  of  the 
28th  of  March,  1817,  Sir  John  Barrington  knew  of  the  intended 
marriage  of  his  niece  Julia,  and  that  such  will  was  made,  as  he 
says,  upon  the  occasion  of  such  marriage.  At  that  time,  there- 
fore, this  will  proves,  that  he  intended  that  10,000{.  and  no  more, 
should  be  the  portion  of  Mrs.  Powys.  Nothing  can  more  com- 
pletely show  the  assumption  of  the  office  of  parent  towards  the 
children,  so  far  as  relates  to  the  disposition  of  property,  than 
this  circumstance.  Had  his  nieces  been  his  own  children,  the 
disposition  and  arrangement  would  probably  have  been  the  same, 
so  far  as  they  affect  them.  If  Sir  John  Barrington  had  died 
between  the  28th  of  March  and  the  2nd  of  June,  1817,  Miss 
Julia  Barrington's  fortune  would  have  been  but  10,000Z. ;  but 
that  10,000Z.  would  have  been  so  settled  by  the  will  as  to  have 
precluded  the  necessity  of  any  other  settlement  of  this  10,000^ 
But  although  this  object  was  so  attained,  and  the  chances  of 
life  guarded  against  by  this  will,  the  negociation  proceeded  with 
the  intended  husband.  To  this  negociation  the  uncle  was  the 
sole  party  on  behalf  of  the  intended  wife,  the  father  not  inter- 
fering. On  the  2nd  of  June  the  settlement  is  executed :  the 
father  is  no  party  to  it,  but  the  uncle  is,  and  he  puts  in  settle- 
ment a  sum  of  10,0002.,  charged  upon  the  reversion  of  the 
Swainston  estate,  which  was,  by  the  will,  to  go  in  succession  to 
the  nieces,  for  the  advancement  in  life,  and  to  provide  for  the 
maintenance,  of  the  niece  who  was  about  to  marry.  Did  not 
Sir  John  Barrington,  by  this  settlement,  exercise  the  office  or 
duty  of  advancing  his  niece  in  life,  and  of  providing  for  her 
maintenance,  and  that  by  a  sum  charged  upon  an  estate  settled 
upon  her  eldest  sister  and  herself  in  succession  ?  Was  not  this 
a  portion  ?  and  if  so,  was  not  the  10,000Z.  appropriated  to  the 
same  purpose,  and  ultimately  charged  upon  the  same  property, 
[  ♦373  ]  by  *the  will,  also  intended  as  a  portion  ?  But,  if  these  were 
given  as  portions,  and  are  so  to  be  considered,  the  giving  them 
affords  the  strongest  evidence  of  an  intention  in  the  giver  to 
place  himself  for  that  purpose  in  loco  parentis  ;  and  on  the  other 
hand,  if  the  assumption  of  that  character  be  proved  by  other 
means,  then  the  sums  so  given  must  be  considered  and  treated 
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as  portions.  I  consider  both  points  established  by  the  evidence,  powys 
and  the  proof  of  either  is  sufficient  proof  of  the  other,  and  so  to  mansfibld. 
raise  the  presumption  in  equity  that  both  gifts  \s'ere  not  intended 
to  take  effect ;  a  presumption  not  only  not  rebutted  by  the  evi- 
dence for  the  plaintiff,  but,  in  my  opinion,  established  beyond 
all  doubt  by  the  evidence  of  the  defendants ;  for,  independently 
of  the  presumptions  in  equity  against  double  portions,  and  of 
the  positive  testimony  of  several  witnesses  that  Sir  John  Bar- 
rington  intended  that  his  nieces  should  have  only  one  sum  of 
10,0001.,  there  is  the  strongest  ground  for  presuming,  from  the 
documents,  that  such  must  have  been  his  intention.  That  such 
was  his  intention  in  1818  is  quite  clear ;  that  he  continued  to 
entertain  the  same  intention  from  that  time  up  to  and  at  the 
time  of  making  his  will  in  1817,  is  also  clear,  as  he  not  only 
does  not  give  his  niece  Julia  any  more,  but  disposes  of  all  his 
property,  appropriating  10,000/.  and  no  more,  for  her.  What 
RTonnd  is  there  for  supposing  that  he  had  altered  his  intention 
bv  the  20th  of  April,  after  making  his  will  ?  No  stipulation  for 
that  purpose  appears  on  the  part  of  the  intended  husband.  Ten 
thousand  pounds  was  the  whole  he  stipulated  for,  and  the  whole 
he  had  any  reason  to  expect.  Had  Sir  John  Barrington,  at  the 
time  he  executed  the  settlement,  an  intention  that  his  niece 
should  have  another  10,000/.  under  his  will,  would  he  not  have 
made  such  additional  sum  the  subject  of  the  negotiation,  instead 
of  leaving  it  as  it  stands  upon  the  will,  which  gives  to  the 
intended  husband  the  uncontrolled  life  interest  in  that  sum  ? 

But  upon  what  ground  is  the  direct  evidence  of  Sir  John  [  374  ] 
Barrington's  intention  with  respect  to  those  two  sums  to  be 
rejected  ?  The  whole  question  is  one  of  intention ;  and  upon  such 
an  issue  the  declarations  of  the  party  are,  I  conceive,  admissible ; 
and  80  the  cases  have  decided.  It  has  been  said  that  the  trusts 
of  the  10,0002.  by  the  settlement  differ  from  those  prescribed  by 
the  will ;  and  that  the  will  charges  the  Hadfield  Broad  Oak  tithes, 
and  other  property,  with  the  payment ;  whereas,  by  the  settle- 
ment, the  reversion  of  the  Swainston  estates  alone  is  charged. 

After  the  decision  of  the  House  of  Lords  in  Wharton  v.  L(yrd 
Durham  (i),  the  variation  in  the  trusts  cannot  be  relied  upon, 
(1)  39  B.  B.  13  (3  CI.  &  Fin.  146). 
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PowTs  That  case  having  been  argued  before  I  had  the  honour  of  a  seat 
Mansfield,  in  the  House  of  Lords,  I  abstained  from  taking  any  part  in  the 
judgment,  and  I  was  glad  to  be  enabled  to  do  so,  because  I  had 
been  counsel  in  the  cause ;  but  I  fully  concur  in  that  judgment. 

As  to  the  observation  that  the  10,000Z.  was,  by  the  settlement, 
only  charged  upon  the  reversion  of  the  Swainston  estate,  and 
might,  therefore,  have  failed  altogether,  or  have  been  postponed 
for  a  long  period,  it  is  to  be  observed  that,  although  the  charge 
upon  the  reversion  was,  by  possibility  in  law,  liable  to  fail  by 
Sir  John  Barrington  or  his  brother  having  issue  male  who 
should  attain  twenty-one,  and  bar  the  reversion,  yet  the  10,000i. 
portion  could  not,  in  that  event,  have  failed,  it  being,  in  that 
event,  charged  upon  the  post  office  annuity  :  so  that  the  charge, 
either  by  itself,  or  by  being  the  means  of  purchasing  the  charge 
upon  the  post-office  annuity,  did,  in  fact,  secure  the  10,000{. 
But  where  was  the  probability,  in  fact,  of  the  charge  upon  the 
reversion  being  defeated  ?  I  am  not  aware  that  the  age  of  the 
[  'STs  ]  parties  is  *distinctly  in  evidence ;  but  Fitzwilliam  Barrington 
had  been  married  twenty-eight  years,  and  had  no  son,  and  Sir 
John  Barrington,  the  best  judge  of  the  probability  of  his  marrying 
and  having  issue  male,  evidently  considered  that  event  as  one 
not  to  be  taken  into  consideration,  so  that  the  reversion  of  the 
Swainston  estate,  although,  in  law,  contingent,  was,  in  fact,  equal 
in  value  to  an  absolute  estate,  and  must  have  been  so  considered 
by  the  parties :  nor  was  the  omission  of  the  other  property  in  the 
settlement  necessarily  any  departure,  in  fact,  from  the  intention 
declared  by  the  will  of  making  the  other  property  primarily 
liable  to  the  60,000Z. ;  for,  if  such  other  property  was  not  thought 
equal  to  raising  the  whole  50,0002.,  it  was  immaterial  that  the 
10,0002.,  part  of  it,  was  to  be  raised  out  of  the  reversion. 

It  has  been  supposed  that  the  evidence  of  Mrs.  Williams  and 
of  Miss  Barrington  to  the  twentieth  interrogatory,  and  of  Mr. 
Cocks  to  the  ninth,  show  that  Sir  John  Barrington  intended 
that  both  sums  of  10,0002.  should  be  paid.  What  Mr.  Cocks 
says,  "  he  thinks  he  understood,"  is  not  sufficiently  certain  or 
specific  to  be  relied  upon.  Miss  Barrington  does  not  give 
any  date  to  the  conversation  referred  to.  It  may  have  taken 
place  before  her  sister  Julia's  marriage.     The  deposition  of 
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Mra.  Williams  referred  to,  that  is,  her  answer  to  the  ninth       Powts 
intonogatory,    explained    by    her    answer    to    the    twentieth,    mansfikld. 
Bpeaks  of  the  10,0002.  secured  by  the  settlement  made  on  the 
manriage  being  to  be  paid  oat  of  the  tithes,  which  is  clearly  a 
mistake ;  but  she  is  positive  that  there  was  to  be  only  one  sum 
of  10,0001. 

It  has  been  argued  that  the  codicil  of  the  28rd  of  June,  1818, 
confirming  the  will,  makes  the  will  speak  as  of  the  date  of  the 
codicil,  and  therefore  revives  the  legacy,  if  it  had  been  adeemed 
by  (he  settlement ;  and,  *at  all  events,  is  evidence  of  an  intention  [  *S76  ] 
that  the  legacy  should  take  effect.  It  is  very  true  that  a  codicil 
repablishing  a  will  makes  the  will  speak  as  from  its  own  date 
for  the  purpose  of  passing  after-purchased  lands,  but  not  for 
the  purpose  of  reviving  a  legacy  revoked,  adeemed,  or  satisfied. 
The  codicil  can  only  act  upon  the  will  as  it  existed  at  the  time ; 
and,  at  the  time,  the  legacy  revoked,  adeemed,  or  satisfied  formed 
DO  part  of  it  Any  other  rule  would  make  a  codicil,  merely 
repablishing  a  will,  operate  as  a  new  bequest,  and  so  revoke  any 
eodicil  by  which  a  legacy  given  by  the  will  had  been  revoked, 
and  undo  every  act  by  which  it  may  have  been  adeemed  or 
satisfied.  The  cases  are  consistent  with  this  rule,  as  Drinkwater 
V.  Falconer  (i),  Monck  v.  Lord  Monck  (2),  Booker  v.  Allen  (3) ; 
and  the  case  of  Roome  v.  Roome  (4)  is  not  an  authority  against 
these  decisions,  because  the  codicil  was  not  considered  in  that 
case  as  reviving  an  adeemed  legacy,  it  having  been  decided  that 
there  was  no  ademption ;  but  the  codicil  was  referred  to  as  an 
additional  proof  that  no  ademption  was  intended.  And  as  to 
the  argument  that  the  codicil  must,  at  any  rate,  be  evidence  of 
an  intention  that  both  sums  should  be  paid,  the  same  answer 
may  be  given  which  has  been  given  to  a  similar  argument  in 
other  cases;  namely,  that  the  testator,  if  he  knew  the  rule  of  law, 
most  have  known  that  the  codicil  would  not  revive  the  adeemed 
l^iacy,  and,  therefore,  it  was  unnecessary  for  him  to  mention 
it:  the  probability,  however,  is,  that  his  attention  being  directed 
to  the  only  object  of  the  codicil,  the  words  of  confirmation 

(1)  2  Yes.  Sen.  623.  (3)  34  E.  E.  91  (2  Euss.  &  My. 

(2)  12   B.  B.   33  (1    Ball  &   B.      270). 

298).  (4)  3  Atk.  181. 


302  1887.     CH.     8  MY.  &  CR.  376—878.  [R^R. 

PowYB       of  the  will  were  introduced  as  words  of  course,  without  any 
Makspibld.    reference  to  the  legacy  is  question. 

[377]  I  have  not  said  any  thing  as  to  the  identity  of  purpose  in  the 

two  gifts,  namely,  making  a  provision  for  the  niece,  in  contem- 
plation of  her  marriage ;  but  there  are  some  strong  observations 
of  Lord  Eldon  upon  that  subject,  in  the  case  of  Trimmer  v. 
Bayne  (i).  Indeed,  the  facts  of  that  case,  in  almost  every  par- 
ticular, strongly  resemble  the  present.  It  was  the  case  of  a 
natural  child,  the  father  of  which  is,  for  this  purpose,  con- 
sidered as  a  stranger.  The  trusts  of  the  provision  by  the  will 
and  the  marriage  settlement  materially  varied.  Verbal  declara- 
tions were  received  in  evidence  of  the  father's  intention;  and 
the  provision  by  the  will,  though  not  settling  the  property  upon 
the  parties  to  the  marriage,  and  the  issue,  as  in  this  case,  had 
reference  to  the  child's  marriage;  upon  which  Lord  Eldon 
observes,  that  if  there  had  been  no  general  rule  as  to  the  ademp- 
tion of  the  legacy  by  the  settlement,  it  would  be  well  worthy  of 
discussion,  whether  it  ought  not  to  prevail  in  that  particular  case, 
the  legacy  being  given  with  express  and  peculiar  reference  to  the 
marriage  of  the  daughter.  Unless,  therefore,  it  be  adopted  as 
a  positive  rule,  that  no  one  can,  for  these  purposes,  put  himself 
in  loco  parentis  to  a  child  who  is  living  with  its  father,  this  case 
of  Trivuner  v.  Baync,  cannot  in  substance  be  distinguished  from 
the  present. 

There  is  then  the  case  which  I  before  mentioned,  of  Monck  v. 
Lord  Monck  (2),  which  bears  a  strong  resemblance  to  the  present, 
in  many  points.  In  that  case  a  testator  had  by  will  given  5,0001. 
to  his  brother,  and  contemplating  his  marriage,  directed  that 
in  that  event  it  should  be  applied  as  a  provision  for  the  family. 
He  afterwards  advanced  1,000Z.  for  his  brother,  and,  upon  his 
brother's  marriage  settled  4,000Z.  upon  him  and  his  family. 
[  '378  ]  *Lord  Manners  held,  that  he  had  placed  himself  in  loco  parentis, 
and  that  the  legacy  was  adeemed  by  the  settlement,  although  in 
that  case  the  evidence  to  show  the  assumption  of  the  office  of 
parent  was  only  to  be  found  in  the  instruments  themselves.  In 
that  case  it  was  also  decided  that  parol  evidence  was  admissible 
in  such  a  case,  to  show  the  intention,  and  that  a  codicil  ratifying 
(1)  6  B.  £.  173  (7  Vet).  60S).  (2)  12  £.  B.  33  (1  Bidl  &  B.  298). 
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and  confirming  a  will  did  not  set  up  an  adeemed  legacy.  Lord  Powyb 
Makkkrs  also  relied  upon  the  identity  of  purpose  of  the  two  Mansfield. 
provisions,  though  that  was  certainly  not  stronger  than  in  the 
present  case.  Booker  v.  Allen  (i),  also  embraces  many  of  the 
points  in  question  in  this  cause,  and  except  that  the  legatee 
had  no  father,  was  a  case  much  less  strong  than  the  present, 
agamst  the  double  portions :  but  Sir  J.  Leach,  M.B.  held  that 
the  testator  had  placed  himself  in  loco  parentis,  that  the  pre- 
sumption therefore  was  raised  against  double  portions,  that 
evidence  of  intention  was  admissible,  and  that  the  codicil  did 
not  Bet  up  an  adeemed  legacy. 

Upon  these  authorities,  and  for  these  reasons,  I  am  of  opinion 
that  the  evidence  adduced  to  prove  that  Sir  John  Barrington  had 
placed  himself  in  loco  parentis  to  his  niece,  for  the  purpose  of 
providing  for  her,  is  admissible  for  that  purpose,  and  establishes 
that  point,  although  the  niece  was  living  with  her  father :  that 
the  presumption  against  double  portions,  therefore  arises,  and 
is  not  repelled  by  the  evidence  adduced  by  the  plaintiff;  but  on 
the  contrary,  that  the  result  of  the  whole  of  the  evidence  is  very 
strong  to  show  that  Sir  John  Barrington  intended  that  his  niece 
should  have  only  one  sum  of  10,000/.,  and  that  the  legacy  given 
by  the  will,  therefore,  should  not  take  effect.  I  am  also  of  opinion, 
that  the  legacy  so  adeemed  by  the  settlement,  was  not  set  up 
again  by  the  codicil. 

The  result   therefore  is,  that  the  plaintiff  has  failed  in   so       [  379  ] 
moch  of  his  suit  as  sought  payment  of  the  10,0002.   legacy, 
and  that  so  much  of  the  decree  as  provided  for  payment  of 
the  legacy   mast  be  reversed  without  costs,  and  so  much  of 
the  bill  as  prayed  payment  of  the  legacy  be 

Dismissed  with  costs, 
(1)  34  B.  B.  91  (2  Buss.  &  My.  270). 
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1838.  NEATE  V.  The  DUKE  of  MAKLBOROUGH(l). 

Jim.  16,  17,  ^    ' 

20.  (3  My.  &  Cr.  407—421 ;  S.  C.  2  Jur.  76.) 

j^^  Consideration  of  the  origin  and  nature  of  the  remedies  afforded  by 

CoTTBNHAM,  courts  of  equity  to  judgment  creditors  against  the  lands  of  their  debtors 

L.C.  where  the  remedy  by  elegit  was  impracticable  in  consequence  of  some 

[  407  ]  legal  impediment. 

[Referring  to  the  jurisdiction  of  courts  of  equity  in  the  case 
mentioned  in  the  bead-note,  the  Lord  Chancellor  said  :] 

[  416  ]  That  jurisdiction  is  not  for  the  purpose  of  giving  effect  to  a 

lien  which  is  supposed  to  be  created  by  the  judgment.  It  is 
true  that,  for  certain  purposes,  the  Court  recognises  a  title  by 
the  judgment, — as  for  the  purpose  of  redeeming,  or,  after  the 
death  of  the  debtor,  of  having  his  assets  administered ; — but  the 
jurisdiction  there  is  grounded  simply  upon  this,  that  inasmuch 
as  the  Court  finds  the  creditor  in  a  condition  to  acquire  a  power 
over  the  estate,  by  suing  out  the  writ,  it  does  what  it  does  in 
all  similar  cases ;  it  gives  to  the  party  the  right  to  come  in  and 
redeem  other  incumbrancers  upon  the  property.  So  again,  after 
the  debtor  is  dead,  if,  under  any  circumstances,  the  estate  is  to 
be  sold,  the  Court  pays  off  the  judgment  creditor,  because  it 
cannot  otherwise  make  a  title  to  the  estate ;  and  the  Court  never 
sells  the  interest  of  a  debtor  subject  to  an  elegit  creditor.  That 
was  very  much  discussed  in  the  case  of  Tunstall  v.  Trapps  (2). 
But  there  was  there  a  necessity  for  a  sale ;  and  the  question  was 
not  as  to  the  right  of  the  judgment  creditor  against  his  debtor, 
he  being  willing;  but  where,  from  other  circumstances,  a  sale 
having  become  indispensable,  it  was  necessary  to  clear  the  estate 
from  the  claims  of  parties  who  had  charges  upon  it. 

[  417  ]  It  is,  therefore,  not  correct  to  say  that,  according  to  the  usual 

acceptation  of  the  term,  the  creditor  obtains  a  lien  by  virtue  of 
his  judgment.  If  he  had  an  equitable  lien,  he  would  have  a 
right  to  come  here  to  have  the  estate  sold ;  but  he  has  no  such 
right.  What  gives  a  judgment  creditor  a  right  against  the  estate 
is  only  the  Act  of  Parliament  (3) ;  for  independently  of  that,  he 

(1)  Anglo- Italian  Bank  v.  Davies  L.  J.  Ch.  775,  71  L.  T.  8,  C.  A. 

(1878)  9  Ch.  Div.  275,  47  L.  J.  Ch.  (2)  3  Sim.  286. 

833,  39  L.  T.  244  ;  Cadogan  v.  Lyric  (3)  13  Edw.  I.  c.  18. 
Theatre,  Limd.  [1894]  3  Ch.  338,  63 
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has  none  ?  The  Act  of  Parliament  gives  him,  if  he  pleases,  an 
option  by  the  writ  of  elegit — the  very  name  implying  that  it  is 
an  option — which,  if  he  exercises,  he  is  entitled  to  have  a  writ 
directed  to  the  sheriff  to  put  him  in  possession  of  a  moiety  of 
the  lands.  The  effect  of  the  proceeding  under  the  writ  is  to 
gi^  to  the  creditor  a  legal  title,  which,  if  no  impediment  prevent 
him,  he  may  enforce  at  law  by  ejectment.  If  there  be  a  legal 
impediment,  he  then  comes  into  this  Court,  not  to  obtain  a 
greater  benefit  than  the  law,  that  is,  the  Act  of  Parliament,  has 
given  him,  bat  to  have  the  same  benefit,  by  the  process  of  this 
Court,  which  he  would  have  had  at  law,  if  no  legal  impediment 
had  mtervened.  How  then  can  there  be  a  better  right ;  or  how 
can  the  judgment,  which,  per  se^  gives  the  creditor  no  title 
against  the  land,  be  considered  as  giving  him  a  title  here  ?  Sup- 
pose he  never  sues  out  the  writ,  and  never,  therefore,  exercises  his 
option,  is  this  Court  to  give  him  the  benefit  of  a  lien  to  which 
he  has  never  chosen  to  assert  his  right?  The  reasoning 
would  seem  very  strong,  that  as  this  Court  is  lending  its 
aid  to  the  legal  right  (and  Lord  Bedesdalb  expressly  puts  it 
under  that  head,  namely,  the  right  to  recover  in  ejectment), 
the  party  must  have  previously  armed  himself  with  that  which 
constitutes  his  legal  right ;  and  that  which  constitutes  the 
legal  right  is  the  writ(i).  This  Court,  in  fact,  is  doing  neither 
more  nor  less  than  giving  him  what  the  Act  of  Parliament  and 
an  ^ejectment  would,  under  other  circumstances,  have  given  him 
atlaw.    ♦     ♦    * 

The  sole  reason  for  coming  into  this  Court  being  founded  on 
a  right  which  the  writ  of  elegit  confers,  the  creditor  cannot  come, 
without  having  obtained  that  right.  [His  Lordship  then  referred 
to  some  alleged  decisions  to  the  contrary  reported  in  Dickon's 
reports,  and  showed  that  they  were  not  consistent  with  the 
original  records  which  the.  Registrar  had  extracted  and  supplied 
for  comparison]. 


Neate 

The  Duke 
OF  Mabl- 

BOBOnOH. 


[  •■H8  ] 


(1)  Siiioe  the  Judicature  Act  it  is 
BO  longer  neoeesary  to  issue  a  writ  of 
<^'/  before  applying  for  the  appoint- 


ment of  a  receiver :  Ex  parte  Evans 
(1879)  13  Cli.  Div.  at  p.  260.— 
O.  A.  S. 


B.B. — VOL.  XLV. 
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1838-  SALMON  V.  KANDALL. 

July  11,  23, 

24,  25.  (3  My.  &  Cr.  439—451.) 

Ix)id  ^  person  whose  property  is  required  by  Commissioners  under  the 

CoTTENHAM,  powers  and  for  the  purposes  of  an  Act  of  Parliament  is  not  entitled 

^^*  to  restrain  them,  by  injunction,  from  taking  the  steps  prescribed  by  the 

[  ^Sd  ]  Act  for  obtaining  possession  of  the  property,  until  they  shall  have  shown 

a  sufficient  fund  in  hand  to  satisfy  the  price  which  may  be  awarded  to 

him,  or  until  they  shall  have  shown  the  means  by  which  they  propose 

to  procure  it. 

The  question  in  this  case  principally  tamed  upon  the  con- 
struction of  two  local  Acts  of  Parliament,  the  28  Geo.  III. 
c.  Ixiv.,  intituled  ''  An  Act  for  the  better  paving,  cleansing,  and 
lighting  the  town  of  Cambridge;  for  removing  and  preventing 
obstructions  and  annoyances ;  and  for  widening  the  streets, 
lanes,  and  other  passages  within  the  said  town ; "  and  the 
84  Geo.  III.  c.  civ.,  intituled  '^  An  Act  to  enlarge  the  powers  " 
of  the  last-mentioned  Act.  As  the  Lord  Chancbllob,  however, 
in  dealing  with  that  question  and  disposing  of  the  injunction 
granted  by  the  Vicb-Chancbllor,  found  it  necessary  to  consider 
a  general  principle  of  some  importance  with  reference  to  the 
control  of  courts  of  equity  over  persons  invested  with  powers  by 
local  Acts  of  Parliament,  it  has  been  deemed  expedient  to  report 
his  Lordship's  judgment,  in  which  all  the  material  facts  are 
shortly  summed  up. 

Mr.  Jacob  and  Mr.  Oeldart,  for  the  plaintiffs. 

Mr.  Knight  Bruce  and  Mr.  OirdUstone,  for  the  defendants, 
the  Commissioners,  and  Bandall,  their  clerk. 

Mr.  Oreene,  for  the  defendants,  Trinity  Hall  and  Corpus 
Christi  College,  Cambridge,  who  were  the  owners  of  the  houses 
in  question. 

July 25.      Thb  Lord  Chancellor: 

In  this  case  an  application  had  been  made  to  the  Yice- 

[  *440  ]      Chancellor  by  the  plaintiffs,  who  were  interested  "^as  lessees,  in 

certain  houses  in  Cambridge,  for  an  injunction  to  restrain  the 

Commissioners,  acting  under  two  local  Acts  of  Parliament,  from 

proceeding  to  enforce  the  compulsory  purchase  of  the  houses, 
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under   the    powers    supposed    to    be    conferred    on   them   by       Salmon 

those  Acts.  RANDALL. 

It  appears  that  notice  had  been  given  to  the  plaintiffs,  by  the 
Commissioners,  of  their  intention  to  take  the  houses  in  question, 
and  that  they  were  proceeding  to  have  the  value  of  the  premises 
ascertained  by  a  jury;  and  the  application  made  to  the  Vice- 
Chancellor  was  to  stop  all  proceedings.  The  Yice-Ghancellor's 
order  was  confined  to  their  proceeding  to  summon,  and  lay  the 
case  before  a  jury,  his  Honour  declining  to  carry  the  injunction 
any  farther. 

The  present  application,  on  the  part  of  the  Commissioners, 
is  to  dissolve  that  injunction ;  and,  on  the  other  hand,  the 
plaintiffs  have  given  a  notice  of  motion  for  the  purpose  of 
extending  the  injunction  to  the  other  objects  which  the  Com- 
missioners had  in  view,  and  particularly  of  restraining  the 
defendants  from  taking  possession  of  the  premises  in  question. 

Two  grounds  were  laid  in  support  of  the  application.  The 
first  was,  that,  under  the  Acts  of  Parliament,  the  Commissioners 
had  no  authority  to  take  the  premises  in  question :  the  second 
was,  that,  assuming  they  had  such  authority,  still,  inasmuch  as, 
according  to  the  plaintiffs'  statement,  it  appeared  they  had  not 
fonds  applicable  to  the  purpose,  they  ought  to  be  restrained  by 
this  Court  from  exercising  the  legal  right,  supposing  them  to 
have  such  right. 

[Upon  the  first  point  his  Lordship  agreed  with  the  Vice- 
Chancbllor  that  the  Commissioners  had  the  power  they 
assumed.    The  judgment  then  proceeded  as  follows :] 

It  was  argued,  however,  that,  although  they  have  the  legal  [  442  ] 
power,  and  although  they  are  within  the  provisions  of  the  Acts, 
and  although  the  time  has  not  gone  by  within  *which  they  are  [  •443  ] 
to  exercise  the  power,  still  they  ought  to  be  prevented  from 
doing  so,  because  there  do  not  appear  to  be  funds  in  their  hands, 
that  is  to  say,  now  in  their  hands,  immediately  applicable  to  this 
pmpose,  so  as  to  enable  them  to  carry  their  proposed  compulsory 
porehase  into  effect.  The  Vice-Chancellor  clearly  does  not 
miderstand  the  object  and  effect  of  his  order  to  be  to  prevent 
the  Commissioners  from  proceeding  at  all  times,  but  merely 
to  prohibit  this  at  the  present  time ;  because  he  contemplates 

20—2 
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Salmon  some  other  mode  of  proceeding,  some  other  means  of  procuring 
Randall,  money,  and  suggests  the  propriety  of  their  making  a  rate  before 
they  complete  the  purchase,  in  order  partly  to  have  the  question 
raised  upon  the  legality  of  the  rate,  and  partly  to  put  them- 
selves in  possession  of  funds  by  means  of  which  they  may  be 
enabled  to  carry  the  purchase  into  effect.  His  Honour  granted 
an  injunction  to  restrain  the  Commissioners  from  proceeding  to 
have  the  value  of  the  premises  assessed  before  a  jury. 

In  support  of  his  view,  the  Vicb-Chancbllor  referred  to  two 
cases  before  Lord  Eldon,  The  Mayor  of  King's  Lynn  v.  Pern- 
berton  (l),  and  Agar  v.  The  Regents  Canal  Company,  which  is 
mentioned  in  the  note  to  that  case  (2).  In  the  judgment  of  Lord 
Eldon  in  The  Mayor  of  King's  Lynn  v.  Peniberton,  we  have  a 
statement  by  Lord  Eldon  himself  of  the  ground  on  which  he 
proceeded  in  the  case  of  Agar  v.  The  Regent's  Canal  Company. 
Lord  Eldon  there  (3)  said,  "  In  the  case  of  Agar  v.  The  Regenfs 
Canal  Company,  I  acted  on  the  principle  that,  where  persons 
assume  to  satisfy  the  Legislature  that  a  certain  sum  is  sufficient 
for  the  completion  of  a  proposed  undertaking,  as  a  canal,  and 
the  event  is  that  that  sum  is  not  nearly  sufficient,  if  the  owner 
[  '444  ]  of  an  estate  through  which  the  *Legislature  has  given  to  the 
speculators  a  right  to  carry  the  canal,  can  show  that  the  persons 
so  authorised  are  unable  to  complete  their  work,  and  is  prompt 
in  his  application  for  relief,  grounded  on  that  fact,  this  Court 
will  not  permit  the  further  prosecution  of  the  undertaking.*' 
His  Lordship  then  refers  to  another  case  which  does  not  appear 
to  me  to  have  any  application  to  the  present.  His  words  are, 
'*  So,  in  another  case,  a  Mr.  Taylor  filed  his  bill,  stating  that, 
at  the  time  of  subscribing,  he  expected  that,  when  he  had  paid 
the  whole  of  his  instalments,  he  should  find  the  canal  complete ; 
but  that,  with  the  present  fund,  it  would  not  pass  to  the  east  of 
Hampstead;  and  the  Court  thought  him  entitled  to  relief." 
That  must  have  been  upon  the  ground  of  misrepresentation  or 
fraud  practised  on  the  party  purchasing  a  share  in  the  canal, 
and  does  not  appear  to  me  to  be  applicable. 

The  case  of  Agar  v.  The  Regenfs  Canal  Company,  however^ 

(1)  18  R.  R.  62  (1  Swanst  2441,  (3)  18  R.  R.  68  (1  Swanst.  250). 

(2)  See  also  14  R.  R.  217. 
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undoubtedly  lays  down  a  principle  which   may  be  extremely      Salmon 

important   in   its  application;   and   I  apprehend  Lord  Eldon     Randall. 

must  have  gone  upon  this  ground,  that  where  Acts  of  Parliament 

impose  certain   severe  burthens  on  individuals,  by  interfering 

with  their  private  rights  and  private  property,  for  the  purpose 

of  obtaining  some  great  public  good,  if  the  Court  sees  that  the 

undertaking  cannot  be  completed,  and  therefore  that  the  public 

cannot  derive  that  benefit  which  was  to  be  the  equivalent  for 

the  sacrifice  made  by  the  individual,  the  Court  will  protect  the 

individual  from  being  compelled  to  make  that  sacrifice,  under 

the  circumstances,  and  until  it  appears  that  the  public  will 

derive  the  proposed  benefit  from  it.     It  is  impossible  to  suppose 

Lord  Eldon  could  have  meant  that,  after  an  Act  of  ^Parliament       [  •445  ] 

has  been  passed  giving  certain  powers,  and  authorising  a  body 

of  persons  to  carry  on  certain  works,  those  against  whose  rights 

such  works  are  to  be  carried  into  effect  are  to  come  into  this 

Court  and  say,  "  We  will  undertake  to  prove  that  you  cannot, 

with  the  money  which  you  have  in  hand,  carry  those  works  into 

effect;"  and  that  therefore,  and  immediately,  in  that  state  of 

circumstances,  the  Court  is  to  interfere.    If  that  were  so,  it  is 

quite  obvious  that,  not  a  single  bill   passes  the  Legislature, 

authorising  the  formation  of  a  railway  or  a  canal,  but  would  be 

brought  immediately  into  this  Court ;  thus  making  it  the  duty  of 

the  Court  to  investigate  the  probable  expense  of  the  speculation ; 

and  if  it  appeared  that  the  money  which  the  parties  had  at  the 

time  would  not  enable  them— as  in  those  cases,  generally,  it 

would  not  enable  them — to  carry  their  speculation  into  effect, 

the  Court  would  be  called  upon  to  say  they  should  be  prohibited 

from  going  on  with  it  altogether. 

The  consequence  would  be,  that  this  Court  would  be  assuming 
to  itself  a  power  which  would  be  neither  more  nor  less  than  the 
repealing  of  an  Act  of  Parliament.  Lord  Eldon,  it  is  clear,  could 
never  have  meant  that ;  and  he  must,  therefore,  be  supposed  to 
have  put  his  decision  on  the  ground  I  have  referred  to.  In  the 
case  of  The  Mayor  of  King* 8  Lynn  v.  Pemberton,  it  appears  that 
the  defendants  were  not  working  on  any  land  belonging  to  the 
plaintiffs ;  and  Lord  Eldon  refused  the  injunction.  One  reason 
)»tated  in  answer  to  the  application  was,  that,  although  there 
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Salmon      appeared  to  be  a  deficiency  of  funds  to  enable  the  Company  to 

Randall,     complete  their  work,  they  were  applying  to  Parliament  to  get 

further  powers — ^not  that  they  had  obtained  further  powers,  but 

that  they  were  applying  for  them.     Lord  Eldon   upon  that 

observed,  **  A  peculiarity  in  this  case  is  the  pending  application 

[.M46]  to  Parliament."  I  do  not  perceive  *how  that  could  make  any 
difference,  because  it  is  open  to  all  companies,  and  to  all  parties, 
to  apply  to  Parliament.  If  they  got  a  new  Act,  that  might  alter 
the  case ;  but  how  the  circumstance  of  the  parties  applying  to 
Parliament  was  to  give  them  a  right  which  they  would  not  have 
if  they  had  not  been  making  that  application,  I  confess  I  do  not 
understand.  I  cannot  but  think  that,  on  further  consideration, 
Lord  Eldon  was  disposed  to  limit,  and  felt  the  necessity  of 
limiting,  the  proposition  which  he  is  supposed  to  have  laid 
down  in  Agar  v.  The  Regent's  Canal  Company. 

The  question  then  is,  assuming  the  rule  to  be  as  Lord  Eldon 
is  supposed  to  have  laid  it  down  in  the  case  of  Agar  v.  The 
Regent's  Canal  Company,  what  application  it  has  to  the  present. 
The  principle  of  that  case,  taking  it  in  the  way  assumed,  was, 
not  that  the  Company  had  no  power  to  purchase  the  land  they 
proposed  to  purchase,  but  that  they  did  not  appear  to  have  the 
means  of  carrying  into  effect  the  whole  of  the  plan  they  had 
projected ;  and  that,  therefore,  the  ground  on  which  they  acted 
in  taking  from  the  individual  the  right  of  dominion  over  his  own 
property,  could  not  be  supported ;  and  the  consideration  failed. 
Now  what  analogy  has  that  to  the  present  case  ?  There  is  no 
one  individual  object  to  be  accomplished  here :  the  powers  of 
this  Act  are  for  a  variety  of  objects,  all  tending  to  the  same 
effect.  There  is  no  one  defined  purpose  to  be  carried  into  effect; 
but  the  Commissioners  are,  from  time  to  time,  to  be  at  liberty  to 
exercise  their  powers  for  the  purpose  of  widening  and  improving 
the  streets  of  Cambridge.  Every  purchase  they  make,  every 
house  they  take  down,  is  a  distinct  work  in  itself,  and  to  that 
extent  accomplishes  the  object.  The  principle,  therefore,  of  Lord 
Eldon's  observations  does  not,  as  it  strikes  me,  apply  in  the 

[  •^^^  ]  slightest  degree  to  the  present  case.  *If  Lord  Eldon  had  laid 
it  down  that,  wherever  a  public  body  of  this  description,  wherever 
commissioners  or  an  incorporated  company  propose  to  purchase 
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or  take  any  particular  property,  the  Court  will  see  beforehand,  Salmon 
before  the  contract  is  complete,  before  the  sum  to  be  paid  is  Randall. 
ascertained,  not  only  that  they  have  the  means  of  paying  for 
the  property  so  proposed  to  be  purchased  or  taken,  but  that  the 
money  which  they  have,  and  mean  to  apply  for  the  purpose,  is 
raiged  according  to  a  particular  mode  prescribed  by  the  Act  of 
Parliament,  then  such  a  proposition  would  come  up  to  the 
present  case.  But  no  such  proposition  is  laid  down  by  his 
Lordship;  and  it  would  be  quite  a  new  principle  to  contend 
that  a  party  who  is  under  an  obligation  to  sell  his  property, 
either  under  the  provisions  of  an  Act  of  Parliament  or  other- 
wise, has  a  right  to  ask  the  purchaser — where  do  you  get  the 
money  from,  with  which  you  are  to  pay  for  the  property  you  are 
pnrchasing  of  me? 

The  clauses  which  enable  the  Commissioners  to  complete  the 
parchase  provide  that,  upon  payment  of  the  sum  awarded  by 
the  jury,  they  are  to  have  a  conveyance ;  that,  upon  the  con- 
veyance being  made,  they  are  to  have  a  right  of  entry  after  a 
certain  notice ;  and  the  means  of  payment  would  naturally  flow 
bom  those  powers  which  they  are,  by  force  of  the  Acts  of 
Parliament,  authorised  to  put  in  execution  for  the  purpose 
of  raising  the  money.  But  no  authority  is  to  be  found,  either 
in  those  Acts  of  Parliament  or  in  any  decision,  for  holding  that 
a  party,  being  compelled  to  sell  his  property,  has  a  right  to  put 
io  the  purchaser  any  such  question  as  I  have  just  mentioned. 
It  is  not  pretended  that  the  seller  has  any  interest  in  the  source 
from  which  the  money  comes ;  but  the  argument  is,  that,  being 
an  owner  of  prenuses  which  the  Commissioners  wish  to  buy,  he 
has  a  right  to  say — "  You  *shall  not  purchase  my  premises  [  •^^s  ] 
except  with  money  raised  in  a  particular  way  under  the  Act 
of  Parliament;"  and  that  is  the  very  ground  on  which  the 
phiintiff,  Mr.  Salmon,  has  resisted  this  purchase. 

No  doubt  the  power  to  raise  the  money  is  extremely  important, 
in  determining  the  extent  to  which  the  right  to  purchase  goes. 
The  argument  may  be  very  sound,  that  if  the  power  to  raise 
money  is  limited,  the  right  to  purchase  ought  not  to  be  carried 
beyond  the  power  given  to  raise  the  money  for  the  purchases  by 
means  of  which  the  objects  of  the  Acts  of  Parliament  are  to  be 
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SALMON  effected.  But  that  is  not  the  question  here:  the  question  is, 
Randall,  assuming  the  power  of  purchasing  to  be  within  the  provisions 
of  the  Acts,  has  the  vendor  a  right  to  say,  "Let  me  know 
exactly  where  the  money  comes  from,  and  how  it  was  got, 
which  you  mean  to  apply  in  completing  this  purchase?"  The 
cases  cited  have  a  reference  to  no  such  right,  and  proceed  on 
totally  different  principles. 

Now,  although  there  is,  on  the  affidavits,  very  great  difficulty 
in  ascertaining  how  the  Commissioners  are,  within  a  reasonable 
period,  to  raise  the  money  for  completing  this  purchase,  yet  I  do 
find  that  there  is  a  power  to  raise  money.  I  know  not  what 
the  value  of  the  property  may  be:  that  is  a  matter  of  total 
uncertainty.  The  affidavits  on  the  different  sides  differ 
extremely,  as  one  might  exi)ect,  with  respect  to  the  supposed 
value  of  the  premises.  I  cannot  tell  what  the  jury  may  assess 
as  their  value ;  and  I  am  equally  unable  to  ascertain  how  much 
money  the  Commissioners  may  be  able  to  raise  by  the  Is.  rate, 
or  by  the  Is.  rate  and  the  8^.  rate,  which  they  are  authorised  to 
raise,  or  by  the  tolls  ;  all  of  which  are  within  their  power  by  the 
terms  of  the  Acts  of  Parliament;  and,  according  to  the  construc- 
[  •449  ]  tion  I  put  *upon  the  Acts  of  Parliament,  whatever  moneys  may 
be  raised  in  that  way,  and  which  they  are  authorised  to  raise, 
may  be  applied  to  the  purposes  of  the  Acts.  I  entirely  abstain 
from  going  into  the  question,  how  far  the  Corporation  or  the 
University  may  be  liable  to  contribute;  but  I  find  a  power, 
beyond  all  doubt,  vested  in  the  Commissioners  under  the  Acts 
of  Parliament,  by  which  they  are  enabled  to  raise  money  for 
these  purposes,  and  I  am  left  entirely  in  the  dark  as  to  what 
amount  of  money  is  required. 

What  ground,  then,  is  there  for  the  interposition  of  this  Court, 
to  prevent  the  Commissioners  from  exercising  their  legal  right  ? 
Assuming  that  the  Vicb-Chancbllor  and  myself  are  correct  in 
our  construction,  there  is  no  doubt  that  they  have  the  power, 
and  no  question  as  to  their  legal  right  to  purchase.  They  have 
given  a  notice ;  the  Act  of  Parliament  is  imperative,  that  the 
jury  shall  assess  the  value ;  and  the  Commissioners  must  tender 
the  value  so  assessed.  The  owner  is  to  hold,  until  the  value  has 
been  assessed  by  the  jury,  and  the  tender  made:   then,  upon 
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the  tender,  certain  acts  are  to  be  done,  which  will  vest  the  salmon 
premises  in  the  CommisBioners ;  but  till  then  the  property  Randall. 
remains  in  the  owner,  untouched.  The  order  of  the  Vicb- 
Chancellor  prevents  them,  therefore,  from  having  the  pro- 
perty vested  in  them,  or  acquiring  the  dominion  over  the 
premises ;  but  it  still  leaves  the  parties  in  the  situation  of 
vendor  and  purchaser,  inasmuch  as  the  Commissioners  have 
given  the  notice ;  and  the  Yice-Ghancellor's  order  cannot 
disturb  the  position  of  the  parties. 

I  find  no  authority  in  the  cases  referred  to  which  distinguishes 
this  case  from  any  other  in  which  parties  are  exercising  a  legal 
right.  The  parties,  I  conceive,  are  put  into  the  situation  of 
vendor  and  purchaser  by  the  *notice  (i) ;  and  like  every  other  [  •450  ] 
vendor  and  purchaser,  they  must  of  course  complete  their  pur- 
chase, according  to  the  provisions,  not  of  the  contract,  but  of 
those  arrangements  which  the  Act  of  Parliament  has  substituted 
b  lieu  of  the  contract,  in  a  case  where  no  contract  can  take  place. 

It  would,  as  it  seems  to  me,  be  most  inconvenient  for  both  parties 
if  the  Coart  were  to  leave  them  in  their  present  position ;  a  position 
in  which  neither  of  them  can  interfere  with  the  property,  the  notice 
effectually  preventing  them.  It  is  vain  for  the  owner  of  the  property 
to  suppose  that  he  is  at  liberty  to  go  on  dealing  with  this  land,  and 
expending  money  upon  it,  as  if  it  were  his ;  because  if  the  Com- 
missioners complete  their  purchase,  he  is  building  not  on  his  own 
land,  but  on  the  land  of  the  Commissioners.  It  is  impossible  to 
say  what  view  the  jury  may  take  of  the  matter ;  but  I  apprehend, 
that  if  they  take  a  correct  view,  they  will  look  at  the  situation  of 
the  property,  and  fix  the  value  as  it  stood  at  the  time  when  the 
notice  was  given ;  from  which  time  it  was  the  property  of  the 
Commissioners,  and  ceased  to  be  the  property  of  the  vendor  (i). 
While,  therefore,  it  would  be  most  inconvenient  for  the  owner  to 
be  left  in  his  present  situation,  it  would  be  also  most  inconvenient 
for  the  Commissioners;  because  the  only  thing  they  could  do 
would  be  to  make  a  rate  to  enable  them  to  complete  the  purchase 
of  the  property;  which  property  they  are,  by  the  injunction  of 
this  Court,  restrained  from  purchasing. 

(1)  /.«.,  for  certain  purposes,  but  complete  until  the  purchase-money 
ike  quan  couttuctual  relation  is  not      has  been  fixed. — O.  A.  S. 
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Salmon  If  any  case  arises  after  the  jury  has  assessed  the  value ;  if 

Randall,     payment  is  not  made ;  or  if  any  other  difficulty  occurs,  that  will 
form  the  subject  of  a  new  and  distinct  case.    I  am  only  con- 
sidering now  how  far  the  Court  ought  to  interfere  by  injunction 
between  the  parties,  to  prevent  the  jury  from  assessing  the  value. 
[  451  ]  I  am  of  opinion  that  it  is  not  only  consistent  with  the  rights 

under  the  Acts  of  Parliament,  but  the  most  convenient  coarse 
for  all  parties,  that  the  jury  should  go  on  to  assess  the  sum  at 
which  the  Commissioners  may  purchase  these  premises;  and 
whether  they  can,  or  whether  they  cannot,  purchase  them, 
still  it  is  necessary  that  the  jury  should  tell  them  what  the 
sum  is  which  they  will  have  to  pay. 

Upon  these  grounds,  I  am  of  opinion  that  the  order  of  the 
Vice-Changbllob,  for  the  injunction,  should  be  discharged ;  and 
as  the  motion  on  the  part  of  the  plaintiffs  for  extending  the 
injunction  of  course  necessarily  fails  also,  that  motion  must  be 

Refused  mth  costs. 
1838.  BOOTH  V.  LEYCESTER. 

^^^J\l  (3  My.  &  Or.  459-470.) 

r~  [See  the  report  of  this  case  before  the  Master  of  the  Bolls, 

CoTTKNHAM,  44  R.  B.  75,  77  (1  Keen,  247)  where  a  note  of  the  judgment  upon 
this  appeal  will  be  found.] 


1838.       ATTORNEY-GENERAL  v.  CORPORATION  of  EAST 

Nov,  14. 


RETFORD. 

fy.  &  Cr.  484-4 

i-c.  [See  a  note  of  this  appeal  in  89  B.  B.  at  p.  128,  n.  (2  My.  &  K.  39) .] 


^     ^^  (3  My.  &  Cr.  484-490.) 


1837.  CLOUGH  V.  BOND. 

Nov,  24,  25. 

]838^  (3  My.  &  Cr.  490—499 ;  S.  0.  8  L.  J.  (N.  S.)  Ch.  51 ;  2  Jur.  958.) 

Not,  17.  On  the  death  of  an  intestate,  administration  to  her  estate  was  granted 

to  her  son  and  daughter.    The  daughter  being  then  under  coverture, 

COTTENHAM  *^®  assets  were,  in  May,  1831,  paid  into  a  banking  house,  to  the  joint 

L.C.       '  account  of  her  husband  and  her  brother,  the  administrator;  and  the 

[  490  1  whole  of  the  fund,  with  the  exception  of  the  share  of  one  of  the  next 
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of  kin,  who  was  abroad,  was  soon  afterwards  paid  away  among  the       Clough 
several  parties  entitled,  by  means  of  cheques  signed  by  the  two  persons  «• 

in  whose  names  the  account  stood.    The  husband  of  Ihe  administratrix  ^^^* 

died  in  December,  1831,  and,  ten  months  afterwards,  her  brother  and 
co-administrator  drew  out  the  balance,  and,  haying  applied  it  to  his  own 
use,  absconded :  Held,  that  the  estate  of  tbe  husband  of  the  administratrix 
was  answerable  for  the  loss. 

Ann  Dixon  died  in  the  month  of  November,  1829,  leaving 
certain  testamentary  papers,  but  intestate  as  to  the  bulk  of  her 
personal  estate,  which,  therefore,  became  distributable  among 
her  next  of  kin,  who  were  very  numerous.  Letters  of  adminis- 
tration, with  the  testamentary  papers  annexed,  were  granted  to 
her  two  surviving  children,  Emily  Bond,  then  the  wife  of  John 
Bond,  and  Thomas  Beup  Dixon.  The  residuary  estate  consisted 
chiefly  of  Government  stock.  This  stock  *was  sold  in  the  month  [  •49i  ] 
of  May,  1831,  and,  with  a  view  to  distribution  among  the  several 
persons  entitled,  the  proceeds,  to  the  amount  of  about  18,000L 
were  paid  into  the  banking  house  of  Child  &  Co.,  and  there 
placed  to  an  account  in  the  joint  names  of  John  Bond  and 
Thomas  Reap  Dixon.  At  the  same  time  it  was  arranged  that  all 
cheques  drawn  on  Child  &  Co.  upon  that  account  should  be 
signed  by  both  the  parties  in  whose  names  the  fund  stood.  In 
the  course  of  a  few  months  afterwards,  the  whole  of  the  respective 
shares  of  the  next  of  kin  were  duly  paid  or  provided  for,  by 
means  of  cheques  drawn  in  that  form,  except  the  share  of  Louisa 
Bevell  Clough,  the  wife  of  John  Clough,  who,  with  her  husband, 
was  then  expected  very  shortly  to  return  from  India.  The  value 
of  Mrs.  Clough's  share  being  one  eighteenth  of  the  clear  fund, 
amounted,  after  deducting  the  duty  and  costs,  to  988Z.  6«.  8d. ; 
and  this  sum,  together  with  a  further  sum  reserved  to  answer 
the  expenses  of  administration,  and  making  a  total  of  1,348!., 
remained  in  the  hands  of  Child  &  Co.,  upon  the  joint  account, 
down  to  the  death  of  John  Bond,  which  happened  on  the  15th  of 
December,  1831.  In  the  months  of  October  and  November  in 
the  following  year,  Thomas  Beup  Dixon  drew  out,  by  cheques, 
the  balance  of  the  account  at  Child's,  and  applied  the  money  to 
his  own  use ;  and  shortly  afterwards  he  absconded  and  left 
the  kingdom. 

Mr.  and  Mrs.  Clough  did  not  arrive  in  this  country  from  India 
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Olouou  until  the  end  of  the  year  1834.  Soon  after  their  return  they  filed 
Bond.  the  present  bill,  praying  for  an  account  of  Ann  Dixon's  personal 
estate,  and  for  payment  of  Mrs.  Clough's  share  of  the  undisposed 
of  residue;  and  praying  also  that  the  defendant  Emily  Bond, 
and  the  other  defendants,  the  personal  representatives  of  John 
Bond,  might  be  declared  liable  for  any  loss  sustained  through 

[  ••492  ]       the  default  or  misconduct  of  Thomas  *Reup  Dixon,  who  was  also 
a  nominal  defendant,  though  out  of  the  jurisdiction. 

The  decree  of  the  Yice-Chancellor,  made  at  the  hearing  of 
the  cause,  after  directing  a  general  account  of  the  estate,  and  an 
account  of  Mrs.  Clough's  share,  went  on  to  declare  that  the 
defendants,  the  personal  representatives  of  John  Bond,  were 
personally  chargeable  with  the  sum  of  1,348Z.,  admitted  by  their 
answer  to  have  been  drawn  out  of  Child's  Bank  by  Thomas  Beup 
Dixon,  together  with  interest  at  41,  per  cent,  upon  that  sum  from 
the  time  when  the  same  was  so  drawn  out.  And  it  reserved  the 
consideration  of  the  question,  how  far  the  defendant  Emily  Bond 
was  answerable  for  the  said  sum,  until  the  Master  should  have 
made  his  report. 

The  defendants,  Emily  Bond  and  the  personal  representatives 
of  John  Bond,  appealed  against  this  part  of  the  decree. 

Mr,  Jacob,  Mr,  Wliitfnarsh,  and  Mr,  Whitmarsh,  junior,  for 
the  appeal.     *    *     * 

[  494  ]  Mr.    Wigram,    and     Mr,    Walker,    in     support     of     the 

decree.     *    *     * 

Mr,  Jacob,  in  reply. 

[The  principal  cases  cited  by  counsel  are  referred  to  in 
the  judgment.] 

1838.        The  Lord  Chancellor  : 

_!_ '  The  facts  of  this  case  are  short  and  simple.     The  question 

raised  upon  them  is  important  in  principle,  but,  in  my  opinion, 
not  difficult  of  solution. 
[  495  ]  The  plaintiffs  are,  under  the  will  of  Ann  Dixon,  or,  rather,  as 

her  next  of  kin,  entitled  to  an  interest  in  her  personal  estate. 
Letters  of  administration  of  the  estate  of  Ann  Dixon,  with  her 
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will  annexed,  were,  in  the  year  1829,  granted  to  Thomas  Reup      Clouqh 
Dixon  and  Emily  Bond,  then  the  wife  of  John  Bond.  BoiiD. 

In  the  month  of  December,  1831,  John  Bond  died,  and  the 
appellants  are  his  widow  and  personal  representatives. 

In  October,  1882,  and  in  the  following  month,  Thomas  Beup 
Dixon  drew  out  from  Messrs.  Child  &  Co.  a  sum  of  money,  part 
of  Ann  Dixon's  estate,  which  has  not  been  recovered  from  him, 
and  is  lost  to  the  estate ;  and  the  question  is,  whether  the  estate 
of  John  Bond  is  liable  to  make  good  the  loss  by  replacing  that 
8am.  His  personal  representatives,  by  their  answer,  admit  the 
joint  possession  of  the  property  by  Thomas  Beup  Dixon  and 
John  Bond,  with  the  consent  of  Emily  Bond,  and  that  the 
balance  was  paid  into  ChUd's,  in  the  joint  names  of  Thomas 
Reap  Dixon  and  John  Bond;  and  that  it  was  agreed  between 
them  that  all  drafts  should  be  signed  by  them  both. 

Some  attempt  was  made  in  the  answer  and  by  the  evidence  to 
set  up  a  settlement  with  Dixon ;  but  the  attempt  did  not  succeed 
in  showing  any  settlement  of  the  demand  in  question. 

The  ground  upon  which  the  plaintiffs  support  the  claim  against 
the  estate  of  Mr.  Bond  leaves  his  character  for  integrity  unim- 
peached;  and,  if  successful,  will  certainly  prove  a  hard  case 
against  those  interested  in  his  estate.  It  is  this;  that  the 
payment  of  the  money  into  Child's,  in  the  names  of  himself 
and  of  Mr.  Dixon,  *was  not  a  correct  discharge  of  the  duty  which  [  *496  ] 
he  owed  to  the  estate ;  and  that,  as  the  effect  of  such  payment 
has  been  to  give  Mr.  .Dixon  the  control  over  the  fund  by  which 
the  loss  has  arisen,  his  estate  is  responsible. 

It  will  be  found  to  be  the  result  of  all  the  best  authorities 
opon  the  subject,  that,  although  a  personal  representative,  acting 
strictly  within  the  line  of  his  duty,  and  exercising  reasonable 
care  and  diligence,  will  not  be  responsible  for  the  failure  or 
depreciation  of  the  fund  in  which  any  part  of  the  estate  may  be 
invested,  or  for  the  insolvency  or  misconduct  of  any  person  who 
may  have  possessed  it,  yet,  if  that  line  of  duty  be  not  strictly 
pursued,  and  any  part  of  the  property  be  invested  by  such  personal 
representative  in  funds  or  upon  securities  not  authorised,  or  be 
pat  within  the  control  of  persons  who  ought  not  to  be  intrusted 
with  it,  and  a  loss  be  thereby  eventually  sustained,  such  personal 
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Clouoh  representative  will  be  liable  to  make  it  good,  however  unexpected 
Bond.  tbe  result,  however  little  likely  to  arise  from  the  course  adopted, 
and  however  free  such  conduct  may  have  been  from  any  improper 
motive.  Thus,  if  he  omit  to  sell  property  when  it  ought  to  be 
sold,  and  it  be  afterwards  lost  without  any  fault  of  his,  he  is 
liable :  Phillips  v.  Phillips  (i) ;  or  if  he  leave  money  due  upon 
personal  security,  which,  though  good  at  the  time,  afterwards 
fails :  Poicellw.  Evans  (2),  Tebbs  v.  Carpenter  (3).  And  the  case  is 
stronger  if  he  be  himself  the  author  of  the  improper  investment, 
as  upon  personal  security,  or  an  unauthorised  fund.  Thus,  he  is 
not  liable,  upon  a  proper  investment  in  the  8  per  cents.,  for  loss 
occasioned  by  the  fluctuations  of  that  fund :  Peat  v.  Crane  (4) ; 
[  •497  ]  but  he  is  for  the  fluctuations  of  any  unauthorised  *fund :  Hancom 
V.  Allen  (5),  Howe  v.  Earl  of  Dartmouth  (6).  So,  when  the  loss 
arises  from  the  dishonesty  or  failure  of  any  one  to  whom  the 
possession  of  part  of  the  estate  has  been  entrusted.  Necessity, 
which  includes  the  regular  course  of  business  in  administering 
the  property,  will,  in  equity,  exonerate  the  personal  repre- 
sentative. But  if,  without  such  necessity,  he  be  instrumental 
in  giving  to  the  person  failing  possession  of  any  part  of  the 
property,  he  will  be  liable,  although  the  person  possessing  it 
be  a  co-executor  or  co-administrator:  Langfordv,  Gascoyne{7)^ 
Lord  Shipbrook  v.  Lord  Hinchinbrook  (s).  Underwood  v.  Stevens 
(1  Mer.  712)  (9). 

Applying  these  principles  to  the  present  case,  the  inquiry  is 
necessarily  confined  to  two  points ;  first,  was  the  payment  into 
Child's  of  the  money  in  question,  in  the  joint  names  of  Mr.  Bond 
and  Mr.  Dixon,  a  proper  mode  of  deposit ;  and,  if  not,  secondly, 
was  the  loss  occasioned  by  such  mode  of  deposit  ? 

Bond  had  nothing  to  do  with  the  estate,  except  as  husband  of 
the  administratrix.  During  the  coverture  he  was  entitled  to 
interfere  in  her  right ;  but  that  authority  was  determinable  with 
the  determination  of  the  coverture.     In  the  event,  therefore, 

(1)  Freem.  Ch.  Oa.  11.  (6)  6  R.  R.  96  (7  Ves.  137). 

(2)  See   14    R.   R.,   pref.,  p.    ix.  (7)  8  R.  R.  170  (11  Ves.  333). 

(5  Ves.  839).  (8)  8  R.  R.  138  (11  Ves.  252 ;  16 

(3)  16  R.  R.  224  (1  Madd.  290).  Ves.  477). 

(4)  2  Dick.  499,  w.  (9)  And  see  Hanhury  v.  Kirkhud, 

(5)  2  Dick.  498.  30  R.  R.  165  (3  Sim.  265). 
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which  hapi)ened,  of  his  death  before  his  wife,  her  authority  Clouoh 
would  remain  to  be  exercised  by  herself  alone,  and  so  she  would  bond. 
be  enabled  to  control  her  co-administrator— a  security  to  the 
estate  of  which  he  had  no  right  to  deprive  it.  By  depositing  the 
money  in  his  own  name  and  that  of  the  co-administrator  Dixon, 
he  did  exclude  the  administratrix  from  ever  possessing  this 
control,  so  far  as  affects  *the  funds  in  question,  and  in  the  event  [  *498  j 
of  Dixon's  death  before  him,  gave  to  himself  the  absolute  power 
over  it ;  and  in  the  event,  which  has  happened,  of  his  dying  first, 
enabled  Dixon  to  appropriate  it  to  himself  without  the  control  of 
his  co-administratrix.  This  mode  of  deposit,  therefore,  was  an 
act  by  which,  without  necessity,  one  of  the  personal  repre- 
sentatives was  excluded,  who  had  at  one  time  possession,  and 
by  which  exclusive  possession  was  likely  to  vest  in  a  person  not 
entitled  to  it ;  and  that  event  having  happened,  and  such  person 
having,  by  virtue  of  such  possession,  appropriated  the  fund  to 
himself,  there  can  be  no  doubt  that  the  deposit  was  improper, 
and  that  it  has  been  the  cause  of  the  loss.  The  principle,  there- 
fore, of  the  cases  referred  to  subjects  Bond's  estate  to  the  liability 
of  making  good  this  fund ;  for  although  the  wife  was  the  personal 
representative,  and  she  survives,  yet  the  devastavit  consisted  in 
the  improper  deposit,  which  took  place  during  the  coverture ;  the 
money  lost  was  part  of  the  estate  which  came  to  the  hands  of 
the  husband,  and  from  which  nothing  has  taken  place  that  can 
discharge  him.  He  was  himself  the  author  of  the  devastavit^ 
and  his  estate  is  liable,  as  is  fully  illustrated  by  Lord  Bedbsdalb 
in  Adair  v.  Shaw  (1  Sch.  &  Let.  248)  (i). 

I  have  therefore  no  difficulty  in  dismissing  the  petition  of 
appeal,  with  costs. 

I  find  that  the  decree  adopts  the  statement  of  the  sums  as  set 
oat  in  the  answer,  with  which  I  presume  all  parties  are  satisfied, 
as  none  have  complained  of  that  part  of  the  decree.  I  cannot, 
however,  but  observe,  upon  the  apparent  inconsistency  of  adopting 
these  sums,  and  particularly  of  declaring  that  the  988L  6s.  8d. 
'formed  the  share  or  part  of  the  share  of  the  plaintiff  in  the  [  '^^-^  J 
residue  of  the  estate,  and  at  the  same  time  directing  the  general 
accounts,  and  declaring  that  what  shall  be  found  due,  including 
(1)  See  Soaffy  v.  TumhuU  (1866)  L.  R.  1  Ch.  494. 
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Clouqh      the  sums  in  question,  shall  be  applied  in  a  due  course  of  adminis- 

BoND.       tration.     But  as  that  part  of  the  case  has  not  been  brought 

before  me,  I  only  mention  it  for  the  purpose  of  excluding  the 

supposition  that,  in  dismissing  the  petition  of  appeal,  I  intend  to 

express  any  opinion  upon  this  part  of  the  case. 


1838.  STUBBS  V.  SARGON. 

Jan.Ji^  81.  ^3  ^^  ^  ^  507—514 ;  S.  0.  7  L.  J.  (N.  S.)  Ch.  95  ;  2  Jur.  150.) 

Lord  [-^  jjQ^B  Qf  tiiig  appeal  will  be  found  at  the  end  of  the  report 

^^l!c.      '  before  the  Master  of  the  Rolls  (2  Keen,  265).     See  44  R.  R.  at 
p.  250] . 


1838.  DESBOROUGH  v.  RAWLINS  (1). 

Feb^lO,  ^^  ^^  ^  ^  515-525 ;  S.  C.  7  L.  J.  (N.  S.)  Ch.  171 ;  2  Jur.  125.) 

^^'"^  Confidential  communications  are  made  by  A.  to  B.  in  the  presence 

Y,Q        '  of  B.'s  solicitor.    The  solicitor  cannot  afterwards  refuse  to  disclose  these 

P  gjg  1  communications  on  the  ground  that  his  information  was  acquired  as 

professional  adviser  of  B. 

The  bill  was  filed  by  the  plaintiff,  as  representing  the  Atlas 

Insurance  Company,  against  the  defendants  Sir  W.  Rawlins  and 

John  Richards,  as  two  of  the  directors  of  the  Eagle  Insurance 

Company,  and  against  the  defendant  Smith  as  the  actuary,  and 

the  defendants  the  Beethams,  as  the  solicitors,  of  that  company; 

and  prayed  that  a  policy  of  insurance,  effected  by  the  Eagle 

Company  in  the  names  of  the  defendants,  Sir  W.  Rawlins  and 

Richards,  with  the  Atlas  Company,  upon  the  life  of  one  John 

Cochrane,   might    be    declared    fraudulent  and    void,   and  be 

delivered   up  to  be  cancelled;   and  that  the  Eagle  Company, 

and  the  defendants  Smith  and  the  Beethams,.  might  be  ordered 

to  pay   the  costs   of  the  suit,   and    that,   in    the    meantime, 

proceedings  on  the  policy  might  be  restrained. 

[  516  ]  The  bill  stated,  amongst  other  things,  that  in  the  month  of 

September,  1834,  and  before  the  time  at  which  the  policy  in 

question  was  effected,  a  proposal  was  made  by  the  defendant 

Smith,   on  behalf  of  the  Eagle   Company,   to  the  Economic 

(1)  Kennedy  v.  Lydl  (1883;  23  Ch.  Div.  387,  48  L.  T.  455  ;  aff.  9  App.  Gas.  81. 
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InBorance  Company,  for  an  insurance  by  them  upon  Gochrane's  DsaBOBonoH 

life,  for  the  sum  of  4,0002.,  and  that,  after  some  negotiation,  Mr.     bawlins. 

Travers,  the  medical  officer  of  the  Economic  Company,  was 

desired  by  them  to  see  Cochrane ;  which  he  accordingly  did,  on 

the  20th  of  September,  1884  ;  and  that  he  also  had  an  interview 

with  one  Mr.  Bennett  respecting  Cochrane's  health  and  habits ; 

and  that,  on  the  same  day  (viz.  the  20th  of  September,  1884)  he 

wrote  and  sent  to  Mr.  Enowles,  the  managing  director  of  the 

Economic  Company,  a  letter,  which  was  set  out  in  the  bill,  and 

which  contained  a  report  upon  Cochrane  which  was,  in  some 

respects,  unfavourable. 

The  bill  then  alleged  that,  on  Monday,  the  22nd  of  September, 
1884,  Mr.  Downes,  the  actuary  of  the  Economic  Company,  called 
at  the  office  of  the  Eagle  Company,  taking  with  him  Mr.  Travers's 
letter,  and  that  he  then  had  an  interview  with  the  defendant 
Smith,  and  told  him  that  the  Economic  Company  had  had  an 
imfavourable  report  of  Cochrane,  and  would  refuse  the  proposed 
insurance  on  his  life,  and  that  he  (Mr.  Downes)  thought  it  right 
to  apprize  the  Eagle  Company  of  it  immediately,  and  in  candour 
to  show  them  Mr.  Travers's  letter,  which  was  the  reason  of  the 
refusal ;  and  that  Mr.  Downes  then  handed  Mr.  Travers's  letter 
to  the  defendant  Smith,  by  whom  it  was  perused,  and  returned 
to  Mr.  Downes,  who  thereupon  went  back  to  the  Economic  office, 
and  wrote  and  sent  to  the  Eagle  Company  a  formal  letter, 
rejecting  the  proposed  insurance  on  Cochrane's  life. 

The  answer  of  the  defendants,  the  Beethams,  stated  that,  [  ^17  ] 
although  when  the  transactions  mentioned  in  the  bill  took  place, 
they  were  the  solicitors  and  attorneys  of  the  Eagle  Company, 
yet  that  they  had  since  ceased  to  be  such  solicitors  and  attorneys, 
and  that  they  had  delivered  up  to  the  present  solicitors  and 
attorneys  of  that  company  all  books  and  papers  which  they  had 
formerly  in  their  possession,  containing  entries  relating  to  the 
matters  mentioned  in  the  bill,  and  had  taken  a  receipt  con- 
taining a  list  of  the  books  and  papers  given  up;  and  it  submitted 
that,  even  if  they  could  set  forth  a  list  of  all  such  books  and 
papers  as  was  required,  or  could  set  forth  the  purport  of  the 
entries  inquired  after,  they  ought  not  so  to  do,  inasmuch  as  the 
books  and  papers  in  question  had  been  in  their  possession  as  the 
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Desbobough  solicitors  and  attorneys  of  the  Eagle  Company;  and  it  stated 
Rawlins,  that  some  one  or  two  days  before  the  24th  of  September,  1884, 
an  interview  took  place  between  Downes  and  Smith,  at  the  office 
of  the  Eagle  Company  where  Downes  called :  and  then  it  con- 
tained the  following  passage :  ''  But  they,  these  defendants, 
refuse  to  answer  or  to  discover,  and  set  forth,  whether  at  such 
time  as  last  mentioned,  when  the  said  Mr.  Downes  did  call  at 
the  office  of  the  said  Eagle  Company,  he  did,  at  such  time,  take 
with  him  the  aforesaid  letter  of  the  said  Mr.  Travers ;  and 
whether  the  said  Mr.  Downes  did,  at  the  interview  with  the 
said  Mr.  Downes  and  the  said  Henry  Porter  Smith,  make  such 
statements  and  give  such  information  to  the  said  Henry  Porter 
Smith  as  thereinbefore  in  that  behalf  in  the  said  bill  particularly 
alleged,  and  did  then  make  any  other  and  what  statements 
relative  to  the  matters  in  the  said  bill  mentioned,  to  the  like 
or  to  any  other  or  what  purport  or  effect ;  and  whether  the  said 
Mr.  Downes  did  then,  after  any  statement,  hand  over  to  the 
said  Henry  Porter  Smith  the  aforesaid  letter  of  the  said  Mr. 
Travers ;  and  whether  the  said  Henry  Porter  Smith  did  take 
[  *Bis  ]  and  peruse  the  aforesaid  letter  ;  but  this  defendant,  ^Francis 
Beetham,  for  himself  saith,  and  this  other  defendant  saith  he 
believes  the  same  to  be  true,  that  this  defendant,  Francis 
Beetham,  was  the  only  person  present  at  the  said  interview 
between  the  said  Mr.  Downes  and  the  said  Henry  Porter  Smith. 
And  these  defendants  do  so  refuse  to  answer  and  set  forth, 
because  they  say  that,  long  before  and  on  the  said  22nd  day  of 
September,  1884,  they,  these  defendants,  were  the  solicitors  and 
attorneys,  and  the  professional  and  confidential  advisers,  of  the 
said  Eagle  Company,  and  that  this  defendant,  Francis  Beetham, 
was  present  at  the  aforesaid  interview  as  the  solicitor  and  attorney 
and  professional  adviser  of  the  said  Eagle  Company,  and  acquired 
his  information  touching  all  and  singular  the  matters  and  things 
which  these  defendants  have  as  aforesaid  refused  to  answer  and 
discover  and  set  forth,  solely  and  only  from  the  fact  of  his  being 
present  at  the  time  in  his  capacity  of  such  solicitor  and  attorney 
and  professional  and  confidential  adviser ;  and  these  defendants 
humbly  submit  that  they  are  not  bound  therefore  to  answer  all  or 
any  of  such  matters  and  things." 
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The  plaintiff  having  excepted  to  this  answer  for  insuJKciency,   dbbbobough 
the  Master  allowed  the  exceptions,  so  far  as  they  related  to  the      rawliks. 
parts  of  the  answer  above  referred  to ;  but,  upon  exceptions  to 
the  Master's  report  being  taken,  and  argued  before  the  Master 
of  the  Bolls,  his  Lordship  allowed  them ;  and  thus,  in  effect, 
oTerruled  the  plaintiff's  exceptions  to  the  answer. 

The  plaintiff  now  appealed  from  the  order  of  the  Master  of 
THE  Bolls. 

J/r.    IVigram  and   Mr.  James  Russell,  in   support  of  the 
appeal,  cited  Parkhurst  v.  Lowten  (i),   Williams  v.  *Mundie{2)^        [ '©is  ] 
Greenough     v.    Gaskell{z)y    BramweU    v.   Lucas  (^),   Sawyer    v. 
Birchmcre  (6). 

Mr.  Wakefield-  and  Mr.  W.  Histop  Clarke,  contra,  cited 
Purcell  V.  Macnaviara  (6),  Kobson  v.  Kemp  (7),  Paxton  v. 
Douglas  (8),  [and  other  cases] . 

Mr.  Wigram,  in  reply. 

The  Lord  Ghancbllor  : 

Since  this  case  was  before  me  the  other  day,  I  have  looked  not 
only  at  all  the  cases  which  were  then  cited  in  the  argument,  but 
also  at  several  which  were  not  cited. 

I  do  not  think  that  it  is  necessary  that  I  should  now  lay  down 
any  rule  as  to  the  length  to  which  the  privilege  should  extend. 
It  would  not  be  very  easy  to  do  so,  consistently  with  the  cases ; 
but  I  am  to  consider  whether  the  defendant  clearly  brings  himself 
within  the  privilege  ;  for  a  defendant  who  relies  upon  the  privi- 
lege, is  undoubtedly  bound  to  bring  himself  clearly  and  distinctly 
within  it.  Now,  the  situation  of  the  parties  is  very  material  to  be 
considered  with  reference  to  the  doctrine  on  this  subject,  which 
is  laid  down  in  all  the  cases. 

This  was  a  transaction  between  two  companies,  in  which  the        [  52o  ] 
two  companies  were  so  far  in  opposition  to  each  other,  that  the 

(1)  19  B.  B.  63  (2  Swanst.  194).  (o)  41  B.  B.  133  (3  My.  &  K.  572). 

(2)  By.  &  Moo.  34.  (6)  9  B.  B.  78  (9  Eaat,  157). 

(3)  36  B.  B.  268  (1  My.  &  E.  98).  (7)  8  B.  B.  831  (5  Esp.  52). 

(4)  2  B.  &  C.  745.  (8)  12  B.  B.  175  (19  Ves.  225). 
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de»bobough  Eagle  Company  were  desirous  of  insuring  a  particular  life  in  the 
Rawlikb.  Economic,  and  the  Economic  Company  were  desirous  to  obtain 
information  with  respect  to  that  life;  and  the  meeting  in  question 
was  a  meeting  of  an  officer  of  the  Economic,  with  an  officer  of 
the  Eagle.  The  communication  was  the  result  of  that  inquiry. 
Now,  it  is  very  difficult  to  suppose  how  that  could  be  the  subject 
of  professional  communication  between  the  officer  of  the  Eagle 
Company,  and  the  solicitor  of  the  same  company.  It  was  a 
communication  from  an  adverse  party.  If  it  had  been  made 
directly  to  the  solicitor,  for  the  purpose  of  being  communicated 
to  the  company,  it  would  not  be  very  easy  to  consider  it  as  a 
privileged  communication.  That  was  the  exact  case  in  Spenceley 
V.  SchtUenburgh  (i),  where  a  communication  took  place  undoubtedly 
(in  the  terms  of  this  answer)  with  a  solicitor,  in  the  character  of 
solicitor ;  but  it  was  a  communication  which,  first,  the  Judge  at 
Nisi  Prius,  and,  afterwards,  the  Court  of  King's  Bench  thought 
that  the  solicitor  was  not  privileged  to  withhold.  The  Court 
there  said,  in  substance,  '*  This  is  no  privileged  communication. 
The  object  of  the  rule  as  to  privileged  communications  is  to  secure 
to  parties,  who  have  confidential  communications  with  their 
professional  advisers,  the  benefit  of  secrecy  as  to  those  com- 
munications. This  case  is  not  within  the  mischief  which  that  rule 
is  intended  to  guard  against ;  and,  therefore,  not  within  the  rule.'* 
Whether  the  case  of  Bramwell  v.  Lucas  (2)  was  rightly  decided 
or  not,  is  not  very  material  for  the  present  purpose;  and  the 
[  •521  ]  observations  made  upon  it  by  Lord  ^Brougham,  in  Greenou^h  v. 
Gaskell{z),  are  not  made  with  reference  to  the  principle  of  the 
case,  but  with  reference  to  the  question,  whether  the  principle 
was  properly  applicable  to  the  facts.  Undoubtedly,  looking  at 
the  facts  of  that  case  (I  mean  of  Bramwell  v.  Lucas),  it  is  not 
very  easy  to  come  to  the  conclusion  to  which  the  Court  there 
came  in  point  of  fact.  The  question  was,  whether  the  client 
had  committed  an  act  of  bankruptcy  on  a  particular  day.  On 
that  day,  the  client  inquired  of  his  solicitor,  whether  he  could 
safely  attend  a  particular  meeting  of  his  creditors,  without  being 
arrested  for  debt.    The  solicitor  advised  him  to  stay  in  his  office; 

(1)  7  Bast,  357.  (3)  36  B.  E.  258  (1  My.  &  K.  98). 

(2)  2  B.  &  0.  746. 
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and  he  accordingly  did  stay  there  for  upwards  of  two  hours,  to  dksbobough 
avoid  being  arrested.  The  question  was  whether  what  passed  rawlinb. 
between  the  solicitor  and  his  client  was  receivable  in  evidence. 
That  looks  undoubtedly  very  like  a  professional  communication 
for  the  purpose  of  obtaining  advice ;  and  the  Court  said,  if  it 
was  a  professional  communication,  it  was  privileged.  If,  there- 
fore, the  client  asked  the  solicitor  his  advice  in  point  of  law, 
whether  he  could  with  safety  attend  the  meeting  of  his  creditors, 
the  communication  would  be  privileged,  but  the  Court  said  that, 
m  its  nature,  it  could  not  be  privileged,  but  that  it  was  merely 
an  inquiry  of  fact,  whether  the  client's  creditors,  because  they 
bad  clearly  all  their  legal  rights,  would  arrest  him  ;  and  that  the 
only  question  was,  whether  they  had  agreed  not  to  do  so :  and 
the  Court  held  that  the  question  was  one  of  fact,  and  not  of  law. 
There  was  no  question,  therefore,  as  to  the  principle  upon  which 
the  Court  intended  to  act :  the  only  question  was  whether  the 
facts  justified  the  application  of  the  principle.  But  both  Bram- 
u-eU  V.  Lttcas  and  Greenavifh  v.  Gaskell  show  that  the  privilege 
only  applies  to  cases  in  which  the  client  makes  a  communication 
to  his  solicitor  *with  a  view  to  obtaining  his  legal  advice.  That  [  '522  ] 
is  undoubtedly  the  same  ground  upon  which  I  held,  in  Sawyer  v. 
Birehmore  (i),  that  a  solicitor,  when  examined  as  a  witness,  was 
bound  to  produce  letters  communicated  to  him  from  collateral 
qoarterB,  and  to  answer  questions  seeking  information  as  to 
matters  of  fact,  as  distinguished  from  confidential  communica- 
tions :  and  I  so  decided,  not  on  the  authority  of  Bramwell  v. 
Lucas  only,  but  I  distinctly  referred  to  Spenceley  v.  Schulenburgh. 
In  Saicyer  y.  Birehmore  the  question  arose  as  to  a  solicitor  being 
boond  to  disclose  the  circumstances  of  certain  transactions  in 
which  he  had  been  concerned  as  solicitor.  I  was  of  opinion  that 
the  facts  were  not  sufficiently  brought  before  me  to  show  that 
they  were  privileged ;  and  finding  it  laid  down  by  the  Court  of 
King's  Bench,  that  communications  are  not  privileged,  if  coming 
from  any  other  quarter,  but  that  they  would  be,  if  they  came 
from  the  client,  I  found  that  a  case  might  exist  in  which  many 
papers  in  a  solicitor's  hands  would  not  be  privileged.  It  was 
precisely  the  same  in  Spenceley  y.  Schulenburgh;  I  thought, 
(1)  41  R.  R.  133  (3  My.  &  K.  672). 
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Dksborodgh  therefore,  that  the  facts  did  not  bring  the  case  within  the  privilege 
Rawlins,     applicable  to  confidential  comtiiunications. 

There  is  nothing  in  the  doctrine  laid  down  by  Lord  Brougham 
in  Greenov/gh  v.  OaskeU  inconsistent  with  this;  and  the  only 
observation  is,  not  that  the  doctrine  laid  down  was  wrong, 
but  that  there  might  be  a  question  how  far  the  facts  were 
sufficient  to  entitle  the  Court  to  apply  the  doctrine  to  the  facts. 
There,  Gaskell  was  employed  as  solicitor  by  a  person  named 
Darwell.  He  had  advanced  money  for  his  principal  upon  the 
security  of  a  promissory  note  given  on  behalf  of  his  principal 
[  *623  ]  by  the  plaintiffs ;  and  the  question  was,  whether  Gaskell  *had 
not  induced  the  makers  of  the  note  to  give  it,  and  whether  he 
had  not  fraudulently  concealed  from  them  the  fact  that  his 
principal  was  insolvent.  He  put  in  an  answer,  in  which  he 
denied  that  the  note  had  been  given  by  the  plaintiffs  at  his 
instance ;  but  he  admitted  that  he  had  been  aware  of  his  client's 
circumstances  at  the  time  in  question,  and  he  also  admitted  the 
possession  of  books,  papers,  and  letters  relating  to  the  matters 
mentioned  in  the  bill :  and  he  set  forth  a  list  of  them  in  a  schedule ; 
stating,  however,  that  the  entries  in  the  books  were  made,  and 
the  papers  and  letters  written  and  received  by  him  in  his  capacity 
of  confidential  solicitor  for  his  client.  Lord  Brougham  refused 
to  order  the  books,  papers,  and  letters  to  be  produced. 

As  to  many  of  those  papers,  undoubtedly  the  privilege  would 
apply.  It  did  not  appear  to  me  at  the  time  (i),  nor  does  it  now 
appear  to  me,  that  there  might  not  be  papers  to  which  that  privi- 
lege would  not  apply.  The  defendant,  the  solicitor,  stating  what 
he  did,  I  should  doubt  whether  the  Court  would  not  call  on  him 
to  set  out  the  papers  in  particular,  and  to  give  them  in  more  detail. 
It  is,  however,  not  at  all  essential  to  go  further  into  the  exami- 
nation of  the  particular  circumstances  of  that  case,  for  it  is  quite 
clear  that  Lord  Brougham  intended  to  lay  down  the  rule  as  he 
found  it  laid  down  in  all  the  cases ;  and  his  only  observations 
upon  Bramwell  v.  Lucas  had  reference  to  the  facts  of  that  case. 

Such  being  the  rule,  the  only  question  is,  whether  the  defendant 
in  the  present  case  has  used  such  words  in  his  answer  as  clearly 
and  distinctly  to  bring  himself  within  it. 

(1)  The  Lord  Chancellor  was  counsel  in  the  case* 
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Now  the  very  first  question  is  one  which  I  should  think  it  very  Desborough 
difficult  for  him  to  protect  himself  from  answering,  for  he  says  rawlinp. 
Downes  came  to  the  office,  but  he  objects  to  state  whether  he  came  [  524  ] 
with  a  particular  letter  in  his  hand ;  and  then,  upon  reading  the 
Wrms  in  which  the  defendant  has  put  bis  refusal  to  answer^ 
the  first  observation  which  suggests  itself  is,  that  if  the  reasons 
which  he  gives  for  that  refusal  be  good,  it  is  quite  clear  that  the 
decision  in  Spenceley  v.  Schulenburgh  (i)  was  wrong ;  for  the  party 
for  whom  the  witness  in  that  case  was  solicitor,  and  the  party  with 
whom  he  was  dealing,  were  opposed  to  each  other.  On  one  side 
a  person  comes  on  the  part  of  the  plaintiff,  and  brings  to  the 
defendant's  solicitor  a  certain  paper,  the  contents  of  which 
the  defendant's  solicitor  is  called  upon  to  prove ;  and  the  Court 
of  King's  Bench  said  that  the  privilege  was  restricted  to  com- 
munications, whether  oral  or  written,  from  the  client  to  his 
attorney,  and  could  not  extend  to  adverse  proceedings  com- 
municated to  him,  as  attorney  in  the  cause,  from  the  opposite 
party,  in  the  disclosure  of  which  there  could  be  no  breach  of 
confidence. 

Suppose  that  it  had  been  to  or  from  Beetham  personally  that 
the  letter  had  been  communicated,  the  case  would  be  exactly 
within  Spenceley  v.  Schulenburgh;  and  the  question  would  be, 
whether  the  solicitor,  to  whom,  as  solicitor,  the  communication 
was  made,  would  be  entitled  to  withhold  it.  The  Court  of  King's 
Bench  said  he  would  not,  because  it  was  not  confidential  between 
himself  and  the  party  for  whom  he  was  solicitor. 

As  to  all  the  rest,  I  dare  say  this  gentleman  intended  it  to  be 
supposed  that  the  words  were  used  in  their  *ordinary  sense.     He       [  •52.>  ] 
has  not  pledged  his  oath  to  the  circumstances  under  which  he 
obtained  the  information,  in  such  a  manner  as  to  show  that  it  is 
to  be  considered  privileged. 

It  may  be  that  the  defendant  (Francis  Beetham)  was  present 
accidentally,  and  so  heard  what  passed ;  but  at  all  events  those 
who  claim  the  privilege  are  bound  to  bring  their  case  within  it. 
1  cannot  say,  till  I  have  learned  how  the  defendant  came  to  be 
present,  who  sent  for  him,  and  so  forth,  whether  the  communication 
was  privileged. 

(1)  7  East,  357, 
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Desborouoh 

V. 

Bawlins. 


I  say  nothing  as  to  what  the  result  will  be  when  the  circum- 
stances shall  be  more  distinctly  stated.  The  question  I  have  to 
decide  is,  whether  the  defendants  have  on  their  answer  protected 
themselves  from  the  discovery :  and  I  think  that  they  have  not. 

As  to  whether  they  were  properly  made  def  endants,  I  cannot  enter 
into  that  question,  because  I  find  them  defendants ;  and  the  only 
question  before  me  is,  whether  being  defendants,  they  have  put 
in  a  sufficient  answer :  but  I  trust  that  nothing  I  say  in  this  or 
in  any  other  case  will  tend  to  promote  the  practice  of  making 
witnesses  defendants  to  a  suit. 

Exceptions  to  the  Master^  8  report  over-ruled. 


1838. 
Juns  16. 

Lord 

COTTBNHAM, 

L.C. 

[526] 


ADAMS  V.  FISHEK(l). 

(3  My.  &  Cr.  526-549;  S.  C.  7  L.  J.  (N.  S.)  Ch.  289;  2  Jup.  508.) 

The  production  of  documents  scheduled  to  the  defendant's  answer  is 
not  enforced  where  they  do  not  support  the  equity  asserted  by  the  bill. 

[The  facts  of  the  case  are  concisely  but  sufficiently  set  out  in 
the  following  judgment : 

Mr.  0.  Anderdofif  in  support  of  a  motion  for  the  production 
of  documents  by  the  defendant,  on  appeal  from  a  refusal  of  the 
motion  by  the  Master  of  the  Bolls.] 

[  546  ]       The  Lord  Chancellor  : 

As  I  understand  the  facts  of  the  case,  Fisher  the  solicitor  was 
employed  by  Pinckard,  he  knowing,  as  he  must  have  known,  that 
in  the  transaction  which  was  the  subject  of  the  suit,  Pinckard  was 
acting  under  a  power  of  attorney  from  Adams :  but  still  the 
retainer  was  entirely  between  Pinckard  and  Fisher.  Pinckard 
settles  the  account  with  him.  Then  Adams  says,  I  certainly  have 
a  right  to  an  account  against  my  trustee,  and  if  he  has  improperly 
paid  sums  on  account  of  the  costs,  they  must,  as  a  matter  of  course, 
be  disallowed.  The  bill  is  then  filed,  and  a  claim  made  against 
the  trustee,  alleging  that  he  has  retained,  on  account  of  costs, 
more  than  he  ought.  Mr.  Fisher,  by  his  answer,  denying  all 
connection  with  the  plaintiff,  and  all  privity  between  them,  the 
(1)  Questioned  in  Swinbome  v.  Nelson  (1853)  16  Beav.  416,  22  L.  J.  Ch.  331. 
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qaestion  is,  whether,  in  such  a  state  of  the  pleadings,  Adams  is  Adahs 
entitled  to  enforce  the  production  of  the  documents  mentioned  pishbr. 
in  Fisher's  answer. 

Now  I  took  leave  to  ask  Mr.  And^rdon  how  far  he  carried  the 
principle ;  and  he  very  properly  limits  it  within  its  due  bounds ; 
that  is,  he  admits,  as  to  every  document  not  necessary  to  make 
oat  the  plaintiff's  equity,  that  the  plaintiff  is  not  entitled  to  see  it. 
Whatever  may  make  out  the  plaintiff's  title  he  may  have  a  right 
to  see.  The  documents  in  question,  however,  are  not  to  make 
oat  Adams's  title  to  have  the  bills  taxed,  and  the  production  of 
them  could  not  possibly  aid  the  assertion  of  the  equity  which 
Adams  has  asserted  by  his  bill. 

[His  Lordship  then  referred  to  and  distinguished  some  cases 
which  had  been  cited,  but  which  had  no  real  application  to  the 
case,  and  continued  as  follows  :] 

As  to  Hardman  v.  EUames  (i),  it  is  not  very  pertinent  to  the  [  6*8  ] 
present  case.  It  was  certainly  no  new  decision,  and  I  was  very 
mach  surprised  to  hear  any  one  treat  it  as  such ;  and  when  I  came 
to  look  into  the  doctrines  laid  down  in  the  books,  I  felt  no  doubt 
upon  the  subject.  *Where  a  party  has  thought  proper  to  put  his  [  *6*»  ] 
defence  upon  a  particular  document,  he  himself  having  introduced 
it  and  put  it  forward,  he  cannot  be  permitted  to  make  any  repre- 
sentation of  it,  however  unfounded,  which  he  pleases ;  but  the 
pl&mtiff  is  entitled  to  see  whether  the  defendant  has  rightly  stated 
it.  It  is  because  the  defendant  chooses  to  make  it  part  of  his 
answer  that  the  plaintiff  is  entitled  to  see  it ;  not  because  the 
plaintiff  has  an  interest  in  it.  The  principle  is,  that  a  defendant 
shall  not  avail  himself  of  that  mode  of  concealing  his  defence. 
Bat,  whether  that  decision  be  right  or  wrong,  it  is  quite  distinct 
from  the  present  case.  I  apprehend  it  is  a  mistake  to  say  that 
the  documents  scheduled  are  part  of  the  answer :  the  schedule 
itself  is  part  of  the  answer.  All  that  the  plaintiff  asks  is,  that 
the  defendant  may  set  forth  a  schedule  of  the  documents.  Can 
yoa  except,  because  he  has  set  out  the  documents  in  the  schedule 
instead  of  in  the  [answer]  (2)  ?    You  did  not  ask  that  they  should 

(1)  39  R.  R.  a44  (2  My.  &E.  732).      inserted  here  in  two  places  instead 
'2}  By   a    olerical    error   in    the      of  "answer." — O.  A.  S. 
original  report  the  word  ''  bill"  was 
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Adams  be  set  out  in  the  [answer].  If  that  had  been  asked,  the  defendant 
Fisher.  must  have  defended  himself  in  the  regular  way,  and  shown  that 
he  was  not  obliged  to  comply  with  your  demand.  But  if  the 
defendant  sets  them  out  in  the  schedule  to  his  answer,  the  ques- 
tion is,  upon  the  whole  record,  whether  the  plaintiff  has  such  an 
interest  in  them  as  entitles  him  to  call  for  their  production? 
Here  the  defendant  has  denied  the  plaintiff's  interest ;  he  has, 
on  the  record,  stated  that  which,  as  it  stands,  in  my  opinion 
excludes  the  plaintiff  from  instituting  this  suit  against  him.  As 
long  as  that  stands,  I  think  the  plaintiff  is  not  entitled  to  see 
the  documents. 

Sir  W.  Home  and  Mr.  Bagshawe  appeared  for  the  defendant 
Fisher,  but  were  not  called  upon. 


i83«-  BERNAL  V.  BERNAL. 

Feb,  21,  28. 

(3  My.  &  Cr.  559—583;  S.  C.  C.  P.  Coop.  55;  7  L.  J.  (N.  S.)  Ch.  115; 

Lord  2  Jut.  273.) 

COTTENHAM, 

L.C.  *  *  Male  children  "  in  a  Dutch  will,  held  to  mean  "  male  descendants  " ; 

[  559  1  ^^^  ''male  descendants"  held  to  mean,  according  to  English  law  [and 

aemhle  according  to  Dutch  law  also]  descendants  claiming  through  males 
only. 

[In  this  case  a  question  arose  upon  a  foreign  will  whether  the 
expression  **  male  descendants,"  denoting  a  class  taking  by  inherit- 
ance, was  to  be  confined  to  descendants  claiming  through  males  only. 

The  case,  so  far  as  it  turned  upon  the  special  context  of  the 
will,  is  of  no  practical  utility ;  but  the  judgment  of  the  Lord 
Chancellor  contains  some  general  observations  upon  the  meaning 
of  the  expression  **  male  descendants,"  independently  of  the  con- 
text, and  the  following  passages  from  the  judgment  containing 
these  observations  are  retained  accordingly : 

The  Lord  Chancellor  said :] 

[  581  ]  It  must  be  considered,  for  the  purpose  of  ascertaining  who  are 

to  take,  in  the  nature  of  an  inheritance ;  the  qualification  to  take 
being  derived  from  the  parties'  descent;  and  that  qualification 
is  being  maU  descendants.  The  general  class  is,  descendants : 
the  qualification  of  the  class  is,  being  male.     To  entitle  any  one 
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to  claim,  he  must  show  that  he  is  one  of  the  favoured  class  ;  that      Bernal 
is,  one  of  the  class  of  male  descendants.     A  male,  descended  from      bbrnal. 
a  female  of  the  family,  would  undoubtedly  answer  the  description, 
as  he  would  be  a  descendant  and  a  male  ;  but  he  would  not  be 
one  of  the  class  of  male  descendants. 

Such  would  be  the  ordinary  acceptation  of  the  terms.     In       [  582  ] 
speaking  of  a  man  and  his  male  descendants,  as  a  class,  no  one 
would  conceive  the  son  of  a  female  descendant  as  included ;  and  such 
is  the  construction  which  our  law  has  put  upon  the  words ;  as  '*  issue 
male,"  which  is,  in  fact,  the  same  thing  as  male  descendants. 

The  case  of  Oddie  v.  Woodford  (i)  appears  to  me  to  be  a  strong 
authority  for  the  same  purpose ;  for  although  the  word  "  lineal " 
was  much  relied  upon,  the  force  of  that  word  was  to  mark  the 
class  to  which  the  party  was  to  belong,  in  contradistinction  to  the 
particular  description  of  the  individual.  In  no  other  sense  could 
the  term  '*  lineal "  be  of  any  importance,  as  the  party  must  have 
been  lineally  descended,  whether  descended  through  a  male  or  a 
female ;  but,  considering  the  word  '*  lineal "  as  indicating  the 
class,  and  therefore  as  meaning  a  descendant  of  the  male  line 
rather  than  a  male  descendant,  the  House  of  Lords  held  the 
grandson  of  the  testator's  second  son  (2)  not  to  be  entitled.  In 
this  case,  it  is  clear  that  the  testator  is  speaking  of  and  describing 
a  class ;  which  brings  it  directly  within  the  principle  of  Oddie  v. 
Woodford.  [His  Lordship  concluded  his  judgment  by  saying 
that  he  thought  there  was  enough  upon  the  face  of  the  will  to 
lead  to  the  conclusion  that  the  parties  for  claims  were  to  be 
descendants  in  the  male  line.] 


ODDIE  V.  WOODFOKD  (3).  i82i. 

(3  My.  &  Cr.  584-631 ;  S.  C.  7  L.  J.  (N.  S.)  Ch.  117.)  ^'x^?!*^ 

The  designation  of  "  eldest  male   lineal   descendant,"  held  to  be  1822. 

inapplicable  to  a  male  person  claiming  in  part  through  a  female.  Nov,  9, 10. 

[In  this  case  the  question  was  whether  the  expression  **  eldest       ^^^^oo 

JwM  23. 


male  lineal  descendant "  was  confined  to  a  descendant  claiming 

(1)  See  next  case.  (3)  Lord    Rendlesham    y.    Roberta 

(2)  Being  the  son  of  a  daughter  of      (1856)  23  Beay.  321. 
the  testator's  second  son. 


[584] 
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Oddik  through  males  only.  The  question,  however,  tamed  upon  the 
Woodford,  special  context  of  the  will,  which  strongly  supported  that 
construction.  It  seems  hopeless  to  attempt  to  extract  any 
general  principle  from  Lord  Eldon's  judgment,  which  deals 
minutely  and  at  great  length  with  the  interpretation  and 
construction  of  the  whole  will,  but  some  passages  of  the  will  have 
already  been  printed  in  the  Bevised  Reports  (see  8  B.  K.  106) 
which  will  illustrate  the  way  in  which  the  expression  was  used 
by  the  testator. 

Upon  appeal  to  the  House  of  Lords,  an  opinion  was  delivered 
in  the  House  of  Lords  by  Lord  Chief  Baron  Alexander,  on 
behalf  of  the  Judges,  in  answer  to  certain  questions  which  had 
been  proposed  to  them  by  the  House. 

That  opinion  contained  the  following  passage :] 

[  628  ]  (1.)  We  are  of  opinion  that  in  the  case  put  in  the  first 

question,  the  grandson  of  the  testator's  second  son,  being  a 
male  descendant  through  a  male,  would  be  entitled  to  nominate 
or  present  to  the  vacant  living. 

We  are  of  this  opinion,  because  we  think  the  words  "eldest 
male  lineal  descendant"  of  his  three  sons  respectively,  according 
to  the  true  construction  of  the  testator's  will,  designate  male 
persons  descended  from  such  sons  in  the  male  line  only.  The 
other  construction  contended  for  is,  that  the  testator  meant  to 
confer  the  power  of  nomination  on  the  eldest  male  who  was  a 
descendant  of  his  sons  respectively,  without  regard  to  his  being 
descended  through  males.  If  he  had  intended  this,  he  would 
have  pointed  out  in  terms  the  eldest  male  descendant.  That  is 
the  obvious  and  natural  mode  of  expressing  such  intention.  The 
word  "  lineal  "  would  not  have  been  introduced.  On  that  con- 
struction it  is  totally  useless.  It  was  introduced,  as  it  appears 
to  us,  in  order  to  intimate  the  testator's  desire  that  the  person  to 
nominate  should  be  a  male  descendant  of  a  son  in  the  male  line. 
No  sense  or  operation  can,  in  phrase,  be  given  to  the  word 
"  lineal,"  but  by  connecting  it  with  **  male,"  and  giving  it 
the  sense  just  stated. 

1826.  [This  opinion  was  adopted  by  the  House  of  Lords,  and  Lord 

June  23.  ,      ,      .   .  ^w.  •»  -, 

Eldon  s  decision  was  amrmed.J 
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BOWES  V.  FERNIE. 

(3  My.  &  Cr.  632—638.) 

Upon  a  motion  for  discoyery  and  inspoction  of  documents,  grounded 
on  a  defendant's  answer,  the  Court  is  not  at  liberty  to  disregard  the 
statements  in  the  answer,  as  to  parts  of  the  documents  which  are  not 
disdosed,  however  suspicious  those  statements  may  be ;  but  if  they  are 
inconsistent  with  each  other,  the  Court  will  adopt  the  statement  which 
is  moet  favourable  to  the  plaintiff;  and  if  such  parts  of  the  documents 
as  are  disdosed  contradict  the  answer  as  to  the  other  parts,  the  Court 
will  order  an  inspection  of  such  other  parts. 

The  bill  was  filed  for  an  account  of  certain  pecuniary  dealings 
and  transactions,  in  which  the  defendants  had  been  concerned 
with  the  late  Lord  Glamis.  The  defendant  Fernie  was  an 
aecoontanty  who  had  acted  for  a  number  of  years  in  the  capacity 
of  receiver  of  Lord  Glamis's  estates,  and  generally  in  the 
oumagement  of  his  affairs.  By  his  answer  he  admitted  that 
he  had  in  his  possession  certain  deeds,  documents,  books,  and 
accounts,  which  related  exclusively  to  the  matters  in  question 
in  the  cause,  and  which  he  particularized  in  a  schedule ;  and 
that  he  had  also,  in  his  possession,  divers  other  books  and 
ledgers  (specified  in  the  same  schedule)  which  contained  some 
entries  relating  to  those  matters,  but  which  likewise  contained 
many  entries  relating  to  other  and  distinct  matters,  and  to 
which  he  had  daily  occasion  to  refer  in  the  course  of  his 
ordinary  business ;  and  he  submitted  that  no  inspection  of  such 
books  and  ledgers  ought  to  be  given. 

With  respect  to  the  deeds,  documents,  books,  and  papers, 
to  the  inspection  of  which  no  objection  was  suggested  by  the 
answer,  the  Yice-Ghanoellor,  on  the  8th  of  June,  1887,  made 
the  common  order  for  their  production  ;  and  he  further  ordered 
that  the  plaintiff's  clerk-in-court,  or  solicitor,  should  be  allowed 
to  inspect  and  take  extracts  from  the  other  books  and  ledgers 
at  the  defendant's  office,  upon  giving  a  day's  notice  of  his 
intention ;  with  liberty  to  the  defendant  to  seal  up,  upon  oath, 
all  such  parts  of  them  as  did  not  relate  to  any  of  the  matters  in 
question  in  the  cause. 

Accordingly,  the  plaintiff's  solicitor,  in  the  months  of  August 
and  September,  1887,  inspected  the  last-mentioned  books  and 
ledgers  in  the  defendant's  office ;  the  defendant  having  previously 


1838. 
March  10. 

Lord 

COTTBNHAM, 

L.C. 
[632] 
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BowBs       fastened  up  certain  parts  of  them,  and  made  an  affidavit  that  he 
Febnie.      had  fastened  up  such  parts  only  as  did  not  relate  to  any  matters 
in  question  in  the  cause. 

The  plaintiff  afterwards  moved  that  a  more  extensive  inspec- 
tion of  those  books  and  ledgers  might  be  granted. 

The  affidavit  of  the  plaintiff's  solicitor,  filed  in  support  of  the 
motion,  stated,  amongst  other  things,  that  the  ledgers  which 
were  produced  to  the  deponent,  under  the  order  of  the  8th  of 
June,  1837,  had  certain  parts  of  them  sewed  up  or  fastened 
up,  and  that  each  of  them  contained  an  index  to  the  contents, 
which  index  was  one  of  the  parts  so  fastened  up,  so  that  the 
deponent  was  unable  to  see  by  the  index  what  accounts  relating 
to  the  affairs  of  Lord  Glamis  were  entered  in  such  ledger; 
although  the  deponent  believed  that  such  indexes,  if  open  to 
inspection,  would  be  found  to  contain  references  to  those 
accounts.  The  affidavit  further  stated,  that  all  the  items  in 
the  cash  book  marked  E.,  as  well  receipts  as  disbursements, 
appeared,  as  in  the  customary  method  of  book-keeping,  to  have 
been  posted  into  certain  pages  in  the  defendant's  ledgers,  the 
numbers  of  those  pages  being  entered  opposite  to  the  items  in  the 
cash  book  ;  and  that  on  reference  to  the  corresponding  pages  in 
the  ledgers  it  appeared  that  many  of  such  items  were  so  posted 
accordingly ;  but  that  others  of  them  appeared  to  be  posted  into 
pages  of  the  ledgers  which  were  fastened  up  and  not  open  to 
inspection;  and  that  several  of  such  last-mentioned  items 
(which  the  affidavit  specified)  were  entries  relating  to  the 
accounts  of  Lord  Glamis. 
[  634  ]  The  defendant  Fernie,  by  an  affidavit  in  reply,  stated  that  the 

indexes  of  the  ledgers  contained  nothing  relating  to  any  of  the 
matters  in  question  in  the  cause,  except  the  numbers  of  the  pages 
in  the  ledgers,  and  that  those  pages  themselves  were  left  open. 
He  further  deposed,  that  the  entries  in  the  cash  book  marked  E. 
were  not  entered  or  posted  in  any  ledgers  or  books  in  his 
possession,  except  in  a  ledger  marked  E.,  which  had  been  left 
entirely  open  to  the  inspection  of  the  plaintiff's  solicitor,  and 
which  was  kept  by  the  deponent  expressly  for  the  accounts 
between  himself  and  Lord  Glamis ;  and  that  the  deponent  kept 
such  part  of  the  accounts  as  related  to  Lord  Glamis's  estates  at 
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Redbum,  and  to  various  other  receipts  and  payments  made       Bowes 
on  his  account,  in  another  book,  which  was  taken  away  by       feksie. 
Lord  Glamis  in  1838,  and  retained.     He  further  deposed  that 
sach  entries  in  the  cash  book  E.  as  were  not  to  be  found  posted 
in  ledger  K.,  referred  to  the  book  so  retained. 

In  a  second  affidavit  the  defendant  specified  the  particular 
pages  which  he  had  sewed  up  in  his  several  account  books 
and  ledgers.  In  the  ledger  marked  H.,  he  stated  that  he  had, 
among  other  pages,  sewed  up  from  page  1  to  page  45,  and  in 
the  ledger  marked  I.  from  page  1  to  page  68,  both  inclusive, 
and  that  in  none  of  the  pages  of  the  said  several  books  so 
sewed  up  was  contained  any  entry  relating  to  the  matters 
in  question  in  the  cause.      In  accordance  with  this  affidavit,  I 

the  indexes,   and   also   several   pages,   which   had   on   former  i 

inspections  been  fastened  up  in  the  body  of  the  ledgers,  were  I 

now  left  open. 

By  a  subsequent  affidavit  of  the  plaintiff's  solicitor  it  appeared  j 

that  upon  an  inspection  had  by  him  in  "^August,  1837,  pages  35,  [  *6S5  ] 
36,  and  37  of  ledger  H.  and  page  48  of  ledger  I.  (which  were 
now  fastened  up),  were  open  on  that  occasion,  and  that  they 
then  contained  entries  relative  to  the  matters  in  question 
in  the  cause.  The  defendant,  by  an  affidavit  in  answer, 
adnutted  the  fact,  but  stated  that  the  pages  specified  had  been 
afterwards  accidentally  closed,  in  consequence  of  the  leaves 
having  been  inadvertently  fastened  up  to  a  wrong  page,  and 
that  immediately  on  discovering  the  mistake  he  had  proceeded 
to  rectify  it. 

Upon  these  affidavits,  the  Vice-Ghancellor  made  an  order, 
referring  it  to  the  Master  to  open  and  inspect  the  several  books 
and  ledgers  last  mentioned,  and  report  what  parts  of  them 
(if  any)  ought  not  to  be  inspected  by  the  plaintiff,  and  to  seal 
np  such  parts  only ;  and  further,  that  the  defendant  should 
produce  and  leave  the  same  books  and  ledgers  in  the  Master's 
oflSce  as  the  Master  should  direct:  but  the  plaintiff  and  her 
solicitor  were  not  to  inspect  them  without  the  Master's 
permission. 

The  defendant  Femie  now  moved  that  this  order  might  be 
discharged. 
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BowBB  Mr,  Simpkinsotif  for  the  motion  : 

r. 

Fkbnib.  The  Vice-Chancellor  proceeded  upon  the  groand  that  the 

four  pages  which  are  now  sealed  up  were  open  in  August,  1887, 
and  are  sworn  by  the  plaintiff's  solicitor,  and  not  denied  by  the 
defendant,  to  have  then  contained  entries  relating  to  matters 
in  question  in  the  cause,  a  circumstance  which  raised  such  a 
degree  of  suspicion  as,    in  his  Honour's  opinion,  warranted 

[  'Hse  ]  the  reference  to  the  Master.  Suspicion,  however,  is  no  *suflS- 
cient  ground,  in  a  case  of  this  description,  for  inducing  the 
Court  to  subject  the  whole  of  a  tradesman's  books  and  ledgers 
to  the  inquisitorial  scrutiny  of  a  Master.     *     ♦     * 

Sir  W,  Home  and  Mr.  Lovat,  contra  : 

The  Vice-Chancellor's  order  was  grounded  upon  this,  that  a 
defendant  shall  not  be  permitted  to  contradict  himself.  If  he 
does,  the  Court  refers  it  to  the  Master  to  inquire  into  and  state 
how  the  fact  stands.  If,  therefore,  he  falsifies  his  own  answer 
or  his  own  affidavit,  an  inspection  will  be  directed  to  be  had, 
qualified  in  the  manner  which  has  been  directed  here.  The 
principle  of  the  cases  referred  to  is,  that  you  shall  not  be 
permitted  to  contradict,  by  extrinsic  evidence,  the  statement 
of  the  party  himself :  but  that  principle  does  not  apply  where, 
to  use  the  gentlest  expression,  the  defendant  has  convicted 
himself  of  gross  incorrectness  and  inconsistency. 

[  637  ]        The  Lord  Chancellor  : 

If  the  practice  of  the  Court,  or  any  precedent,  had  been  found 
to  authorise  such  an  order  as  the  present,  I  should  feel  no  dis- 
inclination to  support  it,  for  certainly  the  circumstances  are 
most  suspicious,  and  the  defendant's  statements  any  thing  but 
satisfactory.  On  the  face  of  them,  it  was  clear  that  the  indexes 
must  have  related  to  the  matters  in  question  in  the  cause,  and 
that  fact  is  not  now  denied;  and  I  should  therefore,  have  no 
hesitation  in  giving  as  much  discovery  as,  consistently  with  the 
practice,  I  could  give. 

So  far  as  the  defendant's  affidavits  contain  statements  at 
variance  with  each  other,  or  so  far  as  the  dociunent  itself  shows 
a  discrepancy  in  his  statements,  it  would  be  quite  consistent 
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with  the  rules  of  the  Court  to  get  at  the  truth  by  compelling  the  Bowbs 
party  to  give  discovery :  and  if  there  be  now  any  matters  which  p^brnie. 
are  open  to  that  observation,  either  from  contradiction  in  the 
affidavits,  or  from  the  character  of  the  entries  themselves,  I  am 
ready  to  make  the  order  for  inspection  to  that  extent ;  but  it  is 
quite  new  to  me,  and  no  authority  has  been  produced  for  holding, 
that  an  order  of  this  sort  may  be  directed  upon  an  answer.  It 
is  not  because  you  Buspect  that  a  defendant  has  stated  facts 
incorrectly  or  untruly  in  his  answer,  that  you  are  at  liberty  to 
disregard  those  statements.  If,  with  respect  to  a  particular 
matter,  a  defendant  has  made  inconsistent  and  contradictory 
Btatemente,  the  plaintiff  may  adopt  and  act  upon  that  which  is 
most  in  his  own  favour.  But  his  answer  may  be  open  to  every 
possible  suspicion,  and  yet,  according  to  the  practice,  the  Court 
cannot  reject  it. 

I  do  not  think  that  the  order  can  be  maintained  in  its  present 
shape;  but  as  it  was  open  to  the  Vice-Chancellor,  upon  the 
motion  before  him,  to  order  the  production  *and  inspection  of  [  'ess  ] 
any  books  or  accounts,  as  to  which  the  defendant  had  made 
contradictory  statements,  or  as  to  which  the  documents  them- 
selves showed  a  discrepancy,  let  any  such  be  pointed  out  to  me 
now,  and  I  will  order  them  to  be  inspected.  It  seems  to  me, 
however,  now  that  access  has  been  given  to  the  indexes  and  to 
the  four  pages  formerly  open  in  ledgers  H.  and  I.,  the  plaintiff  has 
got  all  she  can  require. 


BOYS  V.  MOKGAN.  isss. 

July  7. 
<3  My.  &  Cr.  661—669;  S.  C.  7  L.  J.  (N.  S.)  Ch.  247  ;  2  Jiu:.  608.)  -JL 

The  following  passage  at  the  end  of  a  will,  '  *  I  guess  there  will  be  found    cq^tkhh  a  v 
sufficient  in  my  banker's  hands  to  defray  and  discharge  my  debts,  which  l.C.       ' 

I  hereby  desire  E.  M.  to  do,  and  keep  the  residue  for  her  own  use  and         r  ggj  -i 
pleasure/*  was  held,  under  the  circumstances  and  upon  the  whole  context 
of  the  will,  to  amount  to  a  gift  of  the  general  residuary  personal  estate 
to£.M. 

It  is  irregular  to  comprise  in  one  petition  of  appeal  an  appeal  against 
orders  made  in  distinct  suits. 

Thb  original  bill,  which  was  filed  in  September,  1885,  stated, 
in  substance,  that  in  the  year  1825,  John  Boys  formed  a  connec- 
tion with  Eliza  Morgan,  who  shortly  afterwards  went  to  reside 
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BoTs        with  him,  and  who  continued  to  live  under  his  protection  from 

'I? 

MoBGAK.  that  time  until  his  death:  that  she  gradually  acquired  great 
[  '662  ]  influence  *over  him :  that  having  become  acquainted  with  the 
nature  and  extent  of  his  property,  she  formed  a  plan  for  securing 
the  possession  of  it  to  herself ;  and  that  in  furtherance  of  that 
plan,  having  by  various  fraudulent  artifices  established  a  complete 
ascendancy  over  his  mind,  she  prevailed  upon  him,  in  the 
months  of  October  and  November,  1881,  to  transfer  two  several 
sums  of  6,000Z.  each,  in  the  8}  per  cents.,  and  afterwards,  in  the 
month  of  October,  1884,  two  further  sums  of  6,8172.  4^.  8d. 
8  per  cent.  Consols,  and  5,2001.  8  per  cent.  Reduced  Bank 
Annuities,  from  his  own  name  into  hers  in  the  books  of  the 
Company  of  the  Bank  of  England.  The  bill  charged  that  at 
the  time  when  such  last-mentioned  transfers  were  made.  Boys 
was  of  the  age  of  eighty-two  years,  and  from  his  great  age, 
childish  imbecility,  and  unsoundness  of  mind,  was  wholly 
incapable  of  managing  his  affairs :  that  he  died  in  August,  1885, 
intestate;  and  that  letters  of  administration  were  thereupon 
granted  to  the  plaintiff  as  one  of  his  next  of  kin.  The  bill 
prayed  that  the  transfers  of  the  several  sums  of  stock  might  be 
declared  fraudulent  and  void,  and  that  Eliza  Morgan  might  be 
ordered  to  transfer  them  to  the  plaintiff,  for  the  purpose  of  being 
applied  in  a  due  course  of  administration. 

On  the  9th  of  May,  1888,  the  plaintiff  filed  what  was  termed 
a  supplemental  bill,  whereby  after  setting  forth  the  substance  of 
the  former  bill,  he  stated  that  Eliza  Morgan  alleged  that  John 
Boys  had  left  a  will  which  was  in  the  following  words: 
"London,  No.  11,  Gower  Street  North,  28th  June,  1886.  To 
my  friends  and  relations  who  may  be  curious  to  inquire,  be  it 
known  that  a  few  years  back  of  my  own  free  will,  I  gave  to 
Eliza  Morgan  commonly  called  Eliza  Castillo,  all  my  furniture, 
table,  and  bed  linen,  and  apparel,  plate,  watches,  and  trinkets 
[  ♦668  ]  of  any  kind  then  in  my  possession,  a  pianoforte,  all  my  ^library, 
manuscripts,  papers,  &c.,  whatever  have  been  added  and  may 
hereafter  be  added  previous  to  my  decease,  without  any  exception 
whatever,  to  her  sole  use  and  disposal,  under  promise  from  her 
that  she  will  take  care  that  I  shall  never  be  in  want  of  any 
articles  as  long  as  I  live.     Having  attained  to  the  eighty-second 
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year  of  my  existence,  and  finding  the  infirmities  of  age  increasing,         bots 

Vm 

I  choose  to  give  her  this  voucher  of  the  truth,  that  none  may  Morgan. 
question  or  trouble  her  to  make  declaration  of  it.  She  knows 
that  thirty  years  ago,  I  agreed  with  Dr.  Hector  Campbell  that 
he  should  have  my  carcase  for  chemical  and  anatomical  experi- 
ments to  be  by  him  performed  upon  it,  if  he  could  prevail  on  her 
to  give  it  to  him ;  doubting  her  compliance,  I  will  trouble  my 
head  no  more  about  it.  The  world  may  think  this  to  be  from  a 
spirit  of  singularity  or  whim  in  me.  Be  that  as  it  may,  I  have 
always  had  a  mortal  aversion  to  funeral  pomp  and  expense; 
and,  therefore,  trust  she  will  avoid  it ;  and  had  rather  be  given 
away  with  the  sum  a  funeral  would  cost,  for  the  purpose  of 
dissection  and  chemical  experiments.  I  guess  there  will  be 
found  sufficient  in  my  banker's  hands  to  defray  and  discharge 
my  debts,  which  I  hereby  desire  Mrs.  Eliza  Morgan  to  do,  and 
keep  the  residue  for  her  own  use  and  pleasure.     John  Boys." 

The  supplemental  bill  then  stated  that,  in  November,  1885,  a 
suit  was  instituted  by  Eliza  Morgan  in  the  Prerogative  Court, 
for  the  purpose  of  establishing  the  validity  of  the  before 
mentioned  will:  that,  after  various  proceedings  in  that  suit, 
judgment  was  finally  pronounced  in  March,  1838,  declaring  the 
instrument  to  be  a  valid  will,  revoking  the  letters  of  administra- 
tion previously  granted  to  the  plaintiff,  and  granting  probate  of 
the  will  to  Eliza  Morgan,  as  executrix  according  to  the  tenor. 
The  bill  then  charged  that  Eliza  Morgan  was  *a  stranger  in  [  •664  j 
blood  to  the  testator:  that  the  before-mentioned  sums  were 
transferred  into  her  name  by  the  testator  without  any  considera- 
tion whatever,  and  that  she  continued  to  hold  them  as  a  trustee 
for  the  testator  :  that,  at  the  date  of  the  will,  the  testator  had  at 
his  banker's  more  than  sufficient  to  pay  all  the  debts  which  he 
then  owed.  The  bill  prayed  a  declaration  that  the  general 
residue  of  the  testator's  estate  did  not  pass  by  the  will,  and  that 
Eliza  Morgan  was  a  trustee  of  the  aforesaid  several  sums  of 
stock  for  the  benefit  of  the  plaintiff  and  the  rest  of  the  testator's 
next  of  kin;  and  that  those  sums  might  be  transferred  into 
Court  and  secured,  until  distribution  should  be  made  among  the 
parties  beneficially  interested. 

The  defendants  to  both  these  bills  were  Eliza  Morgan  and 

22—2 
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BoTs  the  several  persons  who,  together  with  the  plaintiff,  were  the 
MoEGAN.      ^6xt  of  kin  of  the  testator. 

On  the  24th  of  May,  1838,  the  defendant  Morgan  put  in  a  plea 
to  the  first  bill,  pleading  the  judgment  of  the  Prerogative  Court 
and  the  grant  of  probate  of  the  will  to  her ;  and  she,  on  the 
same  day,  filed  a  demurrer  to  the  second  bill,  for  want  of  equity. 
The  plea  and  demurrer  came  on  to  be  heard  together,  when  the 
Vice-Chancbllor  made  two  separate  orders,  allowing  them  both, 
without  costs  (i). 

The  plaintiff  presented  a  petition  of  appeal  against  both 
orders.  The  petition  was  presented  in  one  of  the  causes  only ; 
and  as  the  parties  to  the  two  were  precisely  the  same,  it  did  not 
clearly  appear  in  which  it  was  presented. 

The  Solicitor-General  took  a  preliminary  objection  to  the 
[  •665  ]       petition,  on  the  ground  that  it  included,  as  the  *subject   of 
appeal,  two  several  orders  made  in  distinct  suits. 

The  Lord  Chancellor  considered  the  objection  valid ;  but  on 
the  appellant's  counsel  electing  to  treat  the  appeal  as  an  appeal 
against  the  order  on  the  demurrer  only,  and  undertaking  to 
amend  his  petition  by  restricting  it  accordingly,  he  allowed  the 
argument  to  proceed. 

Mr.  Wigram  and  Mr.  Richards,  for  the  appeal. 

The  Solicitor-General,  Mr.  Jacob,  and  Mr.  J.  Rmsell,  for  the 
defendant  Morgan,  in  support  of  the  demurrer. 

[Legge  v.  A8gill{2),  Ommanney  v.  Butcher (2),  Hastings  v. 
Hane{^)y  and  other  cases  were  cited.] 

The  Lord  Chancellor  : 

The  question  turns  upon  the  meaning  which  the  testator 
attached  to  the  term  '^residue** — whether  he  meant  the  residue 
of  whatever  balance  there  might  be  in  his  banker's  hands,  or 
whether  he  meant  the  residue  of  the  property  which  he  had  to 

(1)  See  9  Sim.  289.  (3)  24  B.  E.  42  (T.  &  R.  260). 

(L')  i>4  R.  R.  51  (T.  &  R.  26J.  ;/.)•  W  ^^  R.  R.  79  (6  Sim.  67). 
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dispose  of.  Now,  it  is  to  be  assumed  as  a  fact,  upon  the  present  Bots 
consideration,  that  he  had  transferred  certain  funded  property  morqan. 
into  the  name  of  the  person  to  whom  probate  of  this  will  has 
been  ^granted,  and  to  whom  the  residue,  whatever  it  may  be,  is  [  *666  ] 
given.  On  the  face  of  his  will  he  desires  that  his  friends  and 
relations,  that  is,  those  persons  who  are  interested  in  his  estate, 
may  be  apprised  that  he  had  given  furniture,  and  a  variety  of 
other  articles  which  he  enumerates,  to  the  same  person.  It  is 
quite  clear  he  considered  that  he  had  divested  himself  of  the 
whole  of  his  property,  and  that  this  person  was  the  depositary  of 
that  property :  for  when  he  states  that  he  had  done  so  under  a 
promise  from  her  that  she  would  take  care  he  should  never  be 
in  want  of  any  thing  as  long  as  he  lived,  it  is  impossible  not  to 
suppose  that  he  conceived  her  to  be  the  donee  of  the  property, 
without  the  use  of  which  he  would  not  be  able  to  continue 
enjoying  the  comforts  of  life,  and  that  he  had  done  so  in  con- 
sequence of  her  promise  that  he  should  not  want  for  anything  as 
long  as  he  lived. 

In  considering  what  he  meant  by  the  word  "  residue,"  it  is 
extremely  important  to  see  what,  on  the  face  of  his  will,  he 
shows  to  have  been  his  view  of  the  interest  which  this  person 
was  to  take  in  his  property.  He  supposed  she  had  got  the  whole 
or  nearly  the  whole  of  it.  He  had  actually  transferred  to  her 
his  funded  property ;  or  at  least  a  great  portion  of  it,  for  it  is 
not  alleged  to  have  been  the  whole.  He  states  that  he  had 
made  over  to  her  a  variety  of  other  articles ;  and  accompanies 
that  statement  with  the  expression  I  have  already  referred  to. 

The  next  passage  which  is  at  all  material,  is  that  in  which, 
after  disposing  of  his  body  for  the  purpose  of  dissection,  the 
testator  speaks  of  his  funeral.  He  says  he  has  a  great  aversion 
to  funeral  expense,  and  therefore  trusts  she  will  avoid  it.  How 
is  she  to  avoid  it  ?  What  had  she  to  do  with  it  ?  If  he  had 
named  her  ^executrix,  no  doubt,  as  incident  to  the  office,  what-  [  *<>67  ] 
ever  might  be  the  ultimate  disposition  of  the  property,  he  might 
consider  her  as  having  the  disposal  of  it,  as  far  as  the  funeral 
expenses  were  concerned;  but  there  is  no  nomination  of  an 
executrix  in  terms.  She  obtains  the  appointment  of  executrix, 
uoi  because  he  has  in  terms  nominated  her,  but  because  she  is 
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BovB  considered  by  the  Ecclesiastical  Court  as  having  been  so  treated, 
MoBQAN.  with  reference  to  the  property  to  be  administered,  as  to  come 
within  the  rule  of  that  Court  by  which  it  grants  probate  to  a 
person  as  executor,  though  not  named  as  such.  It  is  quite  clear 
she  was  to  have  the  control  of  what  would  be  the  amount  of  the 
funeral  expenses.  Thus  far,  no  property  had  been  given  to  her 
over  which  she  could  have  any  control  for  funeral  expenses. 
Of  course  it  is  not  to  be  supposed  that,  after  having  made  her  a 
present  of  the  stock  by  transferring  it  to  her — after  having  also 
given  her  all  his  other  articles  of  property,  on  condition  that  she 
should  not  let  him  want  for  any  thing  as  long  as  he  lived, — he 
could  have  meant  that  his  funeral  expenses  should  be  defrayed 
out  of  those  funds.  It  is  quite  clear  he  considered  that  Eliza 
Morgan  would,  after  his  death,  be  in  possession  and  have  the 
discretion  over,  and  the  control  and  administration  of,  the  funds 
out  of  which  the  funeral  expenses  were  to  be  defrayed. 

It  is  also  to  be  observed,  with  regard  to  the  funeral  expenses, 
that  the  testator  not  merely  limits  the  amount  of  money  to  be  spent, 
but  seems  rather  to  have  had  a  more  extensive  object  in  view.  His 
words  are,  **  I  had  rather  be  given  away  with  the  sum  a  funeral 
would  cost;"  not  directing  it  to  be  done,  but  expressing  a  prefer- 
ence that  the  money,  which  would  be  otherwise  expended  on  a 
funeral,  should  be  given  away,  and  not  spent  in  that  manner. 
[  668  ]  Then  comes  the  last  and  most  material  clause :  "I  guess  there 

will  be  found  sufficient  in  my  banker's  hands  to  defray  and  dis- 
charge my  debts,  which  I  hereby  desire  Mrs.  Eliza  Morgan  to  do, 
and  keep  the  residue  for  her  own  use  and  pleasure."  The  appel- 
lant's argument  is  that  the  operation  of  this  clause  must  be  con- 
fined to  such  balance  only  as  might  be  in  the  banker's  hands. 
But  what  is  it  that  he  has  desired  to  be  done,  for  there  can  be  no 
ambiguity  about  that  ?  It  is  not  contended  that  the  direction  to 
pay  the  debts  is  to  be  confined  to  the  sum  in  the  banker's  hands: 
that  might  or  might  not  be  enough — it  is  a  mere  guess;  and 
although  it  may  be  said  that  this  particular  direction  is  unneces- 
sary, inasmuch  as  the  law  would  itself  give  effect  to  the  purpose, 
still  it  is  material  as  throwing  light  on  the  testator's  meaning. 
Undoubtedly  he  expresses  a  desire  that  his  debts  shall  be  paid  at 
all  events  ;  be  paid  by  whom  ?    By  the  individual  whom,  from 
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the  b^inning  of  the  will  to  the  end,  he  has  considered  to  be  the         Bots 

person  who  had  the  control  over  his  property,  part  of  which  he      morgan. 

had  given  her  in  his  lifetime,  and  who,  as  he  conceived,  would  have 

the  control  over  the  whole  of  it  at  his  death.     Immediately  after 

the  passage  as  to  discharging  his  debts  comes  the  clause  desiring 

that  she  shall  keep  the  residue  for  her  own  use  and  pleasure. 

There  is  undoubtedly  no  expression  showing  that  he  contemplated 

a  sorplus  beyond  what  would  be  required  to  satisfy  the  debts :  it  is 

quite  uncertain — a  mere  conjecture — "I  guess  there  will  be  found 

sufficient  in   my  banker's  hands  to  defray  and  discharge  my 

debts.'*    But  I  cannot  confine  the  operation  of  the  last  clause 

to  the  balance  in  the  banker's  hands,  without  at  the  same  time 

confining  the  direction  as  to  the  payment  of  the  debts  to  the 

same  balance  ;  and  if  I  were  to  do  so,  I  should  be  doing  violence 

to  the  words,  and  supposing  what  it  is  quite  absurd  to  suppose, 

viz.,  that  he  intended  *to  direct  that  the  debts  should  be  paid  out       [  *669  ] 

of  the  particular  balance,  which  might  or  might  not  be  sufiScient 

for  the  purpose.     The  legatee  could  not  control  the  payment  of 

the  debts,  and  the  creditors  would  have  a  right  to  payment  out  of 

any  property  they  could  find,  whether  in  the-banker's  hands  or  not. 

The  question  is,  did  the  testator  mean  that  the  debts  should  be  paid 

only  in  the  event  of  there  being  a  balance  in  the  banker's  hands 

sufficient  for  the  purpose  ?    No  such  intention  is  imputed  to  him : 

on  the  contrary,  the  contention  imputed  is  that  the  person  to 

whom  he  gives  the  residue  of  his  property  is  to  pay  the  debts  out 

of  that  property ;  that  is  to  say,  out  of  the  property  claimed  under 

his  residuary  gift :  and  what  is  found  in  the  will  relative  to  the 

balance  at  the  banker's  is  merely  an  expression  of  his  conjecture 

with  respect  to  the  amount  of  that  portion  of  the  residue. 

It  appears  to  me  that  the  cases  that  have  been  referred  to  are 

not  cases  which  exactly  govern  the  present :  the  expressions  are 

not  precisely  the  same ;  but  the  principles  on  which  Lord  Eldon 

proceeded  in  Crooke  v.  De  Vandes  (i),  and  Legge  v.  Asgill,  go  the 

full  length  which  is  required  in  the  present  case. 

I  therefore 

Dismiss  the  appeal,  but  with<mt  costs. 

(1)  Crooke  V.  De  Vandea  (9  Ves.  197)      the  will.    Legge  v.  Aagill  will  be  found 
tinned  upon  the  special  context  of      in  24  K.  K.  51. — O.  A.  S. 
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1837.  DEYDEN  V.  FEOST. 

Ntfv.  8, 16. 

jg3g  (3  My.  &  Cr.  670-676;  S.  C.  8  L.  J.  (N.  S.)  Ch.  235  ;  2  Jur.  1030.) 

Nov,  17.  If  the  same  person  is  agent  both  for  the  vendor  and  purchaser,  or  is 

himself  vendor  and  agent  for  the  purchaser,  whatever  notice  he  may 

CoTTSNHAM  ^*^®  ^^^  affoot  the  purchaser ;  and  a  purchaser  taking  a  conveyance 

L.G.       '  trom  a  vendor,  who  has  not  possession  of  the  title-deeds,  will  take  it 

r  670  1  "wiih.  notice  of  any  claim  which  the  party  in  possession  of  the  title  deeds 

may  have. 

The  benefit  of  the  vendor's  lien  for  purchase  money  unpaid  may  be 
assigned  by  parol  to  a  third  party ;  semble. 

An  equitable  mortgagee  is  not  entitled  to  have  out  of  the  estate  his 
costs  of  an  unsuccessful  attempt  to  defend  an  action  at  law  for  recovery 
of  the  mortgaged  premises. 

This  was  the  appeal  of  two  of  the  defendants,  the  personal 
representatives  of  John  Frost  deceased,  against  a  decree  of  his 
Honour  the  Vige-Ghancellob. 

The  Solicitor-Oeneral  and  Mr.  J.  J.  Jervis,  for  the  appeal. 

Mr.  Wigram  and  Mr.  Duckworth,  in  support  of  the  decree. 

The  material  facts  of  the  case,  and  the  points  raised  by  the 
appeal,  are  fully  stated  and  considered  in  the  judgment. 

1838.  The  Lord  Ghanoellor  : 

'     '  The  decree  in  this  case  gives  to  the  plaintiff  the  ordinary  relief 

as  an  equitable  mortgagee  for  the  sum  of  66Z.  ISa.  4d.,  as  to 
which  there  is  no  dispute :  but  the  questions  raised  by  the  appeal 
are,  whether  the  decree  is  right  in  also  giving  to  the  plaintiff  the 
benefit  of  a  lien  for  another  sum  of  601. ,  and  in  directing  that 
the  costs  at  law  which  the  plaintiff  has  been  compelled  to  pay  to 
the  defendants  should  be  repaid  by  them  personally  to  the  plain- 
tiff ;  and  in  giving  to  the  plaintiff  payment  of  his  own  costs  at 
law  out  of  the  estate. 

The  facts,  as  admitted  or  proved,  appear  to  be  that  James 
Kelsey,  the  original  owner  of  the  property,  created  several  mort- 
gages by  demises  for  terms  of  years,  prior  to  the  mortgage 
[  •671  ]  claimed  by  the  plaintiff;  and  on  the  *16th  of  May,  1821,  demised 
part  of  the  property  to  Thomas  Sharpe  for  nineteen  years,  to 
secure  661.  18s.  4d.  and  interest,  which  mortgage  term  has 
become  vested  in  the  plaintiff  by  assignment  of  the  executrix  of 
Thomas  Sharpe,  dated  the  20th  of  October,  1881. 
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On  the  12th  of  June,  1829,  Eelsey,  the  owner  of  the  inherit-  Dbtdbn 
aooe,  xK>nTeyed  the  property,  subject  to  the  mortgages,  to  one  frost. 
Atkinson,  upon  trust  to  sell;  and  on  the  2nd  of  June,  1880, 
Atkinson,  Kelsey,  and  all  the  mortgagees  except  the  executrix  of 
ShArpe,  who,  though  named  as  a  party,  did  not  execute  the 
deed,  joined  in  conveying  the  inheritance  and  assigning  the 
terms  to  one  Edward  John  Marr.  The  consideration  money,  as 
stated  in  the  deed,  was  sufficient  to  pay  what  was  stated  to  be 
due  to  the  several  incumbrancers,  including  the  mortgage  to 
Sharpe,  and  lOOZ.  more ;  which  sum,  therefore,  was  agreed  to  be 
paid  to  Atkinson,  the  trustee  for  sale. 

The  plaintiff  acted  in  this  transaction  as  agent  and  attorney 
for  Atkinson,  the  trustee  for  sale,  and  for  the  executrix  of 
Sharpe,  she  not  having  at  that  time  assigned  the  mortgage  to 
him ;  and  in  one,  or  other,  or  both  those  characters,  he  had  in 
his  possession  the  title-deeds  of  the  property  mortgaged  to 
Sharpe.    It  also  appears  that  Marr  was  clerk  to  Charles  Frost, 
an  attorney ;  and  the  answer  admits  that  this  deed  was  prepared 
by  Marr,  and  perused  on  his  behalf  by  Charles  Frost.    It  further 
appears  that  Marr  subsequently  borrowed  1,840Z.  of  John  Frost, 
and  by  lease  and  release,  of  the  24th  and  25th  of  August,  1880, 
conveyed  this  property  to  him,  by  way  of  mortgage,  to  secure 
that  sum.      The  answer  of  the  appellants  admits  that  Marr 
prepared  this  deed  also,  as  solicitor  or  agent  for  himself  and  the 
said  John  Frost,  and  that  Charles  Frost  looked  over  the  draft 
*of  it  as  a  friend,  after  it  was  prepared.    Atkinson  was  examined       [  *672  ] 
as  a  witness  in  the  cause ;  and  he  states  that  the  plaintiff  had  a 
lien  for  costs  on  account  of  the  sale  of  the  property,  and  that 
it  was  agreed  that  he  should  receive  the  1001.  due  from  Marr 
as  part  of  the  purchase-money,  and  agreed  to  be  paid  to  him 
(Atkinson)  on  account  of  such  claim ;  that  501.  were  accordingly 
paid  by  Marr  to  the  plaintiff,  and  a  promissory  note  given  for  the 
other  501.,  which,  not  being  paid,  is  the  sum  of  50Z.  in  question. 
Upon  these  facts  the  questions  are,  first,  had  the  plaintiff  a 
lien  for  this  50L  ?  and,  if  he  had,  secondly,  are  the  defendants, 
as  representing  the  mortgagee  under  Marr,  affected  by  such  lien ; 
that  is,  had  the  mortgagee  actual  or  constructive  notice  of  it  at 
the  time  when  his  mortgage- money  was  advanced? 
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dbtdkn  That  Atkinson  had  a  lien  for  50i.,  being  part  of  the  purchase- 

Fbost.  money  unpaid,  cannot  be  disputed :  and  he  states  himself  that 
he  agreed  that  the  plaintiff  should  receive  that  sum  from  the 
purchaser  Marr,  and  that  Marr  agreed  to  pay  it  to  him ;  that  is, 
he  (Marr)  gave  the  plaintiff  his  promissory  note  for  the  amount; 
and  this  transaction  took  place  whilst  the  title-deeds  were  in  the 
plaintiff's  possession,  which  he  would  be  clearly  entitled  to  hold 
till  the  amount  of  Sharpe*s  mortgage  was  paid,  and  which,  after 
such  payment,  he  would  have  been  entitled  to  retain  as  against 
his  client  Atkinson  until  his  bill  was  discharged ;  and  Atkinson's 
interest  in  these  title-deeds  would  in  that  case  have  been  to 
retain  them  till  Marr  had  paid  the  whole  of  his  purchase-money, 
that  is,  the  remaining  501. 

Under  these  circumstances,  could  Marr,  without  paying  the 
[  *673  j  50/.  to  the  plaintiff,  have  demanded  these  deeds  *from  him  ?  I 
think  clearly  not,  and  that  the  plaintiff  had  an  equitable  lien 
upon  them  for  the  50Z. ;  and,  if  so,  I  think  it  clear  that  the 
mortgagee  was  affected  with  notice  of  this  lien.  It  is  admitted 
that  Marr  acted  as  the  attorney  of  John  Frost,  the  mortgagee ; 
and  Marr  of  course  knew  that  50Z.  of  the  purchase-money 
remained  unpaid,  and  that  the  plaintiff  was  to  receive  that  sum. 
Now  Marr  was  vendor  and  attorney  or  agent  for  the  purchaser, 
John  Frost,  as  in  Sheldon  v.  Cox  (i),  or  concerned  both  for 
vendor  and  purchaser,  as  in  Le  Neve  v.  Le  Neve  (2).  Inde- 
pendently, however,  of  the  knowledge  of  Marr,  John  Frost  the 
mortgagee  was  in  this  case  taking  the  title  from  a  purchaser 
(Marr)  who  was  not  in  possession  of  the  title-deeds.  They 
were  in  the  possession  of  the  plaintiff,  a  circumstance  which, 
according  to  the  authority  of  Hiem  v.  Mill  (3),  was  of  itself 
sufficient  notice  of  the  title  of  the  party  in  possession  of  them. 

I  think,  therefore,  that  upon  both  these  grounds,  John  Frost, 
and  the  defendants,  who  represent  his  interest,  cannot  support 
the  defence  of  his  having  been  a  purchaser  without  notice. 

It  was  contended,  on  the  part  of  the  appellants,  that  to  give 
to  the  plaintiff  the  benefit  of  the  vendor's  lien  for  purchase- 
money  unpaid  would  be  contrary  to  the  Statute  of  Frauds ;  as 

(1)  Amb.  624.  (3)  9  R  E.  149  (13  Ves.  112). 

(2)  3  Atk.  646. 
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he  could  only  claim  it  by  parol  assignment  from  Atkinson,  the      Drydkn 
vendor.    It  is  to  be  observed,  however,  that  the  lien  for  the       frost. 
benefit  of  the  vendor  himself,  as  well  as  the  lien  by  the  posses- 
sion of  title-deeds,  are  not  reconcilable  with  the  principle  of  that 
statute,  but  that  nevertheless  equity  gives  effect  to  them ;  and 
that  the  plaintiff's  title  rests  upon  the  latter  as  well  as  upon  the 
•former ;  for  here  we  have  the  vendor  and  the  purchaser,  to  one       [  *674  ] 
or  other  of   whom  the  title-deeds   must,  after  satisfying  the 
mortgages,  belong,  concurring  in  an  arrangement  for  the  pay- 
ment to  the  plaintiff,  being  in  possession  of  the  title-deeds,  of 
what  remained  unpaid  of  the  purchase-money. 

I  am,  for  these  reasons,  of  opinion  that  the  decree  of  the 
Vicb-Chancbllor  is  right,  so  far  as  it  gives  to  the  plaintiff  the 
benefit  of  the  lien  to  secure  the  501. 

The  appeal,  however,  embraces  another  point ;  namely,  that 
direction  in  the  decree  by  which  the  defendants  are  directed 
personally  to  repay  to  the  plaintiff  the  costs  which  he  has  been 
compelled  to  pay  to  them  in  the  action  of  trover  to  be  presently 
adverted  to,  and  which  gives  to  the  plaintiff  payment  out  of  the 
estate  of  his  own  costs  at  law. 

The  facts  of  this  part  of  the  case  must  be  taken  wholly  from 
the  bill,  so  far  as  they  are  admitted  by  the  answer,  there  being 
no  evidence  applicable  to  it ;  and  from  them  it  appears  that  one 
William  Mortimer — who,  from  the  statement  in  the  bill,  **  that 
the  plaintiff  at  the  time,  and  for  some  time  afterwards,  believed 
him  to  be  a  tenant  of  part  of  the  premises,"  must  be  assumed  to 
be  a  stranger — called  at  the  plaintiff's  office,  and  left  a  key  of 
the  premises ;  whereupon  John  Frost,  in  whom  the  legal  estate 
was  vested,  brought  an  action  of  trover  for  the  key,  against  the 
plaintiff  and  Mortimer,  which  the  plaintiff  took  upon  himself  to 
defend;  and  a  verdict,  subject  to  a  case,  was  found  for  John 
Frost.  Afterwards,  Frost  having  died,  his  executors  had  the 
case  argued,  and  judgment  was  entered  up  for  the  plaintiff  in 
the  action ;  and  the  defendant,  the  plaintiff  in  this  suit,  there- 
upon paid  the  costs  and  delivered  up  the  key.  The  bill  appears 
to  *have  been  filed  after  the  argument  of  the  case  and  judgment  [  *675  ] 
of  the  court  of  law,  but  before  execution  thereupon ;  as  it  states 
the  judgment  and  prays  an  injunction  against  the  execution. 


848  1838.     CH.     8  MY.  &  CR.  675—676.  [r.r. 

Dbtdbn      But,  from  the  statement  in  the  answer,  that  injunction,  if  ever 
FB08T.       applied  for,  must  have  been  refused,  as  the  costs  were  paid,  and 
the  key  delivered  up. 

The  YiCB- Chancellor's  decree  directs  the  defendants  personally 
to  repay  to  the  plaintiff  the  costs  at  law  which  under  the  judgment 
he  had  paid  to  them,  and  that  the  plaintiff  should  have  his  own 
costs  at  law  raised  and  paid  out  of  the  mortgaged  premises. 

This  Court,  in  settling  the  account  between  a  mortgagor  and 
mortgagee,  will  give  to  the  latter  all  that  his  contract,  or  the 
legal  or  equitable  consequences  of  it,  entitle  him  to  receive,  and 
all  the  costs  properly  incurred  in  ascertaining  or  defending  such 
rights,  whether  at  law  or  in  equity.     But  even  as  to  the  costs  in 
equity  this  Court  exercises  a  discretion,  and  refuses  to  him  his 
costs  if  his  conduct  has  been  improper;   and,  in  some  cases, 
orders  him  to  pay  them.      In  Detillin  v.  Gale  (i)  Lord  Eldon 
says  he  ought  to  be  indemnified  to  the  extent  that  he  acts 
reasonably  as  mortgagee ;   which  must  mean  reasonably  with 
respect  to  such  rights  as  his  mortgage  title  gives  him :  England 
V.  Codrington  (2),  Morony  v.  0*Dea  (3),  Anonynwm  v.  Trecothick  (4). 
In  this  case  the  plaintiff's  title  was  in  equity  only;  but,  without 
applying  to  a  court  of  equity,  he  assumes  to  himself  the  right  of 
taking  possession,  and  adversely  retains  the  key,  the  symbol  of 
[  •676  ]       possession,  to  the  extent  *of  defending  the  action  of  trover.     In 
all  this  he  was  wrong,  as  the  judgment  at  law  proves.     The 
costs  he  has  incurred,  and  been  compelled  to  pay  in  that  useless 
and  ill-advised  contest,  were  not  in  furtherance  of  any  rights  to 
which  he  was  entitled  as  mortgagee,  but  in  asserting  a  supposed 
right  which  did  not  belong  to  him.     Did  he  in  so  doing  act 
reasonably  as  an  equitable  mortgagee  ?    Were  those  costs  neces- 
sarily or  properly  incurred  in  asserting  or  defending  the  right 
which  his  mortgage  gave  him?    Certainly  not.     Those  costs 
arose  from   a  mistake  as  to  his  rights,  from  an  attempt  to 
obtain  that  to  which  he  was  not  entitled,  and  cannot,  there- 
fore, be  brought  within  any  rule  or  principle  under  which  a 
mortgagee  is  entitled  to  costs. 

(1)  6  E.  B.  192  (7  Ves.  583;  see         (3)  1  Ba.  &  Be.  109. 

p.  585).  (4)  13  R.  E.  57  (2  V.  &  B.  181). 

(2)  1  £d.  169. 
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I  am  therefore  of  opinion  that  the  costs  of  this  unprofitable      Drtden 
cfrntest  aboat  the  key  must  be  borne  as  the  judgment  prescribes;       fbost. 
ami  that  there  is  no  equity  for  relieving  the  plaintiff  from  them  at 
the  expense  of  the  defendant,  or  of  the  estate. 

I  regret  that  there  exists  this  ground  for  the  appeal,  as  I 
should  have  been  much  better  satisfied  if  I  had  found  myself 
justified  in  dismissing  it  with  costs,  and  thereby  indemnifying 
the  mortgagee;  but,  as  the  case  stands,  the  decree  must  be 
varied  by  striking  out  so  much  of  it  as  relates  to  the  costs  of 
the  action  of  trover ;  and  there  can  be  no  costs  of  the  appeal. 


BAEBER  V.  BARBER  (1).  ms 

Julp 
(3  My.  &  Cr.  688—702  ;  S.  0.  8  L.  J.  (N.  S.)  Oh.  36 ;  2  Jur.  1029.)  jvi»t>.  12 

A  residuary  bequest  of  real  and  personal  estate  to  four  persons  as  Z~l 

teoants  in  common,  who,  with  two  others,  were  appointed  executors.  CoTTEirHAir 
One  of  the  four  having  renounced  probate :  Held,  that  his  fourth  share  L.C. 

lapeed.  [  688  ] 

The  intermediate  income  of  a  gift  of  residue  which  is  liable  to  be  divested 
on  a  future  contingency  belongs  to  the  original  donee  absolutely. 

John  Mackintosh,  by  his  will,  which  was  daly  executed  and 
attested  to  pass  freehold  estate  by  devise,  after  directing  that 
his  real  and  personal  estate  and  efifects  should  be  sold,  and  his 
debts  paid,  and  that  an  investment  should  be  made  to  answer 
a  certain  annuity  therein  mentioned,  and  giving  the  capital  of 
the  fund  so  to  be  invested,  after  the  death  of  the  annuitant,  to 
his  son  John,  and  his  daughter  Eliza  Jane,  gave  and  bequeathed 
onto  his  son  John  Mackintosh,  his  daughter  Eliza  Jane  Mackin- 
tosh, Mary  Ann  Shears,  and  Martha  Shears,  the  whole  residue 
of  his  property  of  every  description,  to  be  divided  among  them 
m  separate  and  equal  proportions.  And,  after  giving  special 
directions  with  respect  to  the  investment  and  application  of  the 
respective  shares  of  Mary  Ann  Shears  and  Martha  Shears,  his 
will  continued  as  follows  : 

*'  After  the  sale  of  my  estate  and  property  as  before  directed,       [  689  j 

(1)  Bui aoe  Griffiths  y.Pruen{lMO)  to  have  forfeited  his  title  under  a 
II  Sim.  202,  where  an  executor  who  residuary  bequest  in  the  will. — 
di«l  before  probate   was  held    not      0.  A.  S, 
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Barber  I  desire  that  the  property  I  have  bequeathed  to  my  son  John 
Barber.  Mackintosh  and  my  daughter  Eliza  Jane  Mackintosh  may  be 
invested  in  the  public  funds  of  Great  Britain,  in  separate 
accounts,  in  the  names  of  trustees  appointed  by  my  executors, 
and  also  in  the  names  of  my  son  and  daughter,  and  for  the 
sole  use  and  benefit  of  my  son  and  daughter.  And  it  is  also 
my  will  and  desire  that  the  interest  or  dividends,  arising  from 
the  said  funded  property  for  my  son  John,  be  applied  for  his 
maintenance,  education,  &c.,  until  he  arrives  at  the  age  of 
twenty-one  years;  and  after  that  period  he  shall  have  the 
power  of  receiving  such  interest  or  dividends  himself,  and 
dispose  of  it  as  he  may  think  proper,  until  he  arrives  at 
the  age  of  twenty-five  years :  then  the  whole  of  the  property 
I  have  bequeathed  to  him  shall  be  at  his  own  disposal 
without  control. 

''It  is  my  will  and  desire  that  half  the  property  which  I  last 
bequeathed  to  my  daughter  Eliza  Jane  may  be  invested  in  the 
public  funds  of  Great  Britain,  in  the  name  of  herself  and 
trustees  appointed  by  my  executors  for  that  purpose,  for  her 
maintenance,  education,  use,  and  benefit  during  her  life;  and 
for  her  child  or  children,  if  any,  living  at  the  time  of  her 
decease.  But  if  there  is  no  issue  living  at  the  time  of  her 
decease,  that  the  said  property  shall  devolve  to  my  son  John 
Mackintosh ;  and  in  case  he  is  dead  also,  and  has  left  no  issue, 
the  said  property  shall  devolve  to  my  executors  herein  named : 
but  if  there  is  issue  of  my  son  John  living,  then  it  shall  devolve 
to  that  issue.  And  the  other  half  of  the  property  bequeathed  to 
her  shall  be  invested  in  the  public  funds  for  her  sole  use  and 
benefit  until  she  arrives  at  the  age  of  twenty -one  years ;  then 
the  said  property  shall  be  at  her  own  disposal  without  control. 
[  690  ]  **  It  is  my  will  and  intention  that  my  son  John  Mackintosh 

may  dispose  of  his  property  by  will  after  he  has  attained  the 
age  of  twenty-one  years ;  but  should  he  die  before  he  arrives 
at  that  age,  then  the  said  property  shall  devolve  to  my  daughter 
Eliza  Jane,  if  she  is  living ;  and  should  Eliza  Jane  die  before 
she  is  twenty-one  years  of  age,  then  the  property  bequeathed  to 
her  shall  devolve  to  my  son  John ;  but  should  both  die  before 
they   arrive   at   twenty-one    years   of   age,   then   the   property 
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l«qneathed  to  them  shall  devolve  to  and  become  the  property       Baeber 

of  Mr.  Joseph    Barber,  America   Square,  Mr.  John  Stapp,  of       barber. 

Snowhill,  Mr.  Frederick  Grigg,  of  the  Old  South  Sea  House, 

and  Mr.  George  Capper,  of  Crosby  Square,  in  London,  to  be 

divided  betwixt  them  in  equal  proportions,  and  to  their  heirs 

for  ever ;  which  last  mentioned  four  persons  I  also  appoint  as 

my  executors,  to  see  that  every  thing  is  duly  executed  and 

performed  according  to  my  will   and   desire  herein.     I   also 

appoint  Mr.  Francis  Garratt  and  Mr.  John  Garratt  as  executors, 

in  addition  to  the  above  persons ;    for  which  I  request  these 

two  friends   will  accept  of  501.  each,  as  a  testimony  of  my 

regard.    I  also  request  that  Messrs.  Francis  and  John  Garratt 

Till  act  as   guardians  in   conjunction   with   Mr.  Capper,   Mr. 

Barber,  Mr.  Grigg,  and  Mr.  Stapp,  for  the  care  of  the  persons 

and  property  of  my  son  John,  and  Eliza  Jane,  and  Mary  Ann, 

and  Martha  Shears." 

The  testator,  by  an  unattested  codicil  (i),  stated  his  will  to  be, 
that  if  any  of  his  executors  should  refuse  to  accept  the  trust 
and  act  as  executor  according  to  the  directions  in  his  will, 
then  he  annulled  totally  his  bequest  of  his  property  to  every 
such  person  who  should  so  refuse. 

The  testator  died  in  the  year  1818,  leaving  his  son  and 
daughter,  John  Mackintosh  and  Eliza  Jane  Mackintosh,  "^his  [  *69i  ] 
sole  next  of  kin ;  and  a  bill,  was  soon  afterwards  filed  to  have 
the  rights  of  the  different  parties  interested  under  the  will 
ascertained,  and  the  property  administered  and  secured  for 
their  benefit,  under  the  direction  of  the  Court.  George 
Capper,  Francis  Garratt,  and  John  Garratt  renounced  probate 
of  the  will,  which  was  proved  by  the  three  other  persons  named 
as  executors,  who  alone  acted  in  the  execution  of  the  trusts. 

John  Mackintosh,  the  son,  died  in  November,  1884,  an  infant 

of  the  age  of  nineteen  years,  and  without  issue ;  having,  by  his 

will,  bequeathed  all  his  personal  estate  to  Eliza  Jane  Mackintosh, 

his  sister,  and  appointed  the  said  Joseph  Barber  his  sole  executor. 

Eliza  Jane  Mackintosh  died  a  few  months  afterwards,  also  under 

(1)  As  to  the  admissibility  of  ex-  to  the  office,  see  In  reAppleton  (1885) 

trinsic  evidence  in  connection  with  29  Ch.  D.  893,  54  L.  J.  Ch.  954,  52 

the  ordinary    presumption   that   a  L.  T.  906.— 0.  A.  S. 
bequest  to  an  executor  is  anuexed 
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babbeb  age  and  unmarried,  and  leaving  a  will:  and  upon  her  death  a  bill 
Bakbke.  o^  revivor  and  supplement  was  filed  by  her  personal  representa- 
tives against  the  six  persons  named  as  executors  in  the  will  of 
the  original  testator,  and  against  the  other  persons  interested  in 
his  residuary  estate,  praying  that  the  rights  of  the  plaintiffs,  as 
representing  Eliza  Jane  Mackintosh,  might  be  declared. 

The  decree  of  the  Mastbb  of  thb  Bolls,  made  at  the  hearing 
of  this  supplemental  cause,  contained,  amongst  other  things,  the 
two  following  declarations :  first,  that  so  much  of  the  income  of 
the  several  shares  of  John  Mackintosh  and  Eliza  Jane  Mackin- 
tosh, in  the  residue  of  the  original  testator's  estate,  as  accrued 
during  their  respective  lifetimes,  and  was  not  applied  in  their 
maintenance  or  education,  belonged  absolutely  to  them,  respec- 
tively, and  passed  by  their  respective  wills ;  and,  secondly,  that 
the  share  which  George  Capper  would,  under  the  original 
testator's  will,  have  taken  in  the  two  several  moieties  of  the 
one  fourth  share  of  the  residuary  estate  thereby  bequeathed 
[  *692  ]  to  Eliza  Jane  Mackintosh,  and  to  her  *and  her  children,  and 
also  in  the  one  fourth  share  of  such  residuary  estate,  thereby 
bequeathed  to  John  Mackintosh,  had,  in  consequence  of  Capper 
having  renounced  probate,  devolved  upon  the  defendants  Barber, 
Stapp,  and  Grigg,  as  tenants  in  common ;  and  that  those  three 
persons  were  entitled,  in  equal  thirds,  to  the  said  two  one  fourth 
shares  accordingly. 

The  plaintiffs  and  the  defendants,  the  acting  executors  of  the 
original  testator,  presented  cross-petitions  of  appeal  against  the 
decree  of  the  Mastbb  of  thb  Bolls  (i),  which  came  on  to  be 
heard  together. 

The  plaintiffs,  by  their  appeal,  submitted  that  the  contingent 
bequest  over  of  the  shares  of  residuary  estate,  previously  bequeathed 
to  the  testator's  son  and  daughter,  was  not  a  gift  to  the  persons, 
as  a  class,  who  should  take  upon  themselves  the  office  of  executors, 
but  was  a  gift  to  the  four  individuals  named,  as  tenants  in  com- 
mon ;  and  that  the  one  fourth,  therefore,  of  that  residue,  which 
Capper  had  lost  in  consequence  of  his  declining  to  act,  was  a 
lapsed  legacy,  and  went  to  the  testator's  next  of  kin. 

The  defendants'  petition  of  appeal  submitted  that,  upon  the 

(1)  See  7  L.  J.  (N.  S.)  Ch.  70,  1  Jur.  915. 
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trne  construction  of  the  will,  such  portion  of  the  income  as  had  Babbbb 
accumulated  upon  the  respective  shares  of  residue,  bequeathed  babbbr. 
to  the  testator's  son  and  daughter  respectively  during  their 
minorities,  did  not  vest  in  the  son  and  daughter  absolutely, 
so  as  to  form  part  of  their  estate,  and  pass  to  their  respective 
personal  representatives ;  but  that  in  the  event,  which  had 
happened,  of  their  both  dying  under  age,  it  had  passed,  under 
the  ulterior  limitation,  to  the  persons  who,  upon  that  event, 
were  appointed  to  take  in  remainder  the  shares  of  capital  out 
of  which  such  accumulation  of  income  had  arisen. 

The  petitions  of  appeal  also  raised  two  other  questions ;  but  [  093  ] 
as  these  turned  merely  upon  the  construction  of  particular 
clauses  and  expressions  in  the  will,  and  involved  no  general 
principle,  it  has  not  been  considered  expedient  to  report  the 
case  as  to  them,  or  to  set  out  those  parts  of  the  will  upon  which 
they  arose. 

Mr,  Wigram,  Mr,  Humphry^  Mr,  Eldcrton,  and  Mr,  Loftus 
Wigram,  for  the  plaintiffs. 

Mr.  Tinney,   Mr,   Knight  Bruce,  Mr.  Richards,  and   Mr, 
RomiUg,  for  the  defendants,  the  executors. 

The  cases  referred  to  upon  the  question  raised  by  the  plaintiffs 
appeal  are  stated  and  considered  in  the  judgment. 

Upon  the  question  raised  by  the  defendants'  appeal,  Xicholls  v. 
Osbom  (1),  Chaworth  v.  Hooper  (2),  Skey  v.  Barnes  (3)  were  cited. 

Thb  Lord  Chancellor  [after  affirming  the  judgment  of  the       JVur.  12. 
Mastbb  of  the  Rolls  upon  another  question,   raised  by 
the  defendants'  appeal :] 

The  remainin<^  question  upon  the  appeal  of  the  defendants  is, 
as  to  the  interest  upon  the  shares  of  the  residue  bequeathed  to 
John  and  Eliza  Jane,  they  having  both  died  under  twenty-one, 
and  thereby  lost  the  benefit  of  the  capital  of  such  shares. 

The  gift  is  to  the  four  residuary  legatees  absolutely,  subject 
to  the  following  directions :  The  investment  *is  to  be  for  the      [  •694  ] 
sole  use  and  benefit  of  John  and  Eliza  Jane.     The  interest  and 

(1)  2  P.  Wms.  419.  (3)  17  E.  E.  91  (3  Mer.  335). 

(2)  2  Br.  C.  C.  82. 

B.B. — ^vol.  xlv.  28 
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Barbbr  dividends  of  John's  share  are  to  be  applied  for  his  maintenance 
Barber.  ^^^  education  till  twenty-one :  from  that  age  till  twenty-five  he 
is  himself  to  receive  and  to  have  power  to  dispose  of  such 
interest  and  dividends;  and  at  twenty-five  the  whole  property 
is  to  be  at  his  disposal.  Half  the  property  last  bequeathed  to 
Eliza  Jane  is  to  be  invested  for  her  maintenance,  education, 
use,  and  benefit,  for  her  life,  with  remainder  to  her  children ; 
and  if  there  should  be  none,  the  said  property  is  to  devolve  to 
John :  and  if  he  should  also  die  without  issue,  the  said  property 
is  to  devolve  to  the  executors.  The  other  half  of  the  property 
bequeathed  to  Eliza  Jane  is  to  be  invested  for  her  sole  use  and 
benefit  till  twenty-one,  when  the  same  is  to  be  at  her  sole 
disposal.  If  both  John  and  Eliza  Jane  die  before  twent}'^-one, 
the  property  bequeathed  to  them  is  to  devolve  and  become  the 
property  of  the  four  executors. 

The  gifts  are  absolute,  except  in  the  event  of  death  under 
twenty-one;  and  the  interest  of  Eliza  Jane's  share  is,  in  the 
mean  time,  to  be  applied  for  her  use  and  benefit  as  to  one  half, 
and  her  sole  use  and  benefit  as  to  the  other  half.  The  interest 
and  dividends  of  John's  share  are  directed  to  be  applied  for  his 
maintenance,  education,  &c.  till  he  attains  twenty-one.  As  to 
both,  the  investments  are  to  be  for  the  sole  use  and  benefit  of 
the  legatee;  and  the  gift  over  is  of  *'  the  property  bequeathed," 
the  expression  throughout  used  in  describing  the  capital. 

As  to  the  whole  of  John's  share,  and  as  to  one  half  of  Eliza 
Jane's  share,  the  gift  is  absolute ;  but  the  power  of  disposition 
is  postponed  till  a  certain  age ;  and  of  the  other  one  half  of 
Eliza  Jane's  share  she  is  tenant  for  life ;  and  as  to  all,  there  is 
[  ♦eu.")  ]  a  gift  over,  upon  the  happening  *of  certain  events ;  but  till  such 
events  happen,  the  property  belongs  to  the  legatees  John  and 
Eliza  Jane,  and  they  are  entitled  to  the  interest  of  it.  It  is 
vested,  subject  to  be  devested.  The  ordinary  result  of  such 
vesting  is  to  give  to  the  legatee  a  right  to  the  intermediate 
interest ;  and  he  cannot  be  less  entitled  to  it  because  the  testator 
has  directed  the  interest  to  be  applied  for  his  maintenance, 
education,  &c.,  for  his  use  and  benefit,  or  for  his  sole  use  and 
benefit.  And  who  is  it  who  contest  this  claim  of  the  legatees  ? 
Why,  the  legatees  over.     Do  the  terms  of  the  gift  over  give  it? 
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The  terms  used  are  "  the  property  bequeathed  "  to  the  first  Barbbr 
legatee — the  very  terms  used  in  describing  the  capital,  and  bauber. 
lerms  by  no  means  applicable  to  the  interest  upon  the  property 
beijueathed,  which  might  arise  after  the  bequest  had  taken 
effect.  If  they  cannot  claim  under  the  terms  of  the  gift  over, 
that  is,  if  the  interest  accrued  be  not,  in  terms,  given  over  with 
the  capital,  they,  as  legatees  of  that  capital  upon  a  contingency, 
can  have  no  title  to  the  interest  which  arose  prior  to  the  con- 
tingency. I  think,  therefore,  the  judgment  of  the  Master  of 
THB  Bolls  entirely  right  upon  this  point  also ;  and,  as  this 
exhausts  the  grounds  of  the  appeal  of  the  defendants,  I  think 
that  such  appeal  must  be  dismissed  with  costs. 

[The  Lord  Chancellor  then  stated  the  two  questions  which 
had  been  raised  on  the  appeal  of  the  plaintiffs,  and  after  dis- 
losing  of  the  first,  as  to  which  he  concurred  in  the  judgment  of 
the  Master  of  the  Bolls,  continued  as  follows :] 

The  last  question  is  one  of  much  more  difficulty.  The  plain- 
tiffs claim  the  share  of  George  Capper  as  undisposed  of,  the 
gift  to  him  having  failed  by  his  refusing  to  act  as  executor. 
The  three  other  executors  named  with  him  as  residuary  legatees, 
on  the  other  hand,  contend  *that  they  are  entitled  to  the  residue  [  *696  ] 
in  thirds,  including,  therefore,  the  share  destined  for  George 
Capper.  The  direction  in  the  will  is  that,  in  the  event  of  the 
death  of  John  and  Eliza  Jane  under  twenty-one,  the  property 
bequeathed  to  them  shall  devolve  to,  and  become  the  property 
of  the  four  persons,  each  particularly  named  and  described,  to  be 
divided  l>etwixt  them  in  equal  proportions,  and  to  their  heirs  for 
ever ;  which  last  mentioned  four  persons  he  appoints  executors ; 
and  he  afterwards  appoints  two  other  executors.  It  is  not  now 
in  dispute  that  this  bequest  was  made  to  these  four  persons  as 
executors;  that  is,  upon  condition  that  they  took  upon  them- 
selves that  office,  and  consequently  that  Mr.  Capper,  having 
renounced,  cannot  claim  his  share;  but  that  being  so  does  not 
appear  to  me  to  assist  in  the  solution  of  the  present  question. 
That  would  have  been  so,  just  as  much  as  if  Capper  had  been 
the  only  executor,  and  the  only  legatee  over.  That  question 
depends  entirely  upon  whether  the  gift  be  conditional  or  not. 

The  question  to  be  decided  is,  who  are  the  legatees  ?    It  is  quite 

23—2 
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barbbb  clear  that,  if  the  legatees  had  not  been  appointed  executors,  the 
Barbek.  S}^^  ^o  them  would  have  created  a  tenancy  in  common,  and 
therefore  that,  upon  the  failure  of  the  gift  to  any  one,  his  share 
would  have  been  undisposed  of,  and  that  the  three  others  could 
not  have  claimed.  And  it  is  equally  clear  that,  if  any  other 
condition  had  been  imposed  upon  these  four  tenants  in  common, 
upon  which  their  title  to  the  legacy  was  to  depend,  and  one  had 
refused  to  perform  the  condition,  his  share  would  have  been 
undisposed  of,  and  that  the  other  three  could  not  have  claimed 
it.  The  ground  upon  which  the  title  of  the  executors  who 
proved  is  rested  leaves  these  propositions  untouched ;  for  it 
[  •697  ]  stands  upon  this  ground,  that  *the  gift  is  to  a  class,  and  that 
the  three  executors  who  proved  constitute  the  class;  and  it 
was  contended  that  there  was  no  distinction  between  a  gift  to 
executors  as  tenants  in  common,  and  a  gift  to  certain  persons 
as  tenants  in  common  who  are  afterwards  appointed  executors. 

This,  as  all  other  questions  of  construction,  must  depend  upon 
the  intention.  A  gift  to  a  class  implies  an  intention  to  benefit 
those  who  constitute  the  class,  and  to  exclude  all  others ;  but  a 
gift  to  individuals  described  by  their  several  names  and  descrip- 
tions, though  they  may  together  constitute  a  class,  implies  an 
intention  to  benefit  the  individuals  named.  In  a  gift  to  a  class 
you  look  to  the  description,  and  inquire  what  individuals  answer 
to  it ;  and  those  who  do  answer  to  it  are  the  legatees  described. 
But  if  the  parties  to  whom  the  legacy  is  given  be  not  described 
as  a  class,  but  by  their  individual  names  and  additions,  though 
together  constituting  a  class,  those  who  may  constitute  the  class 
at  any  particular  time  may  not,  in  any  respect,  correspond  w^ith 
the  description  of  the  individuals  named  as  legatees.  If  a 
testator  give  a  legacy  to  be  divided  amongst  the  children  of  A. 
at  a  particular  time,  those  who  constitute  the  class  at  the  time 
will  take ;  but  if  the  legacy  be  given  to  B.,  C,  and  D.,  children 
of  A.,  as  tenants  in  common,  and  one  dies  before  the  testator, 
the  survivors  will  not  take  the  share  of  the  deceased  child.  The 
question  must  be,  was  the  intention  to  bequeath  to  those  who 
might,  at  the  time,  constitute  the  class,  or  to  certain  individuals 
who,  it  was  supposed,  would  constitute  it  ?  Such  would  appear 
to  be  the  question  to  be  asked,  and  the  point  to  be  ascertained  ; 
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bat  the  more  important  inquiry  is,  whether  the  authorities  justify      barber 
and  support  this  view  of  the  case.  Barber. 

hi  Page  v.  P<ige  (1),  decided  by  Lord  King  in  1728,  and  [  6i^8  ] 
approved  by  Lord  Talbot  in  1734,  there  was  the  gift  of  a 
residue  to  six  persons,  to  each  one  sixth  ;  and  they  were  appointed 
executors.  It  was  held  that  the  one  sixth  of  one  who  died  in 
the  lifetime  of  the  testator  lapsed  for  the  next  of  kin.  In  this 
case  there  is  a  gift  to  four  equally,  to  be  divided  betwixt  them, 
i.e.  to  each  one  fourth.  In  Owen  v.  Owen  (2)  the  testator  gave 
the  residue  of  his  estate  to  his  two  nieces,  to  be  equally  divided 
between  them,  and  appointed  them  executrixes.  One  died  in 
the  testator's  lifetime ;  and  Lord  Hardwicke  said  that  he  had 
followed  Pa:je  v.  Page  in  Holderness  v.  Reyner  (3)  ;  and  that  the 
reasoning  of  Sir  J.  Jekyll,  in  Hunt  v.  Berkley^  could  not  be 
supported;  and  held  that  the  share  intended  for  the  deceased 
niece  lapsed  for  the  benefit  of  the  next  of  kin,  and  did  not  go  to 
the  surviving  niece. 

In  Knight  v.  Ooiild  (4)  the  gift  was  of  the  residue  **  to  my 
executors  hereinafter  named,  to  pay  my  debts,  legacies,  &c., 
and  also  to  recompense  them  for  their  trouble,  equally  between 
them;*'  and  three  persons  were  then  named  executors,  one  of 
whom  died  in  the  testator's  lifetime ;  and  Sir  John  Leach  first, 
and  Lord  Brougham,  upon  appeal,  held  that  the  two  survivors 
were  entitled  to  the  whole.  The  latter  relied  upon  two  grounds 
principally,  first,  that  the  persons  to  take  were  those  who  were 
to  perform  the  duties,  and  the  survivors  were  such  persons ; 
secondly,  that  the  gift  was  to  the  executors  as  a  class  in  terms ; 
for  the  words  "  hereinafter  named  "  were  mere  surplusage,  inas- 
much as  the  result  would  have  been  the  same  if  they  had  been 
omitted,  it  being  absolutely  necessary  to  name  them  in  order  to 
appoint  them.  In  *that  case  the  gift  was  to  executors  described  [  *fi9y  J 
as  such;  in  this,  it  is  to  individuals  particularly  named  and 
described.  In  that,  the  fund  given  was  what  should  remain 
after  part  had  been  administered.  Those  who  were  to  take  and 
those  who  were  to  administer  were  considered  as  identical. 

The  result,    therefore,   of  the   authorities,   supposing    them 

(1)  2  P.  Wins.  489.  (3)  Mos.  47. 

(2)  I  Atk.  491.  (4)  39  E.  E.  212  (2  My.  &  K.  295). 
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Babbsb      strictly  to  apply,  is  in  favour  of  the  claim  of  the  next  of  kin. 

Bakbbb.  There  is  the  case  of  Page  v.  Page,  decided  by  Lord  Kino  and 
approved  by  Lord  Talbot,  and  in  two  cases  approved  and  acted 
upon  by  Lord  Hardwicke  ;  whereas,  in  support  of  the  claim  of 
the  acting  executors,  there  is  only  the  case  of  Hunt  v.  Berkley, 
decided,  indeed,  by  a  high  authority,  Sir  Joseph  Jbkyll,  but 
disapproved  by  Lord  Hardwicke,  and  over-ruled  by  every  subse- 
quent case  in  which  the  point  has  arisen.  It  is  also  to  be 
observed  that  the  case  of  Hunt  v.  Berkley  would  not,  if  it  were 
clearly  a  right  decision,  necessarily  govern  the  present  case ; 
because,  in  that  case,  the  residuary  legatees  and  the  executors 
were  the  same,  and  the  decision  must  have  proceeded  upon  this, 
that  the  testator  did,  in  fact,  intend  to  give  the  residue  to  whom- 
soever of  the  parties  named  might  be  his  executors.  But  it  is 
clear  that,  if  Page  v.  Page,  Holdemess  v.  Reyner,  and  Owen  v. 
Owen,  be  right,  they  necessarily  include  the  present  case;  the 
claims  of  the  next  of  kin  being  much  stronger  in  this  case  than 
in  any  of  those ;  inasmuch  as,  in  all  those  cases,  those  named 
residuary  legatees  and  executors  were  the  same;  so  that  the 
question  might  arise,  whether  the  intention  was  to  give  the 
residue  to  the  individuals,  or  to  the  class  which  they  composed ; 
whereas,  in  the  present  case,  the  residuary  legatees  do  not 
constitute  any  class  to  which  a  name  can  be  given,  without 
including  the  description  of  residuary  legatees.     If  the  three 

[  •TCMj  ]  surviving  executors  to  *whom  the  share  of  the  residue  was  given 
are  entitled,  they  must  be  so  entitled  as  constituting  the  class 
intended  to  be  benefited;  but  what  is  the  class  which  they  so 
constitute?  Not  the  executors;  because  there  were  two  other 
executors  named  besides  the  persons  intended  to  be  so  benefited ; 
and  although  the  two  others  also  declined  to  prove,  so  that  the 
three,  in  fact,  are  the  only  acting  executors,  yet  the  class  of 
executors,  as  contemplated  by  the  testator,  consisted  of  six ;  and 
there  was  clearly  no  intention  to  give  the  benefit  to  such  of  the 
six  as  might  act  as  executors,  for  that  might  have  given  the 
benefit  to  the  two.  This  case,  therefore,  has  nothing  in  common 
with  Knight  v.  Gould,  or  any  other  case  in  which  the  gift  has 
been  construed  to  be  in  favour  of  such  as  might  act  as  executors. 
If,  then,  the  class  intended  to  take  be  not  such  as  might,  at  tie 
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time,  be  the  executors,  it  must  be  such  of  the  executors  named       Barber 
as  might,  at  the  time,  be  also  of  the  number  of  the  residuary      barbbb. 
legatees  named ;  but  that  is  only  another  mode  of  describing  the 
residuary  legatees ;  and,  if  their  situation  as  residuary  legatees 
l>e  considered,  they  are  only  tenants  in  common  of  the  residue, 
l)etween  whom  there  can  be  no  survivorship. 

There  seems  also  to  be  some  confusion  in  terms  in  considering 
legatees  as  constituting,  as  such,  a  class  for  the  purpose  in 
(jaestion.  They  have  no  existence  as  a  class,  except  under  the 
description  in  the  will.  To  such  persons  a  testator  may 
undoubtedly  give  a  right  of  survivorship  inter  se,  by  expressly 
directing  it,  or  by  creating  a  joint  tenancy.  The  first  the 
testator  in  this  case  has  not  done,  and  the  second  he  has,  in 
terms,  excluded,  by  creating  a  tenancy  in  common ;  and  he 
could  not  have  intended  that  those  who  proved  should  take  the 
whole  in  the  event  of  some  not  proving,  and  not  in  the  event  of 
their  dying  before  him.  To  effectuate  a  gift  to  those  of  the  class 
he  has  himself  constituted,  *who  may  be  in  a  condition  to  take  [  '701  ] 
at  a  particular  time,  he  must  have  used  expressions  from  which 
that  intention  may  be  fairly  deduced.  Such  an  intention  cannot 
be  deduced  from  a  gift  to  four  persons  by  name,  between  whom 
the  share  of  the  residue  is  to  be  divided. 

It  was  contended  that,  at  all  events,  the  three  survivors  of  the 
four  residuary  legatees  must  be  entitled  to  the  half  of  Eliza 
Jane*s  share,  which  is  directed  to  devolve  to  **  my  executors 
herein  named."  But  I  think  that  direction  clearly  superseded, 
or,  rather,  qualified  and  explained,  by  the  subsequent  gift  of  all 
he  had  bequeathed  to  John  and  Eliza  Jane,  to  the  four  executors. 
The  words  first  used  would,  indeed,  unless  so  qualified  and 
explained,  carry  that  half,  not  to  the  four,  but  to  all  the 
six  executors. 

The  Master  of  the  Bolls  considered  this  question  as  attended 
with  very  considerable  difficulty,  a  circumstance  which  relieves 
me  from  much  of  the  embarrassment  I  always  feel  when  I  have 
the  misfortune  to  differ  in  opinion  from  him ;  but,  after  taking 
all  the  means  in  my  power  to  come  to  a  right  conclusion,  I 
ahoold  not  be  doing  justice  to  the  parties  if  I  did  not  declare 
that  I  have  come  to  a  conclusion,  quite  satisfactory  to  my  own 
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mind,  that  the  three  survivors  of  the  four  executors,  named  as 
residuary  legatees  of  the  part  of  the  residue,  cannot  take  the 
share  destined  by  the  will  for  Mr.  Capper ;  but  that  he  having 
given  up  his  title  to  it,  such  share  became  undisposed  of,  and, 
as  such,  belongs  to  the  plaintiffs. 

In  this  respect,  therefore,  I  am  of  opinion  that  the  decree  of 
the  Master  of  the  Bolls  must  be  varied,  but  affirmed  upon  all 
the  other  points.     Of  course  there  can  be  no  costs  of  this  appeal. 

There  was  also  a  question  of  costs  raised  by  the  defendants' 
appeal,  to  which  I  omitted  to  advert.  The  decree  directs  the 
costs  to  be  paid  out  of  the  share  of  the  residue  destined  for  John 
and  £liza  Jane,  as  to  which  alone  the  question  arose ;  and  this 
I  think  was  clearly  the  right  direction. 


1838. 
Jvne  4,  6,  9. 
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URCH  V.  WALKER. 

-710;  S.  C.  7  L.  J.  (N.  S.)  Ch.  292 ;  2  Jur.  487.) 


[  •703  ] 


The  acceptance  of  the  trusteeship  of  a  leasehold  house  specifically 
bequeathed  by  a  will  may  be  evidence  of  the  acceptance  of  the  trustee- 
ship of  a  legacy  bequeathed  to  the  same  trustees  upon  different  troBts 
by  the  same  will. 

John  Frankling,  by  his  will,  gave  and  tequeathed  unto  Robert 
Blackburrow  and  Edward  Wood  (since  deceased)  the  sum  of 
1,100/.,  upon  trust  to  invest  the  same,  and  to  pay  the  interest 
thereof  to  his  daughter  Mary,  then  the  wife  of  John  Urch,  for 
her  separate  use,  for  life ;  and  after  her  decease,  or  in  case  she 
should  incumber  the  same,  to  apply  the  interest  in  the  main- 
tenance of  such  of  her  children  as  should  be  then  living,  (except 
John  Frankling  Hewlett  and  Joseph  Hewlett,  her  children  by  a 
former  marriage,)  until  the  youngest  should  attain  the  age  of 
twenty-one,  when  he  directed  the  capital  to  be  equally  divided 
among  them.  The  testator  then  made  certain  other  devises  and 
bequests;  *and  in  particular  he  devised  the  dwelling-house  in 
which  he  then  lived,  with  the  garden,  orchard,  and  close  of 
ground  thereunto  belonging,  situate  at  Banwell,  and  held  under 
the  Bishop  of  Bath  and  Wells,  upon  a  lease  for  three  lives,  unto 
the  same  trustees,  Blackburrow  and  Wood,  to  hold  the  same, 
upon  trust,  to  permit  and  suflfer  his  wife,  Ann  Frankling,  and 
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her  assigns,  to  receive  the  rents  and  profits  of  the  premises  Ubch 
during  her  life ;  and,  after  her  decease,  to  apply  the  same  in  the  walker. 
maintenance  and  education  of  his  grandson,  John  Frankling 
Hewlett,  until  he  should  attain  the  age  of  twenty-one  years, 
when  he  directed  his  said  trustees,  or  the  survivor,  &c.,  to 
convey  the  premises  to  his  said  grandson,  his  heirs  and  assigns, 
and  also  to  pay  over  to  him  the  unapplied  rents  and  profits, 
accraed  during  his  minority.  The  testator  gave  the  residue  of 
his  estate  and  effects  to  his  wife,  Ann  Frankling,  whom  he 
appointed  his  sole  executrix. 

The  testator  died  in  the  year  1818  ;  and  his  will  was  shortly 
afterwards  proved  by  his  widow. 

The  bill  was  filed  by  the  parties  interested  in  the  legacy  of 
MOO/. :  it  prayed  an  account  of  the  testator's  estate  and  effects 
received  by  the  widow,  who  was  now  dead,  and  the  defendant 
Walker  as  her  personal  representative,  and  it  further  prayed 
that  the  defendant  Blackburrow  might  be  declared  personally 
liable  to  make  good  the  legacy  in  question  with  interest,  on  the 
ground  that  he  had  accepted  and  acted  in  the  trusts  of  the 
testator's  will. 

To  support  the  case  made  against  Blackburrow,  the  bill 
alleged  various  acts  done,  and  conversations  had  by  him,  with 
reference  to  the  property  given  and  bequeathed  upon  the  trusts 
of  the  will,  and  which  it  was  submitted  *amounted  to  or  evidenced  [  •704  ] 
an  acceptance  of  the  trusts  of  the  legacy  in  question.  It  also 
alleged  that  Blackburrow  took  upon  himself  to  act,  and  acted,  as 
a  trustee,  in  the  paying  or  assigning  over  to  other  legatees 
named  in  the  will,  and,  amongst  the  rest,  to  the  testator's  grand- 
son, John  Frankling  Hewlett,  property  specifically  bequeathed 
in  trust  for  such  other  legatees. 

The  defendant  Blackburrow,  by  his  answer,  positively  denied 
that  he  had  ever  accepted  or  acted  in  the  trusts  of  the  will,  or  in 
any  way  intermeddled  with  any  of  the  property  which  was  the 
subject  of  the  trusts,  otherwise  than  by  executing,  on  the  18th  of 
May,  1822,  the  indenture  after  mentioned.  His  answer  then 
stated  that,  at  the  earnest  solicitation  and  request  of  John 
Frankling  Hewlett,  he,  Blackburrow,  and  Wood  executed  to 
Hewlett  an  indenture  of  release,  dated  the  18th  of  May,  1822, 
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Uboh        and  expressed  to  be  made  between  them,  Blackburrow  and  Wood, 
Walker,      of  the  one  part,  and  Hewlett  of  the  other  part,  whereby,  after 
reciting  an  indenture  of  lease  between  the  Bishop  of  Bath  and 
Wells  and  the  testator,  and  by  which  the  Bishop  demised  to  the 
testator  a  messuage,   lands,   and  premises   therein   described, 
within  the  manor  of  Banwell,  to  hold  the  same  to  the  testator 
and  his  heirs  during  the  lives  of  three  persons  therein  named, 
and  the  longest  liver  of  them ;  and  further  reciting  that   the 
testator,  by  his  said  will,  had  given  and  devised  unto  him,  the 
defendant  Blackburrow,  and  Wood,  the  dwelling-house  in  which 
he  then  lived,  with  the  garden,  orchard,  and  close  of  ground 
thereunto   belonging,   situate   at   Banwell   aforesaid,  and   held 
under  the  Bishop  of  Bath  and  Wells,  upon  trust  to  peiTiit  and 
suffer  Ann  Frankling,  the  testator's  wife,  to  receive  the  rents 
and  profits  of  the  premises  during  her  life,  and,  after  her  decease, 
to  apply  the  same  in  the  maintenance  and  education  of  his 
[  •705  ]       grandson  John  Frankling  *Hewlett,  until  he  should  attain  the 
age  of  twenty-one  years,  when  he  directed  his  said  trustees,  or 
the  survivor  &c.,  to  convey  the  said  premises  to  his  grandson, 
his  heirs  and  assigns,  and  also  to  pay  over  to  him  the  unapplied 
rents  and  profits   thereof,  accrued  during  his  minority ;  and 
reciting  that  Ann  Frankling  survived  the  testator,  but  was  then 
also  deceased,  and  that  in  her  lifetime,  John  Frankling  Hewlett 
attained    the    age    of    twenty-one  years,   whereby  it    became 
unnecessary  for  the  defendant  and  Wood  to  act  in  the  trust 
declared  by  the  will,  and  in  fact  they  never  intermeddled  therein ; 
but,  inasmuch  as  the  legal  estate  in  the  said  messuage  and  lands 
was  still  outstanding  in  them  by  virtue  of  the  said  recited  will, 
they  had  consented,  at  the  request  of  John  Frankling  Hewlett, 
to  convey  such  estate  to  him  in  manner  thereinafter  mentioned  ; 
it  was  witnessed  that,  in  pursuance  and  performance  of  the  said 
agreement,  and  of  the  trusts  so  reposed  in  them,  and  for  convey- 
ing the  said  messuage  or  dwelling-house,  garden,  orchard,  and 
premises,  unto  him,  John  Frankling  Hewlett,  and  his  heirs,  as 
aforesaid,  they,  the  defendant  Blackburrow  and  Wood,  and  each 
of   them,  thereby  granted   and   released   unto  John  Frankling 
Hewlett  all  .that  the  said  messuage,  &c.,  granted  by  the  said 
indenture  of  lease  unto  the  said  testator,  and  by  him  given  and 


VOL.  XLV.;       1838.     CH.     8  MY.  &  CE.  705—707.  863 


ilevised  unto  Blackburrow  and  Wood,  upon  trust  as  aforesaid,  to        Ubch 
hold  the  same   unto  John  Frankling  Hewlett,  his   heirs  and      walker. 
assigns,  «&c. 

The  depositions  on  behalf  of  the  plaintiffs  did  not  succeed  in 
proving  any  of  the  acts  or  conversations  which  the  bill  alleged  as 
evidence  that  Blackburrow  had  accepted  the  trusts. 

The  defendant  Blackburrow  proved,  by  the  evidence  of  his 
solicitor,  that,  before  the  execution  of  the  deed  of  *May,  1822,  a  [  ''Oe  ] 
ease,  together  with  the  draft  of  the  proposed  deed,  had  been  laid, 
on  his  behalf,  before  counsel,  for  his  opinion  upon  the  question, 
whether  it  would  be  safe  for  him  and  Wood  to  execute  such  a 
deed,  and  that  counsel  thereupon  advised  that  they  might  safely 
execute  it. 

The  decree  of  the  Vice-Chancbllor  declared,  among  other 
things,  that  Blackburrow  had  accepted  the  trusts  of  the  will; 
and  directed  an  inquiry  whether,  but  for  his  wilful  default,  he 
might  have  received  the  1,100L  or  any  part  thereof. 

An  appeal  by  Blackburrow  against  that  part  of  the  decree  now 
came  on  to  be  beard. 

Mr.  Temple  and  Mr,  Purvis,  for  the  appeal : 

The  only  act  which  furnishes  the  least  pretence  for  saying 
that  the  appellant  ever  accepted  the  trusts  of  the  will  is  the 
execution  of  the  deed  of  May,  1822,  conveying  the  leasehold 
property  to  Hewlett.  It  is  obvious,  however,  that,  in  becoming 
a  party  to  that  deed,  he  never  intended  to  make  himself  liable  as 
a  trustee.  On  the  contrary,  his  declared  object  in  so  doing  was 
U)  repudiate  or  get  rid  of  any  liability  in  that  character:  and, 
although  the  deed  may  have  been  inartificially  and  improperly 
framed  for  that  purpose,  the  Court  will  look  to  the  expressed 
object  and  intent,  rather  than  to  the  form  of  the  instrument ; 
according  to  the  principles  laid  down  by  Lord  Eldon  in  the 
analogous  case  of  Sicloson  v.  Wtmisnorth  (i).  The  deed  of  May, 
1H22,  is  substantially  a  disclaimer  of  the  trusts,  and  it  distinctly 
'States,  in  the  recital,  that  the  parties  of  the  first  part  *never  [  •707  ] 
interfered  therein.  It  is  also  to  be  observed  that  the  appellant, 
in  executing  that  deed,  acted  under  the  advice  of  counsel,  and  at 
(1)  19  R.  B.  86  (2  Swanat.  365). 
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Ukoh  the  earnest  request  of  Hewlett,  for  the  sole  purpose  of  perfecting 
Walker.  *he  title  of  the  latter  to  the  property,  the  legal  estate  in  which 
was  supposed  to  have  become  vested  in  Blackburrow  and  Wood 
under  the  will.  The  recitals  in  the  deed,  even  supposing  them 
to  be  binding  as  between  the  parties  to  the  instrument,  cannot  be 
used  as  evidence  upon  any  question  between  those  parties  and 
strangers,  such  as  the  plaintiffs  must  for  the  present  purpose  be 
considered  to  be.  Even  if  it  were  fully  established,  however, 
that  the  appellant  had  accepted  and  acted  in  the  trusts  of  the 
property  devised  for  the  benefit  of  Hewlett,  it  by  no  means 
follows,  as  a  necessary  consequence,  that  he  must  also  be  held  to 
have  accepted  and  acted  in  the  trusts  of  the  legacy  with  which  the 
bill  seeks  to  charge  him,  or  generally  in  the  trusts  reposed  in  him 
by  the  will. 

Mr.  Jacob  and  Mr.  Girdlestone,  in  support  of  the  decree. 

June  9.       The  Lord  Chancellor  (after  stating  the  question)  : 

In  this  case  evidence  was  gone  into  for  the  purpose  of  showing 
that  the  appellant  had,  in  certain  conversations,  admitted  him- 
self to  be  a  trustee.  Upon  carefully  looking  into  the  depositions, 
however,  I  do  not  find  that  this  fact  is  satisfactorily  proved  ; 
and,  although  they  might  have  been  sufficient  to  ground  an 
inquiry,  I  should  not  have  thought  that  they  justified  the  Court 
in  making  a  decree  against  the  appellant. 

There  was,  however,  another  piece  of  evidence  upon  which  the 
[  ♦708  ]  plaintiffs  mainly  relied  ;  and  that  was  a  deed  *  which  the  appel- 
lant had  executed  with  respect  to  certain  leasehold  property  of 
which  also  he  was  appointed  a  trustee  by  the  will.  That  leasehold 
property  was  bequeathed  to  him  and  an  individual  of  the  name 
of  Wood,  upon  trust  for  a  person  upon  his  attaining  the  age  of 
twenty-one  ;  and  the  deed  in  question  was  a  conveyance  of  that 
leasehold  to  the  person  so  entitled,  and  to  which  the  appellant 
and  his  co-trustee  were  executing  parties.  This  deed  contained 
the  following  recitals : 

[His  Lordship  here  read  the  recitals,  and  stated  the  effect  of 
the  deed,  and  then  continued  :] 

The  question  is,  whether  the  execution  of  this  deed  was  not  of 
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itself  an  acceptance  of  the  trusts  of  the  will  ?     I  think  it  would        Ubch 

lie  sanctioning  a  gross  deceit  on  the  part  of  the  appellant,  if  it      walker. 

were  to  be  construed  otherwise,  because  it  was  for  the  purpose  of 

jrivmg  effect  to  the  devise  of  the  property.     If  the  trustees  never 

did  accept  the  property,  then  they  had  no  legal  estate  in  them, 

and  they  had  no  means  of  doing  that  which  they  professed  to  do, 

and  which,  by  this  deed,  they  held  out  that  they  were  doing. 

In  the  case  of  Xiclosfm  v.  Wordsworth  (i),  which  was  referred 
to  in  support  of  the  appellant's  argument,  one  of  three  trustees, 
being  desirous  of  throwing  off  the  obligations  of  the  trust,  and 
disclaiming,  executed  a  release  to  the  other  trustees.  Now  it  had 
been  previously  decided  by  Lord  Rosslyn,  in  Creice  v.  Dicken  (2), 
that  that  act,  of  itself,  amounted  to  an  acceptance  of  the  trust, 
upon  the  ground  that  it  was  at  once  an  assumption  of  the  interest 
and  an  attempt  to  get  rid  of  it, — ^his  Lordship  thus  taking  a  dis- 
tinction between  a  mere  disclaimer  and  a  *release.  Lord  Eldon,  [  *^^^  3 
in  Xkloson  v.  Wordsworth,  comments  upon  that  case,  and  ques- 
tions the  soundness  of  that  distinction ;  but  the  ground  on  which 
Lord  Eldon  rests  his  objection  leaves  the  present  case  quite 
antouched.  His  Lordship  there  said,  '*  If  the  essence  of  the  act 
is  disclaimer,  and  if  the  point  were  res  integra,  I  should  be 
inclined  to  say  that,  if  the  mere  fact  of  disclaimer  is  to  remove 
all  difficulties  and  vest  the  estate  in  the  other  trustees,  a  party 
who  releases,  and  thereby  declares  that  he  will  not  lake  as 
trustee,  gives  the  best  evidence  that  he  will  not  take  as  trustee. 
The  answer,  that  the  release  amounts  to  more  than  a  disclaimer, 
is  much  more  technical  than  any  reasoning  that  deserves  to  pre- 
vail in  a  court  of  equity."  His  Lordship  subsequently  observed, 
"  My  opinion  is,  that  if  a  person,  who  is  appointed  co-trustee  by 
any  instrument,  executes  no  other  act  than  a  conveyance  to  his 
co-trustees,  when  the  meaning  and  intent  of  that  conveyance  is 
disclaimer,  the  distinction  is  not  sufficiently  broad  for  the  Court 
to  act  upon.  I  can  find  no  case  which  has  decided,  nor  can  I  see 
any  reasons  for  deciding,  that,  where  the  intent  of  the  release  is 
disclaimer,  the  inference  that  the  releasor  has  accepted  the  estate 
shall  prevent  the  effect  of  it.'* 
This  reasoning  has  no  application  to  the  case  of  a  person  who 
(1)  19  R.  B.  86  (2  Swanst.  365).  (2)  See  19  R.  R.  86  (4  Ves.  97). 
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Urch  is  not  repudiating,  but  acting  upon  the  interests  which  the  will 
Walker,  purports  to  give.  Is  there  any  thing  on  the  face  of  this  instru- 
ment to  show  that  the  appellant  repudiated  the  trust?  He 
recites  that  the  property  vested  in  him,  and  that,  in  execution 
and  pursuance  of  the  trust,  he  executes  the  deed  in  question.  It 
was  said,  there  is  a  recital  that  he  had  not  intermeddled.  But 
there  is  no  recital  that  he  never  intended  to  intermeddle,  or  that 
he  executed  the  deed  because  he  disclaimed  the  trust.  On  the 
[  '710  ]  contrary,  the  *reason  assigned  is,  that  the  party  having  attained 
twenty -one,  **  it  became  unnecessary  for  the  defendant  and  Wood 
to  act  in  the  trust  declared  by  the  said  will,  and,  in  fact,  they 
never  intermeddled  therein.*'  So  far,  therefore,  from  this  instru- 
ment showing  any  intention  on  his  part  to  repudiate  the  trust, 
the  appellant  there  expressly  says  that  he  executes  it  in  pur- 
suance of  and  acting  upon  the  trust,  and  is  dealing  with  the 
property  as  the  testator  intended  he  should  deal  with  it. 

It  is  also  to  be  remarked  that,  in  Nicloson  v.  Wordsicartk, 
although  the  observations  of  Lord  Eldon  are  entitled  to  the 
greatest  possible  weight,  there  was  no  adjudication  upon  the 
point  raised  by  the  case.  The  bill  was  filed  by  a  purchaser, 
stating  that  the  vendor  could  not  make  a  title,  because  one  of  the 
trustees  had  refused  to  join  in  the  conveyance ;  and  the  object 
of  the  suit  was  to  obtain  a  declaration  from  the  Court  which 
should  clear  the  title.  Lord  Eldon  said  that  he  could  not  come 
to  any  decision ;  and  the  declaration  was  taken  by  consent,  as 
appears  from  the  terms  of  the  order  stated  in  Mr.  Swanston's 
report  (1).  It  cannot,  therefore,  be  considered  as  the  judicial 
decision  of  the  Court.  How  far  the  reasoning  of  Lord  Eldon  in 
that  case  is  correct,  I  am  not  called  upon  to  express  any  opinion. 
At  all  events,  I  am  clear  that  it  has  no  bearing  in  the  appellant's 
favour ;  but,  on  the  contrary,  that  it  is  quite  consistent  with  the 
declaration  under  appeal. 

So  far,  therefore,  as  his  Honour's  decree  has  declared  that  the 
defendant  Blackburrow  has  accepted  the  trusts  of  the  will,  I 
think  it  is  impossible  to  impeach  it. 

(1)  See  19  R.  E.  87  (2  Swanst.  p.  372). 
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Inj  unction  refused  to  restrain  alleged  infringement  of  copyright,  before    Cottbnha m, 
trial  at  law,  where  the  conduct  of  the  plaintiffs  had  been  such  as,  in  the 
opinion  of  the  Court,  was  calculated  to  induce  the  defendants  to  believe         ^         ^ 
that  the  course  taken  by  them  would  not  be  objected  to  by  the  plaintiffs. 

[The  plaintiffs  in  this  case,  by  their  bill,  filed  in  May,  1838, 
claimed  to  be  entitled  to  the  copyright  of  certain  series  of  law 
reports  (i),  and  to  have  the  sole  and  exclusive  right  of  printing 
and  reprinting  those  several  books ;  and  they  alleged]  that  no  [  714  J 
consent  in  writing  or  otherwise  had  been  given  by  them  or  either 
of  them,  authorising  the  defendants  to  print  or  reprint,  or  cause 
to  be  printed  or  reprinted,  the  before-mentioned  several  books, 
or  any  part  or  parts  of  them,  or  of  any  of  them  : 

[The  bill  further  stated] 

That  John  William  Smith,  of  the  Inner  Temple,  barrister-at- 
law,  and  Alexander  Maxwell,  of  Bell  Yard,  in  the  county  of 
Middlesex,  bookseller,  [had  lately  printed,  published  and  sold,] 
(livers  copies  of  a  certain  book,  intituled  **  A  Selection  of  Leading 
Cases  on  various  Branches  of  the  Law,  with  Notes,  vol.  ii. 
piirt  1,  by  John  William  Smith,  Esq.,  of  the  Inner  Temple, 
Barrister-at-Law : " 

That  the  greater  part  of  the  last-mentioned  book  had  been 
copied  and  pirated  by  the  defendants,  without  the  consent  of  the 
plaintiffs,  from  the  several  books  before  mentioned,  the  copyright 
of  which  was  vested  in  the  plaintiffs : 

That  the  book  so  printed  and  published  by  the  defendants 
consisted,  in  the  whole,  of  305  pages,  out  of  which  182  pages  were 
copied  verbatim,  except  a  very  few  trifling  and  minute  verbal 
alterations  in  six  of  the  cases,  from  parts  of  the  plaintiffs'  said 
several  books ;  and  that  the  book  contained  twenty-seven  cases, 
all  of  which,  except  three,  were  copied  verbatim ,  except  as  before 
mentioned,  from  the  plaintiffs'  said  several  books  : 

(I)  The     Tenu     Reports,    East's  52  volumes,  and  containing,  a8  stated 

l^'lK)Tt8,    Baniewall    &    CrestsweU's  in  argument,  15,340  i-eported  cases, 

H^ports,  Taunton's     Beports,     and  of  which  24  cases  had  been  copied  by 

BiBj^uun's  Reports,  comprising  in  all  the  defendant. — O.  A.  8. 
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SAUNDBR8         [The  bill  further  stated]  that  in  the  year  1837  the  defendants 
Smith.       published  the  first  volume  of  their  work,  and  that  the  reports  of 
[  716  ]       the  cases  contained  in  that  first  volume  were  taken  and  copied 
from  various  books,  the  copyright  of  some  of  which  belonged  to 
the  plaintiffs  : 
[  717  ]  That  they  did  not  take  any  means  to  prevent  the  sale  of  that 

first  volume,  because,  out  of  forty-two  cases  contained  in  the  said 
first  volume,  only  the  case  of  Master  v.  Miller,  and  part  of  the 
cases  of  Mills  v.  Auriol  and  Lickhanow  v.  Mason ,  were  copied 
from  books  of  which  the  plaintiffs  have  the  copyright,  and  the 
plaintiffs  did  not  consider  such  infringement  of  their  rights  to  be 
carried  to  such  an  extent  as  to  render  it  worth  their  while  to  take 
any  proceedings  in  respect  of  the  same ;  however,  the  plaintiffs 
never  gave  the  defendants  any  reason  to  believe  or  expect  that 
the  plaintiffs  assented  or  would  assent  to  or  acquiesce  in  the 
infringement  of  their  copyright : 

That  the  defendant,  John  William  Smith,  previously  to  the 
publication  of  the  said  first  volume,  proposed  to  the  plaintiffs  to 
publish  the  said  work,  and  to  be  interested  with  him  in  the  profits 
thereof,  which  proposal  the  plaintiffs  declined :  and  that  Smith 
stated,  as  a  reason  why  he  should  prefer  having  the  work  pub- 
lished by  the  plaintiffs,  that  he  should  otherwise  be  unable  to 
make  use  of  the  cases  contained  in  reports  published  subsequently 
to  the  Term  Beports  :  and  that  the  plaintiff,  Benning,  thereupon 
observed  to  Smith,  that  he,  Smith,  certainly  could  not  take  any 
cases  the  copyright  of  which  belonged  to  the  plaintiffs : 

That  for  some  time  after  the  first  publication  of  the  first  part 
of  the  second  volume,  and  until  on  or  about  the  19th  of  May,  1838, 
the  plaintiffs  were  not  aware  of  the  nature  of  the  contents  of  the 
second  volume,  but  presumed  that  it  was  similar  to  the  first  part, 
and  did  not  interfere  with  any  of  the  plaintiffs'  copyrights,  or  only 
in  a  very  small  and  trivial  degree  :  and  that  as  soon  as  they  were 
aware  that  a  great  part  of  the  second  volume  was  copied  from 
books,  the  copyright  of  which  belonged  to  the  plaintiffs,  they 
immediately  complained  of  the  piracy :  *  *  ♦ 
[  718  ]  That  on  the  19th  of  May  they  gave  instructions  for  proceedings 

to  be  taken  in  this  Court  for  relief :     *     *     * 

U'he  bill  prayed  an  account  of  the  defendants'  1 6ceipts  in  respect 
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of  the  first  part  of  the  second  volume  of  the  **  Leading  Cases,"     Saunders 
and  an  injunction  to  restrain  its  further  sale ;  and  the  delivery       smIth. 
op  of  all  copies  in  the  defendants'  hands  ;  the  plaintiffs  waiving 
all  penalties. 

The  defendant  Smith,  by  his  affidavit,  stated  that  he  was  the 
author  of  the  work  mentioned  in  the  plaintiffs'  affidavit.    ♦    ♦    * 

That  before  the  publication  of  the  first  volume,  the  deponent  [  719  ] 
sent  for  the  plaintiff  Benning,  who  waited  on  the  deponent  at  his 
chambers,  and  the  deponent  then  proposed  to  Benning  that  he 
and  his  partner  should  become  the  publishers  of  the  work,  and 
should  pay  the  deponent  a  certain  sum  of  money  for  the  first 
edition,  and  account  to  him  for  half  the  profits  of  every  subse- 
quent edition  :  That  the  deponent  on  that  occasion  told  Benning 
that  he  made  him  the  first  offer  of  the  work,  and  that  his  reason 
for  doing  so  was  that,  in  order  to  complete  his  plan,  it  would  be 
necessary  to  take  cases  from  modem  reports,  the  copyright  of  most 
of  which  was,  as  he  believed,  vested  in  the  plaintiffs:  That 
Benning  requested  time  to  consider  the  deponent's  offer  and 
consult  his  partner  on  it,  and,  on  a  subsequent  occasion,  came 
again  to  the  deponent  and  declined  it,  but  offered  that  he  and 
his  partner  would  publish  the  work  at  half  profits,  which  the 
deponent  declined : 

That  he  never  offered  the  work  to  the  plaintiffs  on  any  other 
occasion,  and  that  he  is  sure  that  he  did  not  express  an  opinion 
that  he  should  be  unable  to  make  use  of  the  cases  contained  in 
the  reports  published  subsequently  to  the  Term  Reports,  in  case 
of  his  not  publishing  the  said  work  with  the  plaintiffs,  although 
he  would  have  preferred  that  the  work  should  have  been  pub- 
lished by  the  plaintiffs,  on  account  of  the  necessity  of  inserting 
such  modem  reports. 


The  plaintiffs  having,  on  the  9th  of  June,  moved,  before  the        [  722  ] 
Vice-Chancellor,  for  an  injunction  to  restrain  the  publication  of 
the  first  part  of  the  second  volume,  his  Honour  refused  the  appli- 
cation, but  gave  the  plaintiffs  leave  to  bring  an  action,  and  liberty 
to  all  parties  to  apply  to  the  Court  as  they  might  be  advised. 

The  motion  was  now  renewed  before  the  Lord  Chancellor. 

H.R.— VOL.  XLV.  24 
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Saundbbs  j^^.^  Jacob  and  Mr.  James  RmseU,  in  support  of  the  motion : 

Smith.  ♦     *     It  will  be  said  that  the  plaintiflFs  have,  by  neglecting 

L  ^^^  J  to  take  steps  to  restrain  the  publication  and  sale  of  the  first 
volume,  induced  the  defendants  to  persevere  in  their  under- 
taking and  to  publish  the  second ;  but  neither  of  the  defendants 
swears  that  he  was  induced  to  go  on  by  any  thing  the  plaintiffs 
did  or  omitted  to  do ;  nor  does  either  of  the  defendants  swear 
even  to  his  belief  of  the  legality  of  what  they  have  been  doing. 
Besides,  the  quantity  taken  from  the  plaintiffs'  books  for  the 
first  volume  was  too  small  to  be  worth  complaint,  and  the 
plaintiffs  could  not  know  what  the  contents  of  the  second  volume 
would  be. 

[  725  ]  Mr,  Wigram,  Mr,  Willcock,  and  Mr,  Warren,  contra  : 

*  *  The  principle  upon  which  the  Court  grants  injunctions 
in  cases  of  this  sort  is  the  same  as  that  upon  which  it  decrees 
specific  performance  of  contracts;  viz.,  because  it  cannot  give 
the  plaintiff  compensation  in  damages ;  but  the  objection  to  the 
injunction  in  this  case  is,  that  the  Court,  by  granting  it,  would 
[  *726  ]  be  giving  the  plaintiffs  the  largest  *po8sible  damages  to  which 
they  can  be  entitled,  and  yet  the  damage  may  be  so  minute  that 
it  is  impossible  to  appreciate  it,  and  that,  too,  in  a  case,  like  the 
present,  in  which  the  defendant  has  been  led  into  enormous 
expense  with  the  connivance  of  the  plaintiff;  for,  in  Messrs. 
Saunders  and  Benning*s  Catalogue  of  Law  Books  sold  by  them, 
which  was  issued  at  the  beginning  of  this  year,  appears  the  first 
volume  of  Smith's  Leading  Cases,  with  a  notice  that  a  second 
volume  is  in  the  press. 

The  work  in  question  is,  substantially,  any  thing  but  a  piracy : 
for  the  substantial  part  of  it  consists  of  the  treatises  on  the  law 
which  are  contained  in  the  notes.     *     *     * 

The  whole  amount  borrowed  extends  over  128  of  the  plaintiffs' 
pages,  and  190  of  the  defendants',  and,  of  the  15,840  cases,  the 
defendants  have  published  twenty-four.     *     *     * 

[  727  J  Mr.  Jacob,  in  reply.     *     *     * 

[For  the  reasons  given  in  the  judgment  it  is  unnecessary  to 
refer  to  the  numerous  cases  cited  by  counsel.] 
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Thb  Lord  Chancellor:  Saunders 

V, 

I  have  looked  through  the  affidavits,  and  the  authorities  which       Smith. 
have  been  referred  to,  and  I  am  clearly  of  opinion  that  the      '^"^  ^^' 
Yicb-Chancellor  came  to  the  right  conclusion,  and  that  his        [  728  ] 
order  ought  to  be  supported ;  and  I  have  formed  that  opinion 
upon  grounds  which  make  it  quite  unnecessary  for  me  to  go  into 
the  question  of  law,  which  has  been  discussed  at  the  Bar. 

This  Court  exercises  its  jurisdiction,  not  for  the  purpose  of 
acting  upon  legal  rights,  but  for  the  purpose  of  better  enforcing 
legal  rights,  or  preventing  mischief  until  they  have  been  ascer- 
tained. In  all  cases  of  injunctions  in  aid  of  legal  rights — 
whether  it  be  copyright,  patent  right,  or  some  other  description 
of  legal  right  which  comes  before  the  Court — the  office  of  the 
Court  is  consequent  upon  the  legal  right;  and  it  generally 
happens  that  the  only  question  the  Court  has  to  consider  is, 
whether  the  case  is  so  clear  and  so  free  from  objection  upon  the 
grounds  of  equitable  consideration,  that  the  Court  ought  to 
interfere  by  injunction,  without  a  previous  trial  at  law,  or 
whether  it  ought  to  wait  till  the  legal  title  has  been  established. 
That  distinction  depends  upon  a  great  variety  of  circumstances, 
and  it  is  utterly  impossible  to  lay  down  any  general  rule  upon 
the  subject,  by  which  the  discretion  of  the  Court  ought  in  all 
eases  to  be  regulated. 

In  this  case,  I  find  the  publication  complained  of  to  be  of 
a  character  which,  whether  it  be  or  be  not  an  infringement  of 
the  copyright  of  the  plaintiffs,  is  a  course  of  proceeding  which 
has  been  pretty  largely  admitted,  and  pretty  generally  adopted. 
Several  cases  occurred  to  me,  and  several  were  mentioned  to 
me  at  the  Bar,  in  which  a  gentleman  at  the  Bar,  desirous  of 
^publishing  a  work  upon  a  particular  subject,  has  collected  the  [  *729  ] 
cases  upon  that  subject,  and  has  taken  those  cases,  generally 
speaking,  rerbatbn,  from  reports  which  are  covered  by  copyright. 
No  instance  has  been  represented  to  me  in  which  those  entitled 
to  the  copyright  have  interfered ;  no  judgment,  therefore,  has 
been  pronounced  upon  that  subject.  I  am  not  stating  whether 
the  owner  of  the  copyright  is  entitled  to  interfere  in  such  a 
case,  or  whether  that  use  of  published  reports  is  or  is  not  to 
be  permitted.     That  is  a  question  of  legal  right,  upon  which  I 

24—2 
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Baukdkbs  find,  at  present,  no  reason  for  coming  to  an  adjudication.  But, 
Smith.  in  considering  whether  I  am  to  exercise  an  equitable  jurisdiction 
in  such  a  case,  before  the  legal  right  has  been  established,  it  is 
very  important  to  observe,  that,  for  many  years,  such  a  course 
as  I  have  stated  has  been  pretty  generally  adopted;  more 
particularly,  when  I  find  that  these  plaintiffs  have  themselves 
acquiesced  in  a  similar  course  of  proceeding.  In  a  book  which 
was  mentioned  in  the  course  of  the  argument,  I  mean  Chitty  on 
Bills,  I  don't  know  whether  all  the  cases  are  printed  verbatim, 
but  certainly  many  cases  are  printed,  verbatim,  from  the 
published  reports,  of  which  the  plaintiffs  have  the  copyright. 
Whether  that  was  a  matter  of  indulgence  or  not,  it  could  not 
have  been  a  matter  of  arrangement ;  for  I  put  that  to  the  learned 
counsel  at  the  time,  who  had  the  opportunity  of  satisfying  them- 
selves whether  it  was  or  was  not  so.  I  repeat,  that  I  state  this 
case,  not  for  the  purpose  of  showing  that  the  proceeding  I  have 
stated  interfered  with  the  legal  right,  but  for  the  purpose  of  con- 
sidering whether  I  ought  to  exercise  jurisdiction  by  injunction 
before  that  legal  right  is  established. 

The  case,  however,  may  be  carried  very  much  farther ;  for  I 
find,  in  the  dealings  of  the  plaintiffs  in  this  case,  what  amounts 
[  ♦730  "I       to  that  species  of  conduct  which  *prevents,  in  this  stage  of  the 
cause  at  least,  the  interposition  of  this  Court. 

Before  I  observe  upon  these  facts,  I  will  refer  to  what  Lord 
Eldon  said  in  Rundell  v.  Murray  (i),  a  case  certainly  very  much 
stronger  than  the  present,  but  in  which  Lord  Eldon  lays  down 
the  rule  which  ought  to  regulate  the  discretion  of  the  Court  in 
cases  of  this  sort.  The  owner,  or  the  party  who  asserted  the 
copyright,  had  permitted  Mr.  Murray  to  publish  the  work,  which, 
after  a  certain  time,  turned  out  to  be  productive ;  and,  fourteen 
years  having  elapsed  since  the  transaction  took  place,  the  plain- 
tiff was  desirous  of  reasserting  her  title  to  the  copyright,  and 
gave  notice  to  Mr.  Murray,  not  to  publish  after  that  time,  as  she 
herself  was  desirous  of  publishing.  Lord  Eldon  refused  the 
injunction  for  which  she  applied,  and,  after  commenting  upon 
the  case,  said,  **  There  has  often  been  great  difficulty  about 
granting    injunctions   where   the  plaintiff    has   previously,   by 

^1)  23  R.  R.  70(Jac.  311). 
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acquiescing,  permitted  many  others  to  publish  the  work ;  where  Saunders 
ten  have  been  allowed  to  publish,  the  Court  will  not  restrain  smith. 
the  eleventh.  A  court  of  equity  frequently  refuses  an  injunction 
where  it  acknowledges  a  right,  when  the  conduct  of  the  party 
complaining  has  led  to  the  state  of  things  that  occasions  the 
application  ;  and,  therefore,  without  saying  with  whom  the  right 
is,  whether  it  is  in  this  lady,  or  whether  it  is  concurrently  in 
lx)th,  I  think  it  is  a  case  in  which  strict  law  only  ought  to 
^'ovem"(i).  Lord  Eldon  there  lays  it  down,  that  not  only 
conduct  with  the  party  with  whom  the  contest  exists,  but  con- 
duct with  others  may  influence  the  Court  in  the  exercise  of  its 
e<]uitable  jurisdiction  by  injunction.  Now,  here,  I  find  permission, 
whether  express  or  implied,  given  to  others. 

I  now  proceed  to  advert  to  the  particular  facts  appearing  [  73i  ] 
in  this  case  ;  and  here,  unfortunately,  there  is  some  discrepancy 
in  the  statements  made  in  the  affidavits ;  but  there  are  some 
facts  unquestionably  clear  from  all  doubt.  What  is  stated  in 
the  preface  to  the  first  volume  appears  to  me  to  afford  me  a  very 
^afe  guide  as  to  what  parts  of  the  affidavits  to  follow.  It  is  to  be 
understood  that  I  assume  that  the  plaintiffs  are  entitled  to  the 
copyright  which  they  assert. 

(His  Lordship  then  proceeded  to  read  the  statement  contained 
in  the  plaintiffs'  affidavit,  as  to  what  passed  between  Mr.  Benning 
and  Mr.  Smith  before  the  publication  of  the  first  volume.) 

From  the  number  of  the  modern  reports,  of  which  the  plaintiffs 
have  the  copyright,  it  was  natural  to  suppose  that  Mr.  Smith 
coald  not  publish  his  book  without  using  some  of  the  reports 
of  which  the  plaintiffs  had  the  copyright.  The  plaintiffs  say, 
that  Mr.  Smith  stated  reasons  why  he  should  prefer  that  they 
should  publish  his  book ;  but  they  do  not  represent  him  as 
asking  a  permission,  without  which  he  could  not  carry  on  his 
undertaking. 

Now,  the  fact  is,  that  the  first  volume  was  published  in 
March,  1887 :  and  in  the  preface  I  find  this  announcement : 
**The  period  over  which  this  collection  extends,  commences 
in  the  44  Elizabeth,  and  terminates  in  the  34  Geo.  IIL,  Ticyne's 
case  being  the  earliest,  and  Waugh  v.  Carter  the  latest  case 
(1)  23  R.  R.  at  p.  79  (Jac.  316). 
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BAUNDBB8  in  the  volume.  The  oldest  reports  made  use  of  are  Lord  Coke's; 
Smith.  th©  most  modern  Henry  Blackstone's.  It  would  have  been 
impossible  to  carry  the  work  down  to  the  present  day,  without 
the  addition  of  another  volume:  this  addition  will  hereafter 
[  *732  ]  be  made,  should  that  which  is  now  published  be  *found  adapted 
for  the  purposes  to  which  it  is  intended  to  be  subservient." 
Here  is,  therefore,  a  statement  by  Mr.  Smith,  in  March,  1837, 
that  if  the  first  volume  succeeds,  there  is  an  intention  of  carrying 
it  down  by  the  addition  of  another  volume.  That  is  made  after 
a  supposed  conversation  between  one  of  the  plaintiffs  and  the 
defendant  Mr.  Smith,  in  which  the  latter  was  informed  that 
he  could  not  take  any  cases,  the  copyright  of  which  belonged 
to  the  plaintiffs.  This  preface,  however,  was  a  notice  not  only 
to  the  plaintiffs,  but  also  to  those  by  whom  this  application 
is  made,  that  he  intended  to  do  it. 

Then  Mr.  Smith,  by  his  affidavit,  makes  a  statement  of  what 
passed  between  him  and  the  plaintijff  Mr.  Benning.  (His 
Lordship  read  the  affidavit.)  This  statement  is  quite  consistent 
with  one  passage  in  the  plaintiflFs'  affidavit,  in  which  Mr.  Smith 
is  stated  to  have  said  that  he  should  prefer  dealing  with  the 
plaintiffs ;  and  it  was  very  natural,  that,  as  he  was  using 
the  plaintiffs'  property — whether  he  had  a  right  to  use  it  or  not 
— he  should  prefer  dealing  with  them.  Mr.  Smith  positively 
denies  that  which  the  plaintiffs  impute  to  him,  namely,  that  he 
expressed  an  opinion  that  he  should  be  unable  to  make  use 
of  the  cases  contained  in  the  reports  published  subsequently 
to  the  Term  Reports,  in  case  of  his  not  publishing  his  work  with 
the  plaintiffs;  but  he  leaves  untouched  the  passage  in  the 
plaintiffs'  affidavit,  which  states  that  Mr.  Benning  observed 
to  him,  **that  he  certainly  could  not  take  any  cases,  the  copy- 
right of  which  belonged  to  the  plaintiffs."  I  can  come  to  no 
conclusion  as  to  that  which  is  said  to  have  been  so  stated  to  him ; 
but  I  have  the  concurrence  of  both  affidavits  as  to  the  proposal 
made  by  Mr.  Smith.  Then  I  have  the  preface  to  the  defendant's 
book,  and  I  have  no  doubt,  upon  the  result  of  these  two  affidavits, 
[  •738  ]  that  it  *was  known  to  the  plaintiffs,  before  the  first  volume  was 
published — and,  indeed,  they  acknowledge  that  they  knew — 
that  the  first  volume  did  contain  some  cases  taken  from  their 
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books,  and  that  it  was  intended  to  carry  on  the  work  to  a  more     Saundkbs 
recent  time ;  and  when  the  work  is  published,  they  have  a  distinct       smith. 
statement,  on  Mr.  Smith's  part,  that  be  intends  to  do  so. 

I  do  not  find,  in  either  affidavit,  any  statement  of  an  intention, 
on  the  part  of  the  plaintijffs,  to  apply  for  an  injmiction  to  restrain 
the  publication  or  sale  of  the  first  volume.  The  reason  which 
has  been  stated  at  the  Bar,  namely,  that  the  injury  was  too 
small  to  make  it  worth  while  to  interfere,  may  be  an  explanation 
of  that  circumstance ;  but  yet  that  is  not  exactly  the  view  the 
plaintiffs  must  have  taken  of  the  case ;  for,  according  to  what 
was  stated  in  the  preface  to  the  first  volume,  and  according 
to  what  was  communicated  to  them  by  Mr.  Smith,  they  knew 
that  the  first  volume  was  merely  the  commencement  of  the  plan, 
and  that  it  was  intended  to  bring  it  down  to  more  modem  times, 
in  the  reports  of  which  the  plaintiffs  were  more  immediately 
interested.  They  do  not  complain,  however ;  and  there  is 
nothing  before  me  to  show  that  they  interfered,  after  the  publica- 
tion of  the  first  volume,  to  caution  Mr.  Smith  against  interfering 
with  their  rights.  On  the  contrary,  L  find,  by  an  affidavit  made 
by  Mr.  Maxwell,  a  statement  of  a  communication  between  him- 
self and  one  of  the  plaintiffs,  after  the  publication  of  the  first 
volume,  and  which  is  not  met  by  any  affidavit  of  the  plaintiffs 
in  reply.  Mr.  Maxwell,  in  his  affidavit,  which  was  sworn  on 
the  31st  of  May,  says  that  '*  two  or  three  months  ago  "  he 
"mentioned  to  the  said  plaintiff,  William  Benning,  that  he 
understood  that  the  plaintiffs  were  desirous  of  having  a  share 
in '  Smith's  Leading  Gases,'  and  that  the  deponent  was  willing 
to  grant  the  same,  provided  that  they  *would  give  him  a  pro-  [  •734  j 
portionate  share  in  '  Smith's  Commercial  Law '  in  exchange ; 
and  though  the  said  plaintiff,  William  Benning,  stated  that 
his  partner  would  not  accede  to  such  a  proposition,  he  made 
no  complaint  or  observation  to  the  deponent  as  to  the  publica- 
tion of  '  Smith's  Leading  Cases '  in  any  way  interfering  with 
any  copyright  of  the  said  plaintiffs." 

Now  this  communication  took  place  when  the  first  volume  had 
been  published  eleven  months,  and  after  the  first  part  of  the 
second  volume  had  not  only  been  announced,  but  had  been 
included  in  a  catalogue  published  by  the  plaintiffs  themselves. 
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Saundkrs     Can  it  be  supposed  that  their  attention  was  not  drawn  to  the 
Smith.       fact,  not  only  of  what  had  been  done,  but  of  what  Mr.  Smith 
had  announced  his  intention  of  doing  ? 

Now,  when  I  look  at  this  book — I  am  not  sufficiently  acquainted 
with  it  to  give  an  opinion  upon  its  merits — but  I  have  no  doubt 
that  the  opinions  expressed  by  others  who  have  had  more  oppor- 
tunities of  examining  it,  are  deserved — when  I  look  at  this  book, 
I  see  that  it  is  a  work  of  very  great  labour,  and  I  find  the 
principle  is  to  take,  first,  the  marginal  note,  sometimes  with 
some  alteration,  and  then  to  take  the  leading  case,  as  a  prin- 
ciple, and  then,  by  very  voluminous  and  obviously  laborious 
notes,  to  work  out  the  principle.  It  is  clear,  therefore,  that 
the  work  is  one  of  great  labour,  and  that  this  was  evident 
from  the  first  volume;  and  I  find  that  the  plaintiffs  were 
informed,  in  March,  1837,  of  an  intention  to  deal  with  the 
existing  reports  in  the  manner  now  complained  of.  I  find 
the  first  volume  published,  announcing  the  intention  of  going 
on  with  the  same  plan,  which  necessarily  would  run  over  the 
period  to  which  the  copyrights  of  the  plaintiffs  relate,  and  that 
[  *735  ]  no  remonstrance  is  made  to  Mr.  Smith  upon  the  nature  *of  the 
work,  but  he  is  permitted  to  go  on  with  this  laborious  under- 
taking until  the  period  at  which  the  first  part  of  the  second 
volume  is  published.  In  the  mean  time,  there  was  a  com- 
munication between  the  plaintiffs  and  Mr.  Maxwell,  who  was 
interested  in  the  publication  of  the  work,  and  who  has  as  much 
right  to  the  protection  of  the  Court  as  Mr.  Smith ;  and,  in  the 
proposal  which  he  makes  to  the  plaintiffs,  he  deals  with  the 
work  as  property  he  is  entitled  to  deal  with,  wishing  to  make  it 
the  subject  of  arrangement  between  himself  and  the  plaintiffs ; 
and  I  do  not  find  that  this  leads  to  any  caution  or  interference 
on  the  part  of  the  plaintiffs  as  to  that  course  which  Mr.  Smith 
had  pursued  in  part,  and  which  the  plaintiffs  must  have  been 
fully  aware  that  he  intended  to  pursue  farther. 

I  do  not  give  any  opinion  upon  the  legal  question.  I  am  only 
to  decide  whether  the  plaintiffs  are  entitled,  under  the  circum- 
stances, to  the  interposition  of  the  Court  to  protect  then-  legal 
right,  when  that  legal  right  has  not  yet  been  established. 
But  I  assume  the  existence  of  the  legal  right,  and  I  say,  that 
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whatever  legal  right  the  plaintiffs  may  have,  the  circuniBtances     saundbbs 
are  sach  as  to  make  it  the  duty  of  a  court  of  equity  to  withhold       smith. 
its  hand,  and  to  abstain  from  exercising  its  equitable  jurisdiction, 
at  all  events  until  the  plaintiffs  shall  come  here  with  .the  legal 
title  established. 

hi  doing  this,  I  am  only  doing  what  Lord  Eldon  did  in 
Runddl  V.  Murray  (i),  and  what  is  very  generally  done  upon 
questions  of  patent  right.  The  Court  always  exercises  its 
discretion  as  to  whether  it  shall  interfere  by  injunction  before 
the  establishment  of  the  legal  right. 

I  am  quite  clear  that  the  Vice-Chancellor  was  right,  and        [  736  ] 
that  it  is  not  the  duty  of  the  Court  to  interfere  by  injunction 
in  this  case — at  all  events  in  the  present  stage  of  the  cause — 
and  therefore  I  must  refuse  this  motion  with  costs. 

Before  I  dismiss  the  subject,  however,  I  wish  to  say  a  few 
words  with  respect  to  a  case  which  appears  to  have  been  relied 
upon  by  the  Vice-Chancellor  in  his  judgment,  and  which  has 
not  been  reported  (2).  It  is  quite  clear  that  his  Honour  had  not 
any  accurate  information  with  respect  to  the  result  of  that  case  ; 
for  he  supposed,  from  the  representations  made  to  him,  that 
I  had  decided  it  upon  a  calculation  of  the  quantity  of  the 
plamtiff's  book  which  had  been  taken  by  the  defendant.  In 
the  first  place,  I  never  decided  that  case  at  all ;  for  it  went  off 
ui)on  an  arrangement  between  the  parties.  Mr.  Halcomb  pressed 
that  the  injunction  should  be  dissolved,  and  that  a  particular 
inquiry,  which  could  only  be  directed  by  the  consent  of  the 
parties,  should  be  ordered ;  and,  upon  that,  the  injunction  was 
dissolved.  Then  it  appeared  that  there  had  been  an  assignment 
of  the  copyright,  which  brought  other  parties  into  the  field, 
and,  of  course,  nothing  could  be  done  finally  to  dispose  of  the 
case,  and  it  stood  over,  and  was  never  brought  on  again.  I 
understand  that  it  fell  to  the  ground  in  consequence  of  the  death 
of  Mr.  Bramwell  in  the  mean  time. 

So  far,  however,  from  considering  that  the  question  turned 

upon  a  mere   measure   of  quantity,  I  find,  from  a  note  with 

which  Mr.  Craig  has  furnished  me,  that  I  said,  in  the  course 

of  the  argument,  ''  When  it  comes  to  a  question  of  quantity 

(1)  23  R.  B.  75  (Jac.  311).  (2)  See  next  page. 
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Saundbbs 

r. 

Smith. 

[  •TS?  ] 


it  murit  be  very  vague.     One  *writer  might  take  all  the  vital 

part  of  another's  book,  though  it  might  be  but  a  small  proportion 

of  the  book  in  quantity.     It  is  not  only  quantity,  but  valae 

that  is  always  looked  to.    It  is  useless  to  refer  to  any  particular 

cases  as  to  quantity."     Now  there  could  hardly  be  anything 

less  likely  to  lay  down  a  rule  as  to  quantity.     Indeed,  quite 

the  reverse;  and  yet  that  is  all  which  appears  to  have  been 

said   by   me   upon   the   question   of  quantity.     There   was   no 

judgment  at  all,  however,  upon  the  general  question  of  law; 

and    the  course  I  adopted  in  that  case  is  exactly  the  course 

which  I  adopt  now,  and  proceeded  upon  the  same  principle; 

namely,  that  the  injunction  would  be  an  extreme  hardship  upon 

the   defendant,   as   compared   with   the  hardship   the  plaintiff 

would  sustain,  by  being  put,  in  the  first  instance,  at  all  events, 

to  establish  his  title  at  law. 

Motion  refused,  with  coBtR. 


1836. 
July  6,  7. 

Lord 

COTTENHAM, 

L.C. 

[  737  ] 


[  738  ] 


BRAMWELL  v.  HALCOMB. 

(3  My.  &  Cr.  737—741.) 
The  question  whether  one  author  has  made  a  piratical  use  of  another's 
work,  does  not  necessarily  depend  upon  the  quantity  of  that  work  which 
he  has  quoted  or  inti*oduoed  in  his  own  book. 

The  plaintiff  was  the  author  of  a  Treatise  upon  the  Manner 
of  Proceeding  on  Bills  in  the  House  of  Commons,  and  the 
defendant  Halcomb  was  the  author  of  a  Practical  Treatise  on 
passing  Private  Bills  through  both  Houses  of  Parliament.  The 
bill  was  filed  for  an  injunction  to  restrain  the  publication  of  the 
defendant's  book,  upon  the  alleged  ground  that  it  contained 
very  numerous  passages  copied  from  the  plaintiff's  work. 

The  Solicitor-General  and  Mr.  Hakomh,  for  the  defendant, 
moved  to  dissolve  the  injunction  which  had  been  granted  by  the 
Vicb-Chancellor. 


Mr.  Stuart  supported  the  injunction  : 
*     *     Mr.  Stu<irt  contended,  amongst  other  things,  that  the 
quantity  of  Mr.  BramwelFs  book,  which  had  been  quoted  by 
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Mr.  Halcomb,  would  be  an  unfair  quantity,  even  if  Mr.  Halcomb  Bramwkil 
had  avowed  that  he  took  it  from  Mr.  Bramwell ;  and  he  referred  halcomb. 
to  Mainnan  v.  Tegrf  (i). 

The  Lord  Chancellor  : 

When  it  comes  to  a  question  of  quantity,  it  must  be  very 
vague.  One  writer  might  take  all  the  vital  part  of  another's 
book,  though  it  might  be  but  a  small  proportion  of  the  book  in 
quantity.  It  is  not  only  quantity  but  value  that  is  always  looked 
to.    It  is  useless  to  refer  to  any  particular  cases  as  to  quantity. 

In  my  view  of  the  law,  Lord  Eldon,  in  Wilkins  v.  Aikin  (2), 
put  the  question  on  a  most  proper  footing.  He  says,  "The 
question  upon  the  whole  is,  whether  this  is  a  legitimate  use 
of  the  plaintiff's  publication,  in  the  fair  exercise  of  a  mental 
operation,  deserving  the  character  of  an  original  work." 

At  the  conclusion  of  the  Solicitor-GeneraVs  reply,  [  ^39  ] 

The  Lord  Chancbllob  said : 

I  am  clearly  of  opinion  that  this  is  a  case  in  which  I  ought 
not  to  exercise  the  jurisdiction  of  this  Court,  without  giving 
the  parties  an  opportunity  of  trying  their  rights  at  law ;  for, 
where  any  doubt  exists  as  to  the  right  of  the  parties,  if  the 
Court  were  to  exercise  jurisdiction  without  giving  an  opportunity 
of  trial  at  law,  there  would  be  different  law  in  this  Court  and 
in  the  courts  of  law  upon  the  subject.  The  proceeding  here  is 
merely  for  the  purpose  of  making  effectual  the  legal  right, 
as  Lord  Eldon  says  in  Wilkhus  v.  Aikin  (2).  Where  any  doubt 
exists  as  to  the  legal  right,  it  is  very  proper  to  be  tried.  The 
only  question  is,  whether,  in  the  meantime,  the  injunction  is  to 
be  continued,  or  whether  it  is  to  be  dissolved,  on  the  undertaking, 
which  the  defendant  has  offered,  of  keeping  an  account.  It 
is  obvious  that  it  is  the  interest  of  both  parties  that  the  injunc- 
tion should  be  dissolved,  for  if,  in  consequence  of  piracy,  the 
defendant  is,  in  fact,  selling  the  plaintiff's  work,  the  plaintiff 
will  have  the  profits  of  the  publication ;  but  if,  on  the  contrary, 
no  piracy  has  been  committed,  a  very  great  hardship  is  inflicted 

(1)  26  B.  B.  112  (2  Buss  385).  (2)  11  B.  B.  118  (17  Ves.  422). 
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Bramwbll    upon  the  defendant ;  and,  on  that  supposition,  he  has  ah*eady 
Halcomb.     experienced  a  severe  hardship,  because  the  injunction  has  pre- 
vented the  sale  of  his  book  during  the  season.     If  Mr.  Stuai-t 
thinks  it  proper  to  press  for  the  continuance  of  the  injunction,  I 
must  look  through  the  passages  in  the  respective  books. 

Mr.  Stuart  : 

We  should  not  merely  have  the  profits  of  the  sale  in  the 
[  ^740  ]  meantime,  but  we  should  be  indemnified  for  the  *loss  which 
we  may  sustain  by  reason  of  the  sale  of  the  defendant's  book 
preventing  the  sale  of  our  book  in  the  meantime.  If  the 
Master  would  estimate  what  loss  we  had  sustained,  I  have  no 
objection.     *     *     * 

Mr.  Stuart  then  stated  that  Mr.  Halcomb  had  sold  his  copy- 
right to  some  other  persons  who  were  also  made  defendants 
on  the  record. 

♦  *  *  ♦  ♦ 

[  741  ]  It  was  then  arranged  that  the  injunction  should  be  simply 

dissolved,  as  against  Mr.  Halcomb,  and  that  the  costs  of  his 
application  should  be  costs  in  the  cause :  and  that  the  other 
defendants  should  give  notice  for  Wednesday  next,  for  a  motion 
to  dissolve  the  injunction  as  against  themselves. 

The  reporters  believe  that  the  case  was  never  mentioned 
again.     The  plaintiflF  soon  afterwards  died. 


1838. 
April  23,  24. 

Loi"d 

COTTEXHAM, 
L.C. 

[763] 


BICKHAM  V.  CRUTTWELL(l). 

(3  My.  &  Cr.  763—772  ;  S.  C.  7  L.  J.  (N.  S.)  Ch.  198;  2  Jur.  342.) 

A  testator,  who  was  possessed  of  considerable  real  estate,  comprising, 
among  other  property,  three  houses  in  N.,  upon  which  he  owed  a  sum 
of  2,900/.  secured  by  mortgage,  devised  his  three  houses  in  N.,  together 
with  several  other  houses  therein  described,  '*the  whole  subject  to  the 
payment  of  the  mortgage  debt  of  2,900/.  borrowed  on  mortgage  of  the 
houses  in  N.,"  to  C.  and  H.  in  fee.     He  then  devised  and  bequeathed 


(1)  Although  Locke  King's  Act, 
17  &  18  Vict.  c.  113  (and  the  amending 
Acts  passed  in  1867  and  1877)  have 
relieved  the  personal  estate  of  its 
primary'  liability  for  mortgage  debts, 
yet  this  decision  contains  some  obser- 


vations of  genei-al  interest,  especially 
the  reference  to  Hancox  v.  Abbey. 
8  R.  R.  124  (11  Yes.  179),  which 
justify,  if  they  do  not  i*equire,  the 
retention  of  the  case  in  the  Revised 
Reports.— O.  A.  S. 
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C  BUTT  WELL. 


the  residue  of  his  real  estates  and  all  his  personal  estate  and  effects      Bickham 

whatsoever,  subject  nevertheless,  as  to  his  personal  estate,  to  the  pay-  v. 

ment  of  his  debts,  except  such  debts  as  were  therein  excepted  therefrom, 

to  trustees,  in  trust  as  to  the  particular  estates  therein  specified ;  and, 

among  others,  as  to  certain  messuages  therein  specifically  described, 

subject  to  the  mortgages  made  on  the  same,  and  from  the  payment  of 

which  he  thereby  exempted  his  personal  estate  ;  and  as  to  all  the  residue 

and  remainder  of  his  said  real  and  personal  estates,  in  trust  for  the 

persons  therein  mentioned : 

Held,  that  the  testator's  personal  estate  was  the  primary  fund  for  the 
payment  of  the  mortgage  debt  of  2,90()/. 

The  will  of  Richard  Bowsher,  late  of  the  city  of  Bath, 
solicitor,  which  bore  date  the  4th  of  July,  1834,  and  was  duly 
executed  and  attested  to  pass  freehold  estate  by  devise,  was 
in  part  as  follows :  **  I  give,  devise,  and  bequeath  *  *  my 
three  houses  in  Norfolk  Crescent,  called  Norfolk  House,  and 
Nos.  1  and  3,  my  house,  No.  17,  Great  Stanhope  Street,  and  my 
two  houses  Nos.  11  and  12,  Kensington  Place  ;  the  whole  subject 
to  the  payment  of  the  mortgage  debt  of  2,900/.  (borrowed  on 
mortgage  of  the  houses  in  Norfolk  Crescent  by  Richard  Orchard, 
of  whom  I  purchased  the  same),  to  the  representatives  of  the 
late  Archdeacon  Willes,  or  such  part  thereof  as  shall  remain 
undischarged  at  my  decease,  and  subject  likewise  to  the  annual 
ground  rents  reserved  and  made  issuing  and  payable  to  me  out 
of  the  said  several  messuages,  unto  Charles  Currie  Bickham 
*and  Harriet  his  sister,  and  their  heirs,  as  tenants  in  common.  [  '764  ] 
And  as  to  all  the  rest,  residue,  and  remainder  of  my  real  estates, 
and  as  to  all  my  personal  estate  and  effects  whatsoever,  I  give, 
devise,  and  bequeath  the  same,  subject  nevertheless,  as  to  my 
personal  estate,  to  the  payment  of  my  just  debts,  funeral  and 
and  testamentary  expenses,  except  such  debts  as  are  herein 
excepted  therefrom,  and  the  expenses  attending  the  trusts  hereof, 
unto  John  Bouth  the  elder,  Thomas  Macauley  Cruttwell,  and 
the  said  Charles  Currie  Bickham,  their  heirs,  executors,  adminis- 
trators, and  assigns,  upon  the  trusts,  and  to  and  for  the  intents 
and  purposes  hereinafter  declared  concerning  the  same."  The 
testator  then  proceeded  to  enumerate  and  describe  the  several 
messuages  and  parcels  of  which  the  residue  of  his  real  estate 
consisted,  one  portion  of  which  he  mentioned  as  follows  :  **  And 
also  my  four  messuages  Nos.  3,  4,  5  and  6,  in  Nelson  Place 
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BicKHAM  aforesaid,  subject  to  the  mortgages  made  on  the  said  last- 
Cruttwbll.  mentioned  messuages,  or  such  part  or  parts  thereof  as  may 
remain  unpaid  at  my  decease,  and  from  the  payment  of  which 
said  mortgages  I  hereby  exempt  my  personal  estate,  and  also 
subject  to  the  payment  of  the  several  yearly  fee-farm  rents,  made 
issuing  and  payable  thereout,  in  trust  as  therein  mentioned." 
And  all  the  rest,  residue,  and  remainder  of  his  said  real  and 
personal  estates,  subject  as  aforesaid,  the  testator  gave  in  trust 
for  Ann  Bouth,  wife  of  the  said  John  Bouth  the  elder,  for  her 
separate  use  for  life;  and,  after  her  decease,  in  trust  for  the 
said  John  Bouth  the  elder,  for  his  life,  with  remainder  among 
their  children  as  therein  mentioned. 

The  bill  was  filed  by  Charles  C.  Bickham,  to  whom  the  moiety 
of  the  houses  in  Kensington  Place,  Norfolk  Crescent,  and  Great 
[  *765  ]  Stanhope  Street,  specifically  *devised  to  his  sister  Harriet,  had 
been  previously  conveyed  by  her,  against  his  co-executors  and 
co-trustees,  and  also  against  the  persons  beneficially  interested 
in  the  testator's  residuary  estate.  It  prayed  a  declaration  that 
the  testator's  personal  estate,  not  specifically  bequeathed,  was 
liable  to  pay  the  mortgage  debt  of  2,9002.  in  exoneration  of  the 
three  houses  in  Norfolk  Crescent. 

The  answer  of  the  defendants,  the  executors,  admitted  that 
the  testator's  personal  estate  not  specifically  bequeathed  was 
more  than  sufiScient  to  satisfy  the  amount  of  his  fimeral  and 
testamentary  expenses  and  all  his  debts. 

The  evidence  in  the  cause  proved  that  the  [2,900i.  said  to  have 
been  borrowed  by  Eichard  Orchard  on  the  mortgage  of  the 
houses  in  Norfolk  Crescent,  was  really  borrowed  on  behalf  of  the 
testator  as  to  900Z.  on  one  house  and  as  to  2,0002.  on  the  two 
other  houses,  and  that  Orchard  was  really  a  trustee  for  the 
testator  at  the  dates  of  those  mortgages] . 
[  766  ]  The  cause  now  came  on  to  be  heard. 

[  767  ]  The  Solicitor-General,  Mr.  Willcock,  and  Mr.  T.  PUitt,  for 

the  plaintiff,  contended  that  although  the  whole  property 
comprised  in  the  devise  to  the  plaintijff  and  his  sister  was 
charged  with  the  mortgage  debt,  the  personal  estate,  which  was 
the  natural  and  primary  fund,  was  not  exonerated  from  the 
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obligation  to  discharge  the  burthen ;  and  [they  cited  Tait  v.      Bickham 
Lord  Nortlunck  (i),  and  other  cases  to  the  same  effect] .  Cbuttwell. 

Mr.  Tinney  and  Mr.  Piggott,  for  John  Routh,  the  elder,  and 
the  other  parties  beneficially  interested  in  the  residuary  estate, 
insisted  that  the  testator,  by  extending  the  security  so  as  to 
include  the  additional  property  comprised  m  the  devise  to  the 
plaintiff  and  his  sister,  had  shown  a  clear  intention  to  exonerate 
the  personal  estate  altogether;  and  they  relied  strongly  upon 
Uanctyx  v.  Abbey ^  which  was,  they  contended,  the  case  of  a 
specific  devise,  subject,  like  the  devise  in  the  present  case, 
to  the  payment  of  a  particular  debt,  such  payment  being  the 
condition  of  the  gift  (2).  They  also  referred  to  Burton  v. 
KttOirltoJi  (z),  Toicer  v.  Lord  Rous  (4),  Bootle  v.  Blundellib), 
Greene  v.  Greene  (6),  Clutterbuck  v.  Clutterbu4:k  (7).     *     *     * 

Mr.  Barlow f  for  Cruttwell,  the  other  executor.  [  7fi8  ] 

The  Lord  Chancellor  entered  into  an  elaborate  and  minute      ^P^^  ^^' 
examination  of  the  history  of  the  transactions  between  Orchard 
and  Bowsher,  and  then  continued  as  follows : 

The  result  of  this  examination  is  to  leave  no  doubt  in  my 
mind,  that  the  whole  of  this  debt  was  really  the  debt  of  Bowsher ; 
that  he  was  the  person  who  owed  the  money,  although,  as 
between  himself  and  the  mortgagee,  he  did  not  appear  as  the 
party  who  contracted  the  debt.  It  comes,  however,  to  much 
the  same  thing;  for  if  a  man  borrows  money  in  the  name 
of  a  trustee,  the  debt  is,  in  one  way  or  other,  his  from  the 
commencement,  either  to  the  person  who  advances  the  money, 
or  to  the  trustee  in  whose  name  it  is  borrowed. 

If  then,  the  fact  has  been  clearly  made  out  in  evidence, 
as  I  think  it  has,  that  this  debt  of  2,9002.  was  the  debt  of  the 
testator,  the  question  of  law  is  a  matter  of  little  or  no  difficulty. 
The  testator,  in  connection  with  these  three  houses  in  Norfolk 
Crescent,  gives  certain  *other  property,   and  he  devises  the       [  ^769  ] 

(1)  4  R.  B.  358  (4  Ves.  816).  (5)  15  R.  R.  93  (19  Ves.  494). 

(2)  8  R.  R.  124  (U  Ves.  179).  (6)  13  R.  R.  277  (4  Madd.  148). 

(3)  3  R.  R.  62  (3  Ves.  107).  (7)  36  R.  R.  242  (1  My.  &  K.  15), 

(4)  11  R.  R.  169  (18  Ves.  132). 
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BicKHAM  whole  to  the  plaintijff  and  his  sister,  subject  to  the  payment 
Cruttwell.  of  the  mortgage  debt  of  2,900Z.  to  the  representatives  of  Arch- 
deacon Willes.  He  then  gives  the  residue  of  his  real  estates, 
and  all  his  personal  estate  and  effects  whatsoever,  subject 
nevertheless,  as  to  his  personal  estate,  to  the  payment  of  his 
just  debts,  funeral  and  testamentary  expenses,  except  such  debts 
as  are  therein  excepted  therefrom,  to  his  trustees,  upon  the 
trusts  therein  declared ;  and,  in  another  part  of  his  will,  he 
gives  his  four  messuages  in  Nelson  Place,  described  as  subject 
to  certain  mortgages  thereon,  from  the  payment  of  which 
mortgages  he  thereby  exempts  his  personal  estate.  So  that  the 
testator,  in  effect,  gives  certain  specified  premises,  subject  to 
one  mortgage,  without  any  direction  that  they  shall  bear  the 
mortgage,  and  he  gives  other  mortgaged  premises,  with  an 
express  direction  that  the  personal  estate  shall  not  be  called 
upon  to  pay  them.  The  gift  of  the  residue  of  his  personal 
estate,  subject  to  the  payment  of  his  debts,  except  such  debts  as 
are  therein  excepted,  amounts  to  a  declaration  that  the  personal 
estate  shall  bear  all  such  debts  as  are  not  specifically  excepted. 
His  attention,  too,  was  particularly  called  to  mortgage  debts. 

Now  what  is  there  to  be  found  on  the  face  of  this  will  referable 
to  the  particular  houses  in  question  ?  The  gift  is  of  the  houses, 
subject  to  the  payment  of  the  mortgage.  That  expression 
however,  it  is  clear,  will  not  exonerate  the  personal  estate; 
it  is  merely  a  description  of  the  state  of  the  property,  and  it 
has  often  been  decided  that  such  a  form  of  expression  does  not 
amount  to  an  exoneration  of  the  personal  estate.  It  is  true, 
the  devise  subject  to  the  charge  also  includes  other  property  ; 
that  is  to  say,  it  charges  other  property  which  was  not  before 
subject  to  the  mortgage  debt.  But  that  circumstance  will  not, 
[  ♦770  ]  *of  itself,  exonerate  the  personal  estate ;  it  is  merely  an 
additional  charge,  giving  a  further  security  beyond  what  the 
mortgagee  previously  had.  Why  the  testator  should  have  so 
done  does  not  appear.  Very  possibly  he  may  have  conceived, 
if  we  are  to  speculate  on  his  motives,  that  by  making  the  devise 
in  this  way  he  was  exonerating  the  personal  estate ;  but  it  is 
decided  that  the  throwing  m  an  additional  security,  where 
nothing  but  a  mere  charge  is  created,  has  no  such  effect. 
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It  was  supposed,  indeed,  that  Hancox  v.  Abbey  (i)  was  an  bickham 
authority  to  the  contrary.  The  circumstances  of  that  case,  how-  cbuttwell. 
ever,  were  extremely  different,  and  whether  rightly  decided  or 
not,  it  does  not  touch  the  present  question.  That  was  not  a  devise 
of  property  subject  to  a  mortgage ;  it  was  a  devise  of  property 
apon  trust  to  sell  and  pay  a  mortgage ;  and  there  was  no  gift  of 
the  estate  until  after  the  debt  was  paid  off.  Who,  in  that  case, 
could  take  the  estate,  if  it  was  not  sold?  Surely  the  devisee 
could  not  take  it,  and  have  the  mortgage  debt  paid  out  of  the 
personal  estate.  Sir  William  Gbant,  undoubtedly,  in  his  judg- 
ment, makes  a  distinction  between  a  general  and  a  particular 
charge  ;  but  his  observations  must  be  understood  with  reference  to 
the  tacts  of  the  case  before  him,  and  not  to  any  general  principle. 

Certainly,  when  that  passage  in  this  will  was  first  called  to 
my  attention,  I  felt,  as  I  still  feel,  a  difficulty  in  discovering  the 
motive  which  actuated  the  testator  in  charging  these  additional 
houses  in  aid  of  the  original  security.  We  know  that  the  three 
houses  had  become  of  much  less  value.  It  may  have  been 
that  the  testator  was  desirous  of  protecting  the  lender  from 
the  consequences  of  the  depreciation ;  or  it  may  have  arisen 
from  a  notion  floating  in  his  mind,  that  his  personal  ^estate  [  *77i  ] 
would  not  be  liable  to  the  payment  of  the  mortgage  money. 
But  this  is  mere  speculation ;  and  although  certainly  the  rule  has 
been  much  relaxed,  the  burthen  of  showing  from  the  will  itself 
that  the  ordinary  administration  of  the  assets  is  intended  to  be 
altered,  still  remains  upon  the  party  who  seeks  to  relax  it.  The 
Court  must  be  clearly  satisfied  by  that  which  the  testator  himself 
has  said,  that  it  was  his  intention  to  exonerate  the  personal  estate. 

Now,  upon  the  face  of  this  instrument,  although  there  is  great 
difficulty  in  reconciling  this  particular  clause  with  the  rest  of 
the  vrill,  so  far  from  finding  it  to  be  manifest  that  the  testator 
intended  to  exonerate  the  personal  estate  from  the  burthen 
of  this  mortgage  debt,  I  find  that  which  amounts  to  a  plain 
declaration  to  the  contrary.  For  I  cannot  possibly  reconcile 
such  an  intention  vnth  the  declaration  that  his  personal  estate 
is  to  be  subject  to  the  payment  of  his  just  debts,  except  such  as 
are  specially  excepted  therefrom. 

(1)  8  B.  E.  124  (11  Ves.  179). 
B.B. — ^VOL.  XLV,  25 
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BicKHAH  It  was  argued,  on  behalf  of  the  defendants,  that  by  describing 
CruttWell.  tl^e  debt  as  money  borrowed  on  mortgage  of  the  houses  by 
Orchard,  of  whom  he  purchased  the  same,  the  testator  has 
himself  told  us  that  he  did  not  consider  it  as  his  own  debt, 
and  therefore  that  it  was  not  necessary  for  him  to  except  it. 
This  mode  of  expression,  however,  as  I  observed  when  going 
through  the  history  of  the  transaction,  is  not  at  all  inconsistent 
with  the  circumstances  of  the  case,  or  with  the  notion  that  the 
debt  was  really  the  testator's  debt,  and  was  so  treated  and 
considered  by  himself ;  and  the  word  "  purchased,"  though 
perhaps  not  quite  accurate  in  fact,  correctly  enough  describes 
the  form  which  the  transaction  assumed. 
[  772  J  We  must  presume  that  the  testator  was  cognizant  of  the  rule 

of  law ;  and  if  he  knew  the  law  at  all,  he  must  have  known  that 
he  could  not  exonerate  the  personal  estate  from  the  burthen 
of  his  debts,  unless  he  so  expressed  himself  as  to  lead  the  Court 
to  the  fair  conclusion,  from  the  language  which  he  used,  that 
such  was  the  intention  which  he  meant  to  express. 

I  am  quite  satisfied  that  the  debt  in  question  was  the  testator's 
debt;  and  if  it  was  his  debt,  he  must  have  known,  or  be 
presumed  to  have  known,  that  his  personal  estate  could  only 
be  relieved  from  it.  by  an  express  declaration,  or  by  words 
raising  a  necessary  inference  to  that  effect.  He  has  not  so 
done  with  respect  to  this  debt — he  has  done  so  with  respect 
to  other  mortgage  debts,  and  therefore  I  think  that  the  ordinary 
rule  must  prevail  (i). 


1838. 
June  23. 

lA>rd 

COTTENHAM, 
L.C. 

[773] 


STANLEY    V.    The    CHESTER    and    BIRKENHEAD 
RAILWAY   COMPANY. 

(3  My.  &  Or.  773—783 ;  S.  C.  1  Bail.  Gas.  58.) 

The  B.  and  C.  Railway  Company  agree  with  the  plaintiff  to  give  him, 
for  fourteen  acres  of  land,  20,000/.,  to  be  paid  by  instalments;  other 
parties,  called  the  C.  and  B.  SAilway  Company,  at  the  same  time  start 
a  rival  line,  and  both  Companies  go  to  Parliament.  In  committee  it  is 
agreed  that  the  merits  of  both  lines  shall  be  referred  to  two  members 
of  the  committee,  and  the  solicitors  for  the  rival  Companies  at  the  same 
time  sign  an  agreement,  by  which  it  is  stipulated,  that  the  adopted 
Company  shall  take  the  engagements  with  landholders,  into  which  the 

(1)  See  Nod  v.  Liyrd  Henley,  26  E,  B.  660  (7  Price,  241). 


Company. 
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rejected  Company  may  have  entered ;  and  to  this  agreement  the  sanction      Stanley 
of  two  members  of  each  Company,  and  also  of  the  plaintiff,  is  subse-  v. 

quently  obtained,  and  is  signified  by  a  written  memorandum  of  approval.      (iristkr 
The  C.  and  B.  Company  is  adopted,  and  incorporated  by  Act  of  Parlia-  ^j^p  Birken- 
ment.    Their  line  will  require  sixteen  acres  of  the  plaintiff's  land  in  a         head 
different  place.     The  plaintiff  files  a  bill  against  the  C.  and  B.  Company,      ^^i^Y,^v 
stating  these  facts,  and  seeking  to  compel  them  to  keep  the  agreement 
entered  into  by  him  with  the  B.  and  C.  Company ;  and  to  restrain  the 
C.  and  B.  Company  from  entering  upon  any  lands  belonging  to  him,  till 
after  payment  of  the  first  instalment,  which  is  already  due ;  and  from 
proceeding,  after  subsequent  instalments  became  due,  till  such  instal- 
ments shall  have  been  paid.    The  defendants  demur  generally  to  the 
bilL     Demurrer  over-ruled. 

The  bill,  which  was  filed  on  the  12th  of  May,  1888,  stated  that  in 
the  latter  part  of  the  year  1886,  certain  persons  were  preparing  to 
form  a  Company  to  make  a  railroad  from  Chester  to  Birkenhead, 
and  were  intending  to  apply  for  an  Act  of  Parliament  to  enable  them 
80  to  do,  and  that  they  proposed  to  call  themselves  **  The  Chester 
Junction  Railway  Company,"  but  afterwards  altered  their  name 
to  that  of  "  The  Birkenhead  and  Chester  Railway  Company :  " 

That  the  line  of  railway  proposed  to  be  formed  by  the  intended 
Company  was  to  pass  through  certain  parts  of  the  plaintiff's 
estates,  and  would  have  been  injurious  to,  and  destructive  of, 
his  property ;  and  that  he  was  therefore,  in  the  first  instance, 
much  opposed  to  the  formation  of  that  railway: 

That  William  Spurstow  Miller,  in  the  character  of  solicitor 
for  the  promoters  of  the  intended  railway,  made  *overtures  to  [  ^774  ] 
the  plaintiff  for  his  consent,  and  that,  after  some  negotiation, 
the  plaintiff  undertook  to  give  his  consent  to  the  Company 
for  the  proposed  line  of  railway,  and  to  permit  them  to  form  the 
same  through  his  estates,  on  terms  [which  were  subsequently 
reduced  into  writing,  and  signed  by  W.  S.  Miller  for  the  Company , 
and  by  Richard  Blundell  for  the  plaintiff.  The  agreement,  dated 
the  17th  of  January,  1887,  fixed  the  purchase-money  at  20,000/., 
and  defined  the  line  of  the  intended  railway.] 

That  about  the  same  time  at  which  the  scheme  for  forming  [  775  j 
the  Company,  to  be  called  **  The  Birkenhead  and  Chester  Railway 
Company,"  was  set  on  foot,  another  proposal  was  made  by  other 
parties  for  forming  a  railway  between  the  same  points — Chester 
and  Birkenhead — but  by  a  different  line,  and  that  it  was  proposed 
by  them  that  application  should  be  made  to  Parliament  for  1 
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Stanley      forming  them  into  a  Company,  with  powers  to  make  such  railway, 
The         aJ^cl   which    should   be  called    **The  Chester  and  Birkenhead 
..^n-lf^KL-K^ilW  Company:" 

HEAD  That  the  proposed  line  of  the  proposed  Chester  and  Birkenhead 

Company.     Railway  also  passed  through  the  plaintiff's  estates,  and  that 
to  such  line  the  plaintiff  dissented : 

That  Joseph  Mallaby  was  the  solicitor  for  the  intended  Chester 
and  Birkenhead  Railway  Company,  and  was  authorised  to  act 
for  them;  and  that  two  bills  were  in  the  session  of  1887 
introduced  into  the  House  of  Commons,  the  one  for  forming 
the  line  which  was  to  be  called  the  Birkenhead  and  Chester 
Railway,  and  the  other  for  forming  the  line  which  was  to  be 
called  the  Chester  and  Birkenhead  Railway: 

That  both  the  bills  were  referred  to  the  same  committee  of 
the  House :  and  that  in  the  course  of  their  examination  of  the 
respective  merits  of  the  rival  lines,  one  of  the  members  of  the 
committee  proposed  that  it  should  be  referred  to  Lord  Sandon 
and  Mr.  Wilson  Patten,  two  members  of  the  committee,  to 
determine  which  of  the  two  lines  should  be  adopted: 
[  776  ]  That  such  proposal  was  assented  to  by  the  promoters  of  the 

two  bills  respectively,  and  an  entry  of  the  fact  of  such  agree- 
ment for  reference  was  made  in  the  minutes  of  the  proceedings 
of  the  committee : 

That  before  the  committee  adjourned  for  the  day  on  which 
such  proposal  was  made  and  agreed  to,  an  agreement  was  made 
and  signed  by  the  respective  solicitors  for  the  two  bills  in  the 
following  terms: 

^'It  is  agreed  by  the  undersigned  solicitors  of  the  Chester 
and  Birkenhead,  and  Birkenhead  and  Chester  Railways,  for 
and  on  behalf  of  their  respective  clients,  that  the  merits  of  the 
two  lines  shall  be  submitted  to  Lord  Sandon  and  Mr.  Wilson 
Patten,  who  are  to  decide  which  line  shall  be  adopted,  and  what 
ought  to  be  done,  for  the  accommodation  of  the  different  ferries, 
by  the  line  selected.  It  is  the  basis  of  the  agreement  that  the 
shareholders  of  the  rejected  line  are  to  be  at  liberty,  if  they 
think  proper,  to  take  shares  in  the  other  line.  And  further, 
that  the  adopted  line  (i)  so  to  take  the  engagements  entered 

(1)  So  m  the  Bill. 
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into  with  the  landholders  by  the  rejected  line ;  18th  April,  1887.      Stanley 

Joseph  Mallabt,  solicitor  for  the  Chester  and  Birkenhead  Bail-         the 

way ;  W.  S.  Miller,  Samuel  Brittain,  junior,  solicitors  to  the  ^Ji)"|fBKBN. 

Birkenhead  and  Chester  :"  head 

Railway 
[That  the  referees  made  their  award  in  favour  of  the  Chester     company. 

and  Birkenhead  Bailway.] 

That  upon  such  award  being  made,  the  Birkenhead  and  Chester  [  777  ] 
Bill  was  withdrawn,  and  the  bill  for  making  *a  railway  from  [  *778  ] 
Chester  to  Birkenhead  was  passed  by  the  House  of  Commons : 

That  the  plaintiff,  relying  on  the  agreement  made  between 
W.  S.  Miller  on  behalf  of  the  Birkenhead  and  Chester  Bailway 
Company,  and  Bichard  Blundell  on  the  plaintiff's  behalf,  and 
80  as  aforesaid  agreed  to  be  adopted  by  the  Chester  and  Birkenhead 
Railway  Company,  and  not  doubting  that  the  same  would  be 
faithfully  adhered  to  and  executed  by  the  Chester  and  Birkenhead 
Bailway  Company,  assented  to  the  bill  for  forming  the  Chester 
and  Birkenhead  Bailway,  and  took  no  part  in  the  further 
opposition  that  was  made  thereto  in  the  House  of  Commons 
or  in  the  House  of  Lords : 

That  the  Chester  and  Birkenhead  Bailway  Bill  passed  the 
House  of  Lords,  and  the  Boyal  Assent  was  given  thereto  on  the 
12th  of  July,  1887 ;     *     *     ♦ 

The  bill  then  proceeded  to  allege  that  the  Chester  and  Birken- 
head Bailway  Company  had  refused  to  perform  the  agreement 
made  between  Miller  and  Blundell,  and  it  charged  that,  by  the 
terms  of  the  agreement  for  the  reference  to  Lord  Sandon  and 
Mr.  Wilson  Patten,  the  defendants  adopted  the  agreement  between 
Miller  and  Blundell,  and  took  upon  themselves  all  the  liabilities 
under  it  of  the  promoters  of  the  other  line  of  railway  ;  and  that 
when  the  proposal  for  reference  to  Lord  Sandon  and  Mr.  Wilson 
Patten  was  under  consideration  between  ''^the  several  parties*  [  •779  1 
W.  S.  Miller,  acting  as  solicitor  and  agent  of  the  line  afterwards 
rejected,  distinctly  informed  Mr.  Mallaby,  who  was  acting  as  the 
solicitor  and  agent  of  the  promoters  of  the  line  which  was  adopted, 
and  in  the  presence  and  hearing  of  Mr.  Blundell,  the  plaintiff's 
agent,  of  the  existence  of  a  contract  or  agreement  with  the  plain- 
tiff, and  although  Mr.  Miller  declined  to  name  the  exact  sum 
which,  under  such  contract  or  agreement,  was  to  be  paid  to  the 
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Stanley     plaintiff,  yet  he  informed  Mr.  Mallaby,  and  also  two  of  the  persons 

The         acting  as  a  committee  for  the  Chester  and  Birkenhead  Railway 

Aim^^RKKN-  Company,  that  the  sum  was  more  than  15,000Z.,  but  would  not 

HEAD        exceed  20,000Z.,  and  that  it  was  after  they  had  distinct  knowledge 
Railway 

CoMPAKT.  to  that  extent  of  the  contract  or  agreement  with  the  plaintiff, 
that  the  agreement  for  reference  to  Lord  Sandon  and  Mr.  Wilson 
Patten  was  made  and  signed. 

The  bill  further  charged  that  by  the  line  of  road  proposed  to 
be  formed  by  the  Birkenhead  and  Chester  Railway,  only  fourteen 
and  a  half  statute  acres  of  the  plaintiff's  land  would  have  been 
taken,  whereas,  by  the  line  to  be  formed  by  the  defendants, 
sixteen  and  three-quarters  statute  acres  were  to  be  taken,  and 
the  rejected  line  was  purposely  laid  down  so  as  to  avoid  certain 
fox  covers  and  preserves  on  the  plaintiff's  estate,  whereas  the 
present  line  of  the  defendants  went  through  and  destroyed 
two  fox  covers  and  preserves ;  and,  in  other  respects,  the  line 
of  the  defendant's  railway  did  much  greater  injury  to  the 
plaintiff  and  his  estate,  than  would  have  been  done  by  that 
line  of  railway,  the  formation  of  which  was  the  subject  of  the 
agreement. 

The  bill  prayed,  that  it  might  be  declared  that  the  agreement 
of  the  17th  of  January,  1887,  was  binding  upon  the  defendants, 
(  •780  ]  and  that  under  it  they  were  *bound  to  pay  to  the  plaintiff,  at 
the  time  and  in  the  manner  therein  mentioned,  the  sum  of 
20,0002. ;  and  that  they  might  be  decreed  specifically  to  perform 
that  agreement.     *     *     ♦ 

To  this  bill  the  defendants  put  in  a  general  demurrer,  which 
the  Yice-Changellob  over-ruled,  and  the  defendants  thereupon 
appealed  to  the  Lord  Chancellor. 

Mr.  Jacob,  Mr.  Wigram,  and  Mr.  Walker,  in  support  of  the 
r  781  ]  demurrer,  contended  that  *  *  it  was  impossible  to  suppose 
that  Sir  T.  Stanley  meant  to  assert  the  extravagant  proposition 
that  the  defendants  were  bound  to  take  the  fourteen  and  a  half 
acres  which  were  situate  on  the  line  which  the  railway  would 
not  now  pursue ;  and  that  it  was  impossible  to  maintain  that 
Sir  T.  Stanley  was  entitled  to  the  benefit  of  the  agreement 
between  the  solicitors  of  the  rival  Companies,  to  which  he  was 
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no  party,  even  although  his  solicitor,  or  even  he  himself,  might      Stanley 
have  written  "  approved  "  at  the  foot  of  that  agreement.    They         thk 
insisted    that,    even    supposing    the    agreement    between    the   ^S!^^^^ 
solicitors  of  the  rival  Companies  to  be  a  contract  of  indemnity        head 
between  the  two    Companies,  yet  the    agreement  which   Sir     company. 
T.  Stanley  sought  to  enforce  was  an  agreement  which  was  to  be 
performed  by  the  rejected  Company,  only  in  the  event  of  their 
Act  of   Parliament    passing    and    their  intended    line    being 
sanctioned.    They  further  observed  that  the  plaintiff  did  not 
offer  to  give  up  the  sixteen  acres,  and  that  he  might  say,  at  the 
hearing,  that  he  never  intended  to  give  them  up. 

The  Lord  Chancellor  : 

The  question  for  me  to  consider  (arising  as  it  does  upon  a 
general  demurrer),  is  whether  the  bill  does  or  does  not  state 
a  case  which,  if  proved,  will,  at  the  hearing,  entitle  the  plaintiff 
to  some  relief.  The  case,  as  it  appears  on  the  face  of  the  bill, 
is  one  of  the  grossest  frauds  I  have  ever  seen  attempted.  I  have 
^nothing  to  do  with  the  question  whether  Sir  T.  Stanley  (the  [  *782  ] 
plaintiff)  has  or  has  not  an  extravagant  bargain.  Sir  T.  Stanley 
entered  into  a  certain  contract  with  an  intended  Railway  Com- 
pany ;  [His  Lordship  read  the  substance  of  the  contract]  ;  but 
it  being  a  matter  of  contest  between  that  Company  and  this 
which  of  them  should  have  an  Act  of  Parliament,  an  agreement 
was  entered  into  between  the  two  Companies,  pending  this 
contest,  by  one  of  the  terms  of  which  it  was  provided  that  the 
adopted  line  should  take  the  engagements  entered  into  with  the 
landholders  by  the  rejected  line.  [His  Lordship  read  this 
agreement.]  The  plaintiff  is  no  party  to  this  agreement,  but 
the  allegation  is,  that  it  was  approved  and  adopted  by  the 
promoters  of  the  two  Companies,  and  by  the  plaintiff,  and  that 
such  approval  was  testified  by  the  agreement  being  signed  by 
two  persons  on  behalf  of  each  of  the  Companies,  and  by  the 
plaintiff  himself,  through  the  instrumentality  of  an  agent. 
What  could  be  the  meaning  of  the  arrangement  so  made,  if  it 
was  not  that  the  plaintiff  was  to  look  for  performance  of  his 
contract  to  the  existing  Company,  instead  of  to  the  rejected 
Company?      [His  Lordship  read  the  allegation.] 


zn 
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It  could  mean  but  one  of  two  things;  viz.,  either  that  the 
agreement  already  existing  between  the  plaintiff  and  one  of  the 
Companies  should  be  considered  as  if  entered  into  between  him- 
self and  that  Company  which  should  be  actually  selected  by 
Parliament;  or  that,  in  order  to  relieve  the  Company  which 
should  not  succeed  in  obtaining  an  Act  of  Parliament,  the  con- 
tracts of  that  Company  should  be  executed  by  the  Company 
selected :  and  then,  the  Company  selected  having  obtained  the 
concurrence  of  the  plaintiff  in  that  agreement — although  it 
certainly  is  not  distinctly  alleged  that  he  assented  to  the  bill  on 
the  faith  of  it — it  is  said  that  if  you  look  to  the  original  agree- 
ment, the  land  was  to  be  taken  only  in  ''^case  the  rejected 
Company  succeeded  in  getting  an  Act  of  Parliament ;  and 
therefore  we,  the  defendants,  will  exercise  the  adverse  powers 
of  our  Act  of  Parliament  independently  of  that  agreement. 

Would  any  court  of  equity  permit  the  Company  first  to  obtain 
the  concurrence  of  the  plaintiff  in  an  agreement  like  this,  and 
then  to  turn  round  and  say  they  will  disregard  it  altogether, 
and  put  in  force  the  adverse  powers  of  the  Act,  as  if  no  such 
agreement  was  in  existence  ? 

I  have  no  hesitation  in  saying,  that,  on  the  face  of  the  bill, 
there  does  appear  such  a  case  as  will  entitle  the  plaintiff  to  some 
relief.  I  cannot  suppose  that  the  Company,  as  a  body,  will 
adopt  a  course  which  no  individual  member  of  the  Company 
would  adopt.  If  I  were  to  allow  the  demurrer,  I  should  be 
saying  that  the  Company  might  go  upon  the  plaintiff's  land, 
and  give  him  for  it  only  what  a  jury  might  award* 


Demurrer  over-ruled. 


Mr.  Temple  and  Mr,  Lqftus  Lowndes  were  counsel  for  the 
plaintiff,  but  were  not  called  upon. 
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GKEENHALGH    v.   The    MANCHESTER    and    BIR-       ijss. 

MINGHAM  RAILWAY   COMPANY.  ^"-^.is- 

Lord 
(3  My.  A  Cr.  784—800;  8.  C.  8  L.  J.  (N.  S.)  Ch.  75;  2  Jur.  1035;  3  Jur,    Cottenham, 
693;  1  Eail.  Cas.  68.)  L.C. 

r  7M«i  1 
The  owner  of  land  upon  which  a  Bailway  Company  empowered  by 
Parliament  are  about  to  enter,  is  not  entitled  to  an  interlocutory  injunc- 
tion to  restrain  them  from  so  entering,  if  by  his  silence  and  conduct  he 
has  permitted  the  Company  to  carry  on  their  works  upon  the  supposition 
that  they  were  entitled  to  enter  on  and  take  the  land  in  question. 

In  the  latter  part  of  the  year  1886,  two  joint  stock  Com- 
panies were  projected  for  the  construction  of  distinct  and 
independent  lines  of  i-ailway,  to  proceed  from  Manchester 
towards  the  south.  One  of  these  lines,  to  which  was  given  the 
name  of  ''The  Manchester  South  Union  Bailway,"  was  to 
terminate  at  Tamworth  in  Warwickshire :  the  other,  under  the 
name  of  ''The  Manchester,  Cheshire,  and  Staffordshire  Bailway," 
was  intended  to  connect  the  town  of  Manchester  with  the  Grand 
Junction  Bailway,  which  it  was  to  join  near  a  place  called 
Bickerscote  in  the  county  of  Stafford. 

The  subscribers  to  the  respective  undertakings  immediately 
adopted  the  usual  measures  for  carrying  their  schemes  into 
effect,  by  forming  provisional  committees,  by  appointing  solicitors, 
agents,  and  engineers,  by  entering  into  contracts  with  the 
owners  of  property  situate  on  the  proposed  lines,  and  by  giving 
the  requisite  notices  of  their  intention  to  apply  for  Acts  of 
Parliament  to  confer  on  them  the  powers  and  privileges  of 
incorporated  Companies. 

On  the  14th  of  February,  1887,  the  plaintiff,  who  was  a 
proprietor  of  land  in  the  township  of  Ardwick,  and  lying  in  the 
proposed  line  of  the  Manchester  South  Union  Bailway,  entered 
into  an  agreement,  in  writing,  with  three  of  the  provisional 
conunittee  of  that  undertaking,  acting  on  behalf  of  themselves 
and  the  other  subscribers,  by  which  he  agreed,  at  the  price  and 
upon  the  terms  therein  stated,  to  sell  and  convey  to  the  Company 
*the  fee  simple  of  two  plots  of  land  therein  described,  and  con-  [  '785  ] 
taining  together  7,040  square  yards ;  and  it  was  thereby,  among 
other  things,  provided  that,  in  case  the  Act  for  incorporating  the 
subscribers  as  a  Company  should  not  pass  during  the  then 
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Gbkkn-  present  sesuion  of   Parliament,   it  sboald  be   lawful  for   the 

r,  subscribers  to  vacate  the  agreement,  on  giving  the  plaintiff  three 

Manchestbb  months'  notice,  and  paying  rent  for  the  land  up  to  the  expiration 

AND  Bib-  of  such  notice:  and  further,  that,  in  the  event  of  any  other 

M  INGHAM  /         . 

Railway  Company  obtaining  an  Act,  for  the  purposes  of  which  it  might 
become  necessary  or  desirable  to  sell  the  land  to  such  company 
before  the  South  Union  Company  should  obtain  their  Act,  or  in 
the  event  of  the  purchase  not  being  completed  within  two  years, 
the  plaintiff  should  be  at  liberty  to  vacate  the  agreement  upon 
giving  three  months'  notice. 

In  the  parliamentary  session  of  1887,  two  bills  were 
accordingly  introduced  into  the  House  of  Commons,  one  for 
constituting  the  Company  which  was  to  be  called  ''  The  Man- 
chester South  Union  Railway  Company,"  and  the  other  for 
constituting  the  Company  which  was  to  be  called  **  The  Man- 
chester, Cheshire  and  Staffordshire  Railway  Company."  To  the 
foimer  of  those  bills  the  plaintiff  was  an  assenting  party.  Both 
bills  were  referred  to  the  same  committee  of  the  House,  and, 
after  some  investigation  into  the  comparative  merits  of  the 
respective  lines,  the  committee  recommended  that  the  two  bills 
should  be  consolidated,  and  that  the  subscribers  to  the  two 
undertakings  should  be  united  so  as  to  form  one  Company.  The 
necessary  arrangements  were  made  for  carrying  this  recom- 
mendation into  effect ;  and  an  agreement  in  writing  was,  in  the 
month  of  May,  1887,  entered  into  and  adopted  by  persons  duly 
authorised  to  act  on  behalf  of  the  promoters  of  the  respective 

[  *786  ]  undertakings.  By  one  of  the  clauses  in  that  agreement,  *it  was 
provided,  that  in  every  case  where  either  Company  should  have 
entered  into  any  contracts  or  engagements  with  landowners 
whose  property  might  be  affected  by  whichever  of  the  two  pro- 
jected lines  m^ght  be  adopted,  though  in  a  somewhat  different 
mode,  and  the  Company  projecting  the  accepted  line  should  not 
(though  the  other  Company  might)  have  made  contracts  with 
individual  landowners,  the  contracts  so  entered  into  by  the 
Company  proposing  the  rejected  line,  should  be  adopted  by  the 
united  Company,  having  regard  to  the  different  modes  in  which 
the  property  might  be  affected  by  the  adopted  line.  On  the 
18th  of  May,  1887,  a  copy  of  this  clause  in  the  agreement  was 
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i>ent  to  the  plaintiff  by  the  Bolicitors  acting  on  behalf  of  the       GKEfi>- 
imited  Company.  ,.,  ^ 

hi  parsaance  of  the  arrangements  before  mentioned,  leave  was  makchbstkb 
given  to  consolidate  the  two  bills,  which  was  accordingly  done ;  ^^^  I'l^- 
and  the  committee  then  reported  to  the  House  of  Commons  that  Railway 
the  line  adopted  in  the  consolidated  Bill  was  partly  that  pro-  ^^'*^^^^- 
posed  for  the  Manchester,  Cheshire  and  Staffordshire  Railway, 
and  partly  that  proposed  for  the  Manchester  South  Union  Rail- 
way. So  far  as  the  plaintiff's  land  was  concerned,  the  line 
adopted  was  the  line  which  had  been  proposed  to  be  taken  by 
the  Manchester,  Cheshire  and  Staffordshire  Railway ;  and  the 
plaintiff,  relying,  as  he  stated  in  one  of  his  affidavits  in  this 
cause,  on  the  before  mentioned  clause  in  the  agreement  of  May, 
and  on  the  faith  that  the  united  Company  were  bound  to  per- 
form the  contract  of  the  14th  of  February,  1837,  instead  of 
opposing,  gave  hie  assent  to  the  new  bill.  On  this  point,  how- 
ever, the  affidavits  were  conflicting,  there  being  some  evidence 
to  show  that  the  plaintiff's  name  was  not  included  among  the 
assents,  bat  was  returned  in  the  list  as  neutral.  The  new 
bill  afterwards  passed  both  Houses  of  Parliament,  *and  finally  [  *787  ] 
received  the  Royal  assent  on  the  30th  of  June,  1837.  By  the 
Act  so  passed,  the  persons  therein  named,  and  all  other  the  sub- 
scribers to  the  two  proposed  railways,  were  incorporated  under 
the  name  of  "The  Manchester  and  Birmingham  Railway 
Company,**  for  making  and  maintaining  the  railway  therein 
described ;  and  the  usual  powers  for  purchasing  and  holding 
lands  for  the  purposes  of  the  undertaking,  were  thereby  con- 
ferred on  the  Company.  Shortly  after  the  passing  of  the  Act, 
some  written  communications  passed  between  the  plaintiff,  or 
his  solicitor,  and  the  solicitors  of  the  new  Company,  with 
reference  to  his  contract  with  the  South  Union  Company  ;  and, 
on  the  7th  of  October,  1837,  he  received  from  the  chairman  of 
the  provisional  committee  of  the  proposed  South  Union  Railway 
Company,  a  formal  notice,  dated  the  18th  of  September,  that 
the  subscribers  to  the  agreement  between  that  Company  and  the 
plaintiff,  would  vacate  that  agreement  as  on  Christmas  Day  then 
next.  On  the  5th  of  December,  in  the  same  year,  he  received  a 
letter  frem    the  chairman   of  the  board   of   directors  of    the 
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Gb£un-       Manchester  and  Birmingham  Railway  Company,  informing  him 

r.  that  the  Company's  engineers  were  about  to  enter  upon  his  land, 

Manchmtbb  ^^^  *^®  purpose  of  staking  out  the  line,  and  taking  the  levels  and 

AND  Bib-     surveys  by  which  the  quantity  of  ground  required  by  the  Com- 

bailwat     pany  would   be  determined;  and   that  as   soon   as  the   chief 

engineer  should  have  reported  to  the  Directors  what  portion  of 

his  property  would   be  required   for  the  railway,   they    were 

desirous  of  treating  with  the  plaintiff  for  the  purchase  of  it. 

On  the  23rd  of  January,  1888,  the  plaintiflf  sent  a  letter  to  the 
chairman  of  the  Manchester  and  Birmingham  Railway  Company, 
in  which  he  inquired  whether  the  Company  intended  to  hold 
him  to  his  contract  with  the  projectors  of  the  South  Union  line, 

[  *788  ]  and  if  not,  *what  quantity  of  his  land  they  would  require.  The 
terms  of  this  letter  are  fully  stated  in  the  judgment.  On  the 
15th  of  June,  1888,  a  communication  was  made  by  the  plaintiff's 
solicitor  to  the  solicitor  for  the  Manchester  and  Birmingham 
Railway  Company,  contending  that  the  contract  of  the  14th  of 
February,  1887,  was  binding  on  the  Company,  and  refusing  to 
treat  with  them  on  any  other  basis,  and  at  the  same  time 
threatening  to  take  proceedings  to  enforce  the  contract ;  and  on 
the  26th  of  the  same  month,  the  solicitor  for  the  Company 
stated,  in  reply,  that  any  such  proceedings  would  be  resisted. 

On  the  6th  of  August,  1888,  the  plaintiff  was  served  with  a 
notice  from  the  Manchester  and  Birmingham  Railway  Company, 
stating  that  the  Company  intended,  under  the  provisions  of  their 
Act,  to  take  the  land  of  the  plaintiff  described  and  delineated  in 
a  schedule  and  plan  annexed,  and  requiring  him  to  treat  with 
them  for  the  sale  of  such  land,  and  also  for  any  compensation  he 
might  claim  ;  and  intimating  that,  in  case  of  his  refusal  to  do  so 
within  ten  days,  a  jury  would  be  impannelled,  to  assess  the 
value  of  such  land,  and  also  such  compensation. 

The  plaintiff  thereupon  filed  the  present  bill  against  the 
Manchester  and  Birmingham  Railway  Company,  praying  a 
declaration  that  the  agreement  of  the  14th  of  February,  1837, 
with  the  subscribers  to  the  Manchester  South  Union  Railway, 
was  binding  upon  the  defendants;  and  that  they  might  be 
compelled  specifically  to  perform  it;  and  that  an  injunction 
might,  in  the  meantime,  be  issued  to  restrain  them  from  taking 
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an V  proceedings  in  respect  of  his  land  under  the  powers  contained  Grkbn- 

in  their  Act  of  Parliament.  r. 

An  ex  parte  injunction,  obtained  during  the  long  vacation,  was  manchLter 

afterwards,  upon  argument,  dissolved  by  his  Honour  the  Vice-  andBik- 

Chakcbllor,  principally  on  the  ground  that  the  projectors  of  the  railway 


COMPAMY. 

[  789] 


Soath  Union  Line,  having  failed  in  obtaining  their  Act  of  Parlia- 
ment, and  having  afterwards  determined  their  contract  with  the 
plaintiff  by  a  notice,  the  plaintiff  had  no  equity  to  enforce  that 
eontract  against  the  new  Company. 

The  plaintiff  appealed  against  his  Honour's  order  dissolving 
the  injunction. 

Upon  the  appeal-motion  before  the  Lord  Chancellor,  the 
argument  proceeded  partly  on  the  ground  upon  which  his  Honour 
had  rested  his  judgment  in  dissolving  the  injunction,  and  partly 
also  on  the  conduct  and  dealings  of  the  plaintiff  with  the  defen- 
dants, and  witii  other  persons,  relative  to  his  land,  subsequently 
to  the  passing  of  the  Act  of  Parliament,  and  which,  it  was  con- 
tended, were  of  such  a  nature  as  to  deprive  the  plaintiff  of  any 
title  to  the  interlocutory  interposition  of  the  Court  by  injunction. 
The  material  circumstances  constituting  this  part  of  the  case,  and 
upon  which  exclusively  the  Lord  Chancellor  disposed  of  it,  are 
stated  in  his  Lordship's  judgment. 

Mr,  Wigram  and  Mr.  Sharpe,  for  the  plaintiff. 

The    Solicitar-Oeneral,  Mr.  Knight  Bru4:e^  Mr.   Koe,   and 
Mr,  Loftiu  Loicndes,  for  the  defendants. 

The  Lord  Chancellor  :  Dee,  13. 

This  case,  though  it  occupied  two  days  in  discussion,  and  the 
affidavits  are  exceedingly  numerous,  and  branch  ''^out  into  a  [  *790  ] 
variety  of  facts  and  statements,  many  of  which  are  utterly 
irrelevant,  turns  entirely  upon  two  questions ;  first,  whether  the 
Company  which  obtained  the  Act,  and  is  now  the  existing  Com- 
pany, is  or  is  not  bound  by  the  contract  entered  into  by  the 
projectors  of  the  South  Union  Company  ;  and  secondly,  whether, 
if  the  plaintiff  ever  had  any  right  against  the  existing  Company, 
anything  has  taken  place  to  prevent  him  from  asserting  that 
right  by  means  of  an  interlocutory  injunction. 
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Gbbbn-  In  the  view  which  I  take  of  the  case,  it  is  not  necessary  for 

r.  me  to  give  any  opinion  upon  the  first  point :  and  I  am  not  sorry 

Manchester  ^^  ^^  relieved  from  that  duty  ;  for  the  question  is  one  of  very 

AND  BiR-     great  nicety  and  difficulty,  and  therefore  not   to  be  decided, 

UlXuH  AU 

Railway     except  in  a  case  in  which  it  is  absolutely  necessary,  for   the 

Company 

purposes  of  justice,  that  it  should  be  decided.  And  I  find  in 
this  case  what  appear  to  me  to  be  very  safe  grounds  upon  which 
to  dispose  of  it,  without  at  all  touching  upon  that  point ;  and, 
for  the  purpose  of  explaining  the  grounds  of  my  decision,  I  will 
assume  that  the  plaintiff  had  a  right  against  the  existing  Com- 
pany, which  he  might  have  enforced  in  the  manner  alleged  by 
the  bill.  I  assume  that  for  the  purpose  of  argument  merely, 
and  not  for  the  purpose  of  laying  down  any  rule  as  to  any  future 
case  which  may  occur. 

The  second  question  then  is,  supposing  that  right  to  have 
existed  when  the  Act  of  Parliament  passed,  in  June,  1837, 
whether  anything  has  since  taken  place  between  the  parties, 
that  is  to  say,  between  the  month  of  June,  1887,  and  the  month 
of  June,  1888,  when  the  contest  between  the  parties  arose,  to 
deprive  the  plaintiff  of  the  right  to  the  protection  of  this  Court 
by  injunction.  The  right,  if  it  existed,  of  course  existed  at  the 
time  when  the  Act  passed.  Now  the  right  is  not,  properly 
[  •TOi  ]  speaking,  *a  right  of  contract,  but  rather  arises  out  of  the  con- 
tract ;  for  neither  in  this  case,  nor  in  the  case  of  Edwards  v. 
The  Grand  Junction  Railway  Company  (i)^  was  it  a  matter  of 
contract ;  but  the  equity  is  this,  that  what  has  subsequently 
taken  place,  and  the  position  in  which  the  parties  stand,  give 
the  party  seeking  the  benefit  of  the  contract  a  right  to  the  inter- 
ference of  this  Court,  by  virtue  of  an  equity  which  induces  the 
Court  to  prevent  the  Company  from  exercising  their  legal  right, 
unless  upon  the  terms  of  adopting  and  giving  effect  to  the 
contract  which  has  been  entered  into  by  other  parties. 

In  considering  how  far  a  party  has,  by  his  own  conduct,  lost 
the  benefit  of  an  equity  to  which  he  was  once  entitled,  it  is 
obvious  that  very  different  considerations  attach  to  a  case  in 
which  a  party  has  been  all  along  cognizant  of  his  rights,  from 
those  which  attach  to  a  case  in  which  he  was  not  so  cognizant, 
(1)  43  R.  B.  265  (1  My.  &  Cr.  650), 
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If  the  case  should  arise  in  which  both  parties  were  ignorant  of       Gbeen- 
the  right  which  one  of  them,  had  he  been  aware  of  it,  might  ^. 

have  asserted,  it  might  be  open  to  considerable  question  how  far  j^^jtchester 
that  ignorance  ought  to  prejudice  him.  But  if  the  plaintiff  is  and  Bir- 
eognisant  of  his  right,  of  course  he  cannot  be  heard  to  say  that  railway 
he  did  not  assert  it  sooner  in  consequence  of  his  not  being  aware  o^'pany. 
of  the  advantage  to  be  derived  from  asserting  it.  The  plaintiff 
has  relieved  the  Court  from  this  difficulty;  for  in  a  late  affidavit, 
filed  so  recently  as  the  24th  of  November  last,  he  states  that 
amongst  his  papers  he  found  a  letter  which  he  sent  on  the  7th 
of  October,  1887,  to  the  solicitor  of  the  South  Union  Company, 
when  he  first  received  notice  of  the  intention  of  that  Company 
to  determine  the  tenancy  created  by  his  contract.  In  this  letter, 
sent  in  answer  to  the  notice,  he  says,  ''  I  take  the  liberty  to 
object  to  it,  principally  for  two  reasons,  which  *at  first  view  [  ♦792  ] 
your  own  mind  will  admit  as  valid ;  first,  because,  if  your  ideas 
be  correct,  that  yon  can  vacate  the  agreement,  the  term  of  con- 
tract cannot  expire  before  March  next,  as  your  notice  was  not 
delivered  until  to-day,  being  eight  days  after  the  quarter  day ; 
bat  secondly,  and  mainly,  because  you  are  not  at  liberty,  as  you 
and  your  clients  well  know,  to  annul  the  agreement,  as  the  Act 
has  been  obtained,  and  the  respective  shareholders,  as  recent 
advertisements  attest,  are,  each  and  all,  amenable  in  law  to  the 
onited  acts  of  the  amalgamated  Company,  or  the  prior  respective 
acts  of  each  Company.'*  So  that  he  tells  us  in  his  own  affidavit 
that,  on  the  7th  of  October,  1837,  he  was  aware  of  his  equity, 
and  was  prepared  to  assert  it.  Whether  that  were  so  or  not 
might  be  a  matter  of  some  doubt,  if  it  were  material  to  inquire 
into  the  accuracy  of  that  statement — I  say  the  accura<^,  because 
I  find  an  attempt  to  support  the  statement  by  evidence  which 
throws  infinite  doubt  upon  the  truth  of  it  altogether.  The 
plaintiff  not  only  himself  swears  to  a  letter  not  forthcoming, 
which  he  never  adverted  to  before,  though  this  is  the  third  affi- 
davit he  has  made ;  but  he  attempts  to  establish  and  confirm  it 
by  the  affidavit  of  Thomas  Wilson,  his  shopman,  who  swears  to 
a  copy  of  the  letter,  without  saying  he  ever  read  or  compared  it. 
Wilson  says  that  he  was  employed  to  deliver  the  letter,  and  that 
the  following  is  a  copy  of  such  letter ;  and  he  then  sets  out  a 
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Gbben-      copy  in  the  same  words  as  are  to  be  found  in  the  plaintiflF's  afl5- 

r.  davit,  without  giving  any  explanation  or  information  as  to  how 

Manchestkb  ^^®  ^^  enabled  to  make  the  affidavit,  and  swear  to  the  words  of  a 

AND  Bib-     letter  which  he  was  only  employed  to  deliver.     Still  it  may  be 

Railway     true ;  but  it  is  not  material  to  inquire  mto  its  truth,  because. 

Com  pan  y 

after  having  made  that  statement,  the  plaintiff  is  precluded  from 
saying  that  he  was  not  perfectly  aware,  in  the  month  of  October, 
[  ^798  ]  1887,  of  the  equity  which  he  is  now  seeking  to  assert ;  and  *hi8 
conduct  therefore  must  be  looked  at  as  the  conduct  of  a  party 
fully  cognizant  of  his  rights. 

In  considering  the  evidence,  two  things  must  be  borne  in 
mind,  namely,  the  fact,  undisputed,  that,  upon  the  union  of  the 
two  Companies,  it  was  part  of  the  arrangement  between  them, 
that  the  Company  which  Parliament  might  sanction  should,  as 
far  as  was  practicable  and  consistent  with  their  scheme,  adopt 
all  contracts  made  by  the  other  parties:  and  secondly,  that, 
quite  independently  of  enforcing  the  contract  for  the  purpose  of 
completing  the  purchase  of  the  plaintiff's  land,  there  was  a 
question  existing  (adverted  to  indeed  in  that  very  letter),  between 
the  plaintiff  and  the  South  Union  Company,  not  as  to  the  com- 
pletion of  the  purchase,  but  as  to  the  continuance  of  the  tenancy, 
a  question  that  depended  upon  the  validity  of  the  notice  to  quit. 
Now  that  arrangement,  forming  part  of  the  contract,  appears 
to  have  been  communicated  to  the  plaintiff.  If,  therefore,  he 
thought  he  had  a  right  to  enforce  the  contract,  he  must  have 
been,  at  all  events,  aware,  that  there  was  a  chance,  at  least,  that 
the  Company  which  obtained  the  sanction  of  Parliament,  and 
was  brought  into  legal  existence  by  the  Act,  might,  to  a  certain 
degree,  adopt  the  contract  into  which  he  had  entered  with  the 
South  Union  Company.  Nothing  had  passed  to  prevent  them 
from  adopting  the  contract,  if  they  thought  it  expedient  to  do  so. 
It  was  a  point  not  decided,  but  remaining  entirely  open,  whether, 
if  the  plaintiff  had  not  a  right  to  enforce  his  contract  in  equity, 
he  might  not  still  obtain  the  benefit  of  it,  from  the  new  Company 
choosing  to  take  it  upon  themselves. 

Now,  on  the  part  of  the  defendants,  the  Company,  certain 

facts  are  stated,  which,  if  left  unexplained,  undenied,  unqualified, 

[  '794  ^       and  not  in  some  way  or  other  *di8placed  by  the  statements  on 
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the  part  of  the  plaintiff,  would,  I  apprehend,  be  quite  conclusive  Grbes- 

against  the  right  which  the  plaintiff  is  now  asserting.     In  the  «. 

December  following  the  passing  of  the  Act,  the  usual  course  was  manchkotbr 

adopted:    circular  notices  were  sent  intimating  to  all  persons  andBir- 

,  .         -       ,  ,  ,  ,  1     .       .«.        1  MINGHAM 

who  received  them,  and  amongst  others  to  the  plamtin,  the  railway 
intention  of  the  Company  to  proceed  under  the  powers  of  the  ompany. 
Act  of  Parliament.  In  January,  1888,  that  notice  was  followed 
by  marking  out  the  land  to  be  taken.  In  the  month  of  May 
other  transactions  take  place :  between  January  and  May  what- 
ever was  necessary  to  be  done  prior  to  the  actual  commencement 
of  the  work  was  done ;  the  line  was  surveyed,  and  the  ground 
marked  out ;  and  in  the  course  of  that  time  the  plaintiff  is  stated 
to  have  applied  on  various  occasions  to  the  of&cers  of  the  Com- 
pany, to  know  what  quantity  of  his  land  they  would  require  in 
carrying  their  Act  of  Parliament  into  operation.  It  is  also 
proved,  that  in  treating  with  a  brickmaker,  a  conversation  took 
place  which  would  show  that  he  contemplated  dealing  with  the 
land  as  his  own  property,  except  only  as  to  so  much  as  the 
Company  might  require  for  their  line. 

These  facts,  which  are  not  a  matter  of  dispute,  would  bring 
the  plaintiff  into  this  position,  viz.,  that  with  knowledge  of  his 
supposed  equity,  he  not  only  permitted  the  defendants  to  act  in 
exercise  of  their  legal  rights,  and  therefore  without  reference  to 
his  contract,  but  permitted  them  to  proceed  to  a  considerable 
extent  in  the  execution  of  their  intended  line;  whereas,  as  is 
stated,  and  not  contradicted,  if  it  had  been  thought  expedient, 
and  the  plaintiff  had  asserted  his  right,  it  would  have  been  quite 
as  easy  for  the  Company,  under  the  provisions  of  the  Act,  to 
adopt  a  line  which  would  have  avoided  any  contact  with  the 
plaintiff's  land.  The  affidavits  filed  on  the  *part  of  the  Company  [  *795  ] 
fall  short  in  not  stating  what  the  Company  actually  did ;  but  it 
is  obvious  from  what  is  stated,  that  a  great  deal  must  have  been 
done  between  January  and  June,  when  the  plaintiff  first  asserted 
his  right  to  an  injunction.  The  mere  expense  of  engineering  in 
marking  out  the  line  of  railway  over  the  plaintiff's  land,  though 
probably  not  much  in  itself,  was  necessarily  connected  with  the 
whole  line,  the  engineering  expenses  of  which  must  have  gone 
to  a  very  considerable  extent.      Then  in  May  advertisements 
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Gbeem-      were  published  for  receiving  tenders  for  contracts  for  the  works, 

HA,LOH 

r,  although  the  affidavits  do  not  state  that  any  such  contracts 

MANCHE8TBK  ^ere  made. 
AND  Bib-         The  plaintiflf  meets  this  case  by  saying,  that  whatever  the 

M  INQHAm 

Railway     Company  may  have  done  was  not  induced  by  anything  which 

Company 

he  did ;  that  he  was  not  only  aware  of  his  right,  but  that  he 
uniformly  declared  his  intention  of  acting  upon  it,  and  frequently 
and  openly  communicated  that  intention  to  the  Company ;  and 
that  whatever  they  did,  therefore,  was  done  with  their  eyes  open. 
This  was  in  argument  put  in  the  form  of  a  statement,  perfectly 
true  in  fact,  that  the  parties  with  whom  the  contract  was  made, 
and  with  whom  these  communications  took  place,  namely,  the 
projectors  of  the  South  Union  line,  had  become  actually  members 
of  the  incorporated  Company  under  the  Act  of  Parliament,  and 
that  the  notice  brought  home  to  them  in  the  one  character  must 
necessarily  affect  them  in  the  other.  So  far  as  notice  and  know- 
ledge go,  that  observation  is  perfectly  true;  but  the  question 
between  these  parties  is  not  one  of  notice  or  knowledge:  it 
depends  upon  the  dealings  of  the  plaintiff  with  those  who  repre- 
sented the  two  Companies.  If  the  plaintiff  communicated  to  the 
Directors  of  the  South  Union  Bailway  Company  an  intention  of 
enforcing  against  them  in  that  character  any  rights  he  might  be 
[  *796  ]  entitled  to,  and  if,  *dealing  with  those  who  represented  the 
existing  Company  under  the  Act,  he  not  only  abstained  from 
making  any  claim  on  that  body,  but  permitted  them  to  proceed, 
and  became,  by  communications  with  them,  a  party  to  an  under- 
standing that  they  were  at  liberty  to  proceed  without  being 
in  any  way  affected  by  his  contract  with  the  South  Union  Com- 
pany, that  would  deprive  him,  not  of  the  right  of  enforcing  the 
contract  against  the  South  Union  Company,  but  of  the  right 
which  he  now  asserts,  of  interfering  with  the  operations  of  the 
new  Company  under  the  authority  of  the  Act  of  ParUament. 

A  great  part  of  the  evidence  which  the  plaintiff  has  adduced, 
consists  of  communications  between  himself  and  others,  for  the 
purpose  of  showing  what  was  present  to  his  own  mind,  and  what 
his  own  intention  was.  Now,  as  I  have  before  remarked,  the 
question  does  not  depend  upon  what  was  in  the  plaintiff's  mind, 
but  upon  what  was  the  effect  of  the  course  of  conduct  pursued 
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by  the  plaintiff  on  the  minds  of  those  who  constitute  the  existing       Orben- 
Company.     I  cannot,  however,  but  observe  that  the  plaintiff's  ^^ 

affidavits,  and  some  other  affidavits  produced  on  his  behalf,  i^i^hJ^tkb 
famish  very  strong  reason  for  supposing  that  what  did  take      a.nd  Bir- 
place  wa8»  not  with  reference  to  asserting  a  right  against  the     railway 
Manchester  and  Birmingham  Railway  Company,  but  had  a  very     Company. 
different  object,   and  was  addressed   to  an  entu*ely  different 
subject.    Bearing  in  mind  that,  according  to  his  own  allegation, 
the  plaintiff  always  intended  to  assert   his  right  against  the 
existing  Company ;  and  also  bearing  in  mind  that  an  agreement 
existed  which  made  it  probable,  or  at  least  possible,  that  he 
might  have  the  benefit  of  a  voluntary  adoption  by  the  existing 
Company  of  his  contract   with   the   South   Union    Company, 
expressions^  I  think,  occur  which  show  that  he  did  not  con- 
template enforcing  his  contract  adversely  against  the  existing 
Company,  but  that  he  thought  it  *probable  they  would  adopt  the       [  *797  ] 
contract  of  the  South  Union  Company.    [The  Lord  Chancellor 
here  read  and  commented  upon  several  passages  in  the  affidavits 
which  he  considered  as  corroborating  this  view  of  the  case.] 

Then  there  is  that  on  which  there  can  be  no  mistake  in  point 
of  fact;  I  mean  the  plaintiff's  letter  of  the  28rd  of  January, 
1838.  That  letter  was  addressed  to  the  chairman  of  the  new 
Company,  and  was  in  these  terms :  '*  Being  applied  to  by  a 
wealthy  gentleman  for  the  whole  of  my  land,  &c.,  in  Ardwick, 
as  marked  blue  on  the  accompanying  plan,  I  respectfully  presume 
to  request  that  you,  as  chairman  of  the  Manchester  and  Bir- 
mingham Railway  Company,  will  kindly  answer  the  subjoined 
queries.  Ist.  Does  the  United  Company  design  to  maintain  the 
contract  entered  into  between  me  and  the  South  Union  Company, 
or  am  I  perfectly  free  from  it  by  the  notice  sent.  2ndly.  If  the 
contract  is  not  binding,  please  say  as  nearly  as  you  can,  what 
quantity  of  my  land,  &c.  will  be  required.  Srdly.  As  certain 
portions  of  my  property  are  available  by  the  Company,  shall  I 
Bubject  myself  to  any  legal  difficulty  by  a  disposal  of  the  entire, 
if  the  application,  as  above,  shall  be  urged.  If  an  immediate 
reply  cannot  conveniently  be  given,  by  informing  the  bearer 
when,  at  the  earliest,  you  will  furnish  it,  you  will  greatly  oblige 
yours,  &c.    J.  Grbenhaloh." 

26—2 
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Gb££n-  Here  then  is  a  letter  which,  if  there  were  any  ambiguity  in 

HALOH 
V, 


the  transaction  previously,  would  be  quite  sufficient  to  remove  it. 
Manchmter  ^^  ^^  impossible  to  believe  that  the   man  writing  that  letter 

AND  Bib-     thought  he  had  a  contract  with  the  Company  which,  as  against 
Railway     them,  he  was  entitled  and  able  to  enforce.     He  puts  it  to  them 

OMPAKT.  j^  ^  manner  quite  consistent  with  the  case  of  their  having  an 
option,  not  binding  upon  them,  but  of  which  he  would  be  glad 

[  '798  ]  to  *avail  himself  if  they  chose  to  exercise  it,  but  utterly  incon- 
sistent with  the  notion  of  his  having  a  right,  or  rather,  intending 
to  enforce  that  right  adversely  against  them.  In  his  affidavit  he 
tells  us  he  knew  of  his  right ;  and  yet  here  was  a  distinct  com- 
munication, passing  between  the  parties  in  January,  1838,  in 
which  he  surrenders  that  right,  putting  it  to  them,  what  quantity 
of  land  they  will  take,  and  leaving  it  to  them  to  say,  whether 
they  will  perform  the  contract  or  not.  Well,  after  that  com- 
munication between  the  Company  and  the  plaintiff,  with  that 
letter  in  their  hands,  setting  them  entirely  at  liberty,  they 
proceed  with  their  work — to  what  extent  does  not  appear — till 
June,  and  never  till  the  month  of  June  is  the  plaintiff's  title 
asserted.  Upon  that  state  of  evidence,  I  have  no  hesitation  in 
saying,  that  the  plaintiff  is  not  entitled  to  the  injunction  of  this 
Court  to  prevent  another  party  from  carrying  on  the  work  which 
by  his  silence  and  conduct  he  has  permitted  that  other  to  carry 
on,  at  all  events,  from  January  to  June. 

If  I  entertained  more  doubt  than  I  do  on  this  subject,  I  should 
be  very  much  influenced  by  considerations  similar  to  those  which 
weighed  with  me  in  deciding  the  Livei-pool  case  (i) ;  because, 
where  the  question  is  as  to  interposing  by  injunction  to  protect 
a  right  which  in  itself  is  doubtful  or  disputed,  it  must  always  be 
considered  on  which  side  the  balance  of  danger  preponderates. 
If  the  contract  be  a  contract  binding  on  the  existing  Company — 
and  that  is  the  question  between  the  parties — the  plaintiff  is  not 
precluded  from  attempting  to  establish  it.  What  the  Company 
are  doing,  is  to  take  part  of  the  plaintiff's  land  under  the  powers 
of  their  Act  of  Parliament ;  and  this,  if  done  adversely  against 

[  *799  ]       the  plaintiff,  ^will  not  preclude  him,  should  he  establish   his 

(1)  The  Attorney-General  v.  The  Mayor  oj  Liverj^l,  43  R.  E.  176  (1 
My.  &  Cr.  171). 
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right  at  the  hearing,  from  compelling  them  to  take  the  whole  of  GREeK- 

his  land,  under  the  contract.     But  if,  on  the  other  hand,  the  ^^ 

evidence  were  more   doubtful   than  it  is,  the  granting  of  the  ^    ^^^kb 

injunction  in  the  mean  time  would  certainly  produce  irreparable  and  bir- 

MINOHAM 

injury  to  the  other  party,  in  case  it  should  ultimately  turn  out  railway 
that  the  plaintiflf  has  not  that  right  which  he  asserts  that  he  Company. 
has.  It  cannot  be  supposed  that  the  plaintiff  should  stop  the 
defendants'  works  until  this  cause  shall  have  been  heard.  At 
the  same  time  the  Company  should  be  well  aware  that  that 
would  be  no  answer,  if  a  claim  can  be  established  against  them 
upon  the  contract.  The  case  is  only  one  in  which  there  being  a 
doubt  what  the  ultimate  rights  of  the  parties  will  prove  to  be, 
the  CJourt  is  in  infinitely  greater  danger  of  doing  injustice  by 
granting  the  injunction  than  by  refusing  to  grant  it. 

This  case  came  before  me,  however,  not  properly  by  way  of 
appeal  from  the  judgment  of  the  Vice-chancellor.  His  Honour 
dissolved  the  injunction  without  costs;  and  the  parties  have 
wisely  added  to  their  notice  of  motion  that  which  amounts  to  a 
new  motion,  if  I  should  be  of  opinion  that  the  Vice-Chancellor's 
decision  was  right.  I  say  they  have  wisely  done  so;  because, 
looking  at  the  affidavits  upon  which  the  injunction  was  obtained, 
if  the  case  were  brought  before  me  as  a  question  of  sustaining 
an  ex  parte  injunction,  I  should  have  no  hesitation  in  dissolving 
it  upon  the  demerits  of  the  affidavit  upon  which  the  injunction 
was  obtained.  My  first  ground  would  be  the  unqualified  way  in 
which  the  plaintiff  states  that  his  assent  to  the  South  Union  line 
was  used  as  a  means  of  obtaining  the  Act ;  but  what  I  should 
principally  rely  upon,  if  asked  to  sustain  the  ex  parte  injunction, 
is  the  way  in  which  the  plaintiff  drops  all  mention  of  what  took 
place  after  the  month  of  *December,  1837.  His  affidavit,  [  ♦goo  ] 
verifying  the  allegations  of  the  bill,  states,  that  subsequently  to 
the  5th  of  December,  1887,  an  application  was  made  to  him  to 
state  what  claim  he  made  upon  the  Company ;  and  then  comes 
the  letter  of  the  15th  of  June,  1888,  representing  that,  from  the 
month  of  December,  1887,  to  the  month  of  June,  1888,  he 
uniformly  insisted  upon  his  contract,  and  refused  to  treat  upon 
any  other  basis  ;  whereas  there  is  clear  evidence  to  the  contrary. 
I  consider  this  ivs  a  misrepresentation  of  what  really  took  place  ; 
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Gbjsen-  and  if  that  had  been  properly  stated  to  the  Court,  the  injunction 

r,  would  not  have  been  granted. 

Manchebtkr  "^^^  ^^^y  doubt  I  have  felt  is  with  regard  to  costs.     The  facts 

AHD  Bib-  which  are  free  from  doubt  are  quite  sufficient  to  induce  me  to 

MI170HAJC 

Railway     refuse  the  motion  ;  but  there  are  many  very  important  facts,  the 

truth  of  which  it  is  impossible  to  ascertain  in  the  present  state 

of  the  cause  ;  and  upon  the  whole,  although  I  do  not  think  that 

the  conduct  of  the  plaintiff  has  been  such  as  the  Court  had  a 

right  to  expect,  particularly  with  regard  to  his  first  affidavit, 

I  shall 

Refuse  the  motion  without  costs. 


Company. 
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IN     THE    KING'S    BENCH. 


SHAW  V.  ROBBERDS,  HAWKE8,  and  STONE.  isst. 

Jan  11 
(fi  Adol.  &  Ellis,  75—84  ;  S.  C.  1  N.  &  P.  279 ;  W.  W.  &  D.  94  ;  1  Jur.  6 ;  

6  L.  J.  (N.  S.)  K.  B.  106.)  [  75  ] 

Plaintiil  insured  premises  against  fire,  by  the  description  of  a  granary, 
&c.,  and  •*  a  kiln  for  drying  com  in  use,"  communicating  therewith.  By 
the  conditions  of  insuranoe,  the  policy  was  to  be  forfeited  unless  the 
buildings  were  accurately  described,  and  the  trades  carried  on  therein 
specified ;  and,  if  any  alteration  were  made  in  the  building,  or  the  risk 
of  file  increased,  the  alteration,  &c.,  was  to  be  notified  and  allowed  by 
indorsement  on  the  policy,  otherwise  the  insurance  to  be  void.  The 
pkintiif  carried  on  no  trade  in  the  kiln  except  drying  com ;  but,  on  one 
occasion,  he  allowed  the  owner  of  some  bark,  which  had  been  wetted,  to 
dry  it  gratuitously  in  the  kiln,  and  this  occasioned  a  fire,  by  which  the 
pranuses  were  destroyed  on  the  third  day  after  the  drying  of  the  bark 
commenced.  Drying  bark  was  a  distinct  trade  from  drying  com,  and 
more  hazardous,  and  insurers  charged  a  higher  premiiun  for  bark  kilns 
than  com  kilns : 

Held,  that  the  assured  was  not  precluded  from  recovering,  either  on 
the  ground  of  an  alteration  of  risk,  or  (in  the  absence  of  fraud)  because 
the  fire  arose  from  his  negligence. 

Assumpsit  on  a  policy  of  insurance  against  fire.  The  first 
connt  set  out  the  policy,  dated  29th  March,  1830,  which  stated 
that  the  plaintiff  had  paid  to  the  Norwich  Union  Fire  Insurance 
Society  3/.  15«.,  as  premium  for  insuring  2,500Z.  on  the  property 
in  the  policy  mentioned;  that  the  defendants,  being  three 
directors,  whose  hands  were  subscribed  to  the  policy,  agreed 
that,  while  the  premium  should  be  paid,  the  capital  stock  and 
funds  of  the  society  should,  according  to  the  deed  of  settlement 
thereof,  be  liable  to  make  good  all  loss  by  fire  to  the  property 
therein  described,  not  exceeding  l,400i.,  **on  a  granary  divided 
in  the  middle  by  a  party  wall,  with  a  counting-house  at  the  west 
end,  all  under  one  roof,  brick  and  slate,  and  also  a  kiln  for 
drying  com  in  use,  attached  to  the  outward  walls  of  the  granary, 
and  communicating  therewith  by  one  door,  the  kiln  built  entirely 
of  brick  and  iron,  and  tiled,  except  the  spars  of  the  roof  and 
inside  plastering ;  "  1,000/.  on  grain,  pulse,  seed  and  utensils  in 
trust,  in  trade,  on  commission,  or  the  plaintiff's  own  property, 
in  the  said  divided  granary ;  and  100/.  on  a  warehouse,  described 
in  the  policy ;  and  by  a  memorandum,  afterwards  indorsed,  it 
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Shaw        was  declared  that  1,350^.  of  the  1,400/.  was  insured  on   the 
BoBBEBDs.    granary  and  counting-house,  and  501.  on  the  kihi :  the  declara- 

[  '76  ]  tion  then  alleged  that  certain  conditions  were  *indor8ed  on  the 
policy,  some  of  which  were  set  out.  The  third  was  as  follows : 
'*  Persons  insuring  will  forfeit  their  right  to  the  sums  secured  by 
their  policies,  unless  the  buildings  insured;  or  containing  the 
goods  insured,  be  accurately  described,  the  trades  carried  on 
therein  specified,  and  the  nature  of  the  property  correctly  stated, 
so  that  it  may  be  placed  under  proper  classes,  and  charged  at 
the  appropriate  rates  of  premium ;  and  if  a  building  contain  any 
stove  or  oven  (used  in  the  process  of  manufacture),  kiln,  furnace, 
or  steam  engine,  or  any  process  of  fire-heat  be  carried  on 
therein,  other  than  the  ordinary  risk  of  common  fires  in  private 
houses,  the  same  must  be  noticed  in  the  policy,  or  it  will  be  void 
in  respect  to  such  building  and  the  goods  therein."  The  sixth 
was  as  follows :  "If  any  alteration  or  addition  be  made  in  or  to 
the  building  or  covering  of  any  premises  insured,  or  in  which 
any  insured  property  is  contained,  or  the  risk  of  fire  to  which 
such  building  is  exposed,  be  by  any  means  increased,  or  if  any 
furniture  or  goods  be  removed  into  other  premises,  such  altera- 
tion, addition,  increase  of  risk,  or  removal,  must  be  immediately 
notified  and  allowed  by  indorsement  on  the  policy  (the  indorse- 
ment being  duly  made  and  signed  by  one  of  the  society's 
secretaries  or  agents),  otherwise  the  insurance,  as  to  such 
buildings  or  goods,  will  be  void."  The  declaration  then  alleged 
the  payment  of  premium,  mutual  promises,  interest  in  the 
plaintiff  to  the  amount  insured,  and  that  afterwards,  to  wit  IStb 
December,  1832,  the  said  granary,  counting-house,  and  kiln, 
grain,  pulse,  seed,  and  utensils,  were  burnt ;  that,  at  the  time  of 
making  the  policy,  the  premises  were  accurately  described,  the 
trade  carried  on  therein  specified,  and  the  nature  of  the  property 

[  •77  ]       correctly  stated :  compliance  *with  other  conditions  (not  material 
here)  on  the  part  of  the  plaintiff  was  also  alleged.    Breach,  that 
neither  the  defendants  nor  the  society  had  paid  the  2,600/.,  or 
made  good  the  loss,  &c. 
Plea,  Non  asmmpsit  (i). 

On  the  trial  before  Lord  Denman,  Ch.  J.,  at  the  London  sittings 
(I)  The  declaration  was  entitled  of  August  Uth,  1833^ 
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after  Trinity  Terra,  1836,  the  following  facts  appeared  (i).     The        Shaw 

plaintiff,  who  was  a  com  merchant,  effected  the  policy  described     kobbebds. 

in  the  declaration,  on  premises  at  Lynn  in  Norfolk.     He  was  in 

the  habit  of  using  the  kiln  to  dry  corn,  and  for  no  other  purpose. 

In  1832  a  vessel,  laden  with  oak-bark,  was  sunk  near  Lynn.    The 

owner  of  the  bark  requested  the  plaintiff  to  allow  him  to  dry  it 

on  his  premises.     The  plaintiff  consented  ;  and  the  owner  of  the 

bark,  being  allowed  to  dry  it  gratuitously,  commenced  drying  it 

in  the  above  mentioned  kiln.     No  notice  of  this  was  given  to  the 

insurers.     The  fire  in  the  kiln,  for  drying  the  bark,  was  not 

larger  than  that  usual  in  the  case  of  drying  corn.     While  the 

bark  was  drying,  on  the  third  day  after  the  commencement  of 

that  process,  the  kiln  and  all  the  premises  insured  took  fire  and 

were  consumed.     It  was  proved  that  insurance  offices  require  a 

higher  premium  in  the  case  of  bark-kilns  than  in  that  of  corn- 

kihis.    The  Lord  Chief  Justice  desired  the  jury  to  say,  first, 

whether  drying  bark  and  drying  corn  were  different  trades; 

secondly,  whether  drying  bark  was  more  dangerous  than  drying 

com;  thirdly,  whether  the  fire  was  occasioned  by  drying  the 

bark.    The  jury  found  that  *the  trades  were  different,  that       [  *78  ] 

drying  bark  was  the  more  dangerous,  and  that  the  fire  was 

occasioned  by  drying  it.     His  Lordship  then  directed  a  verdict 

for  the  defendants,  reserving  leave  to  move  for  a  verdict  for  the 

plaintiff,  for  the  whole  sum  claimed,  or  for  such  part  as  the 

Court  should  think  him  entitled  to  recover.     In  Michaelmas 

Term,  1887,  Sir  J.  Campbell,  Attorney-General,  obtained  a  rule 

accordingly. 

[The  case  having  been  argued  in  Michaelmas  Term  last,  the 
CouBT  took  time  for  consideration.] 

Lord  Dbnkan,  Ch.  J.  now  delivered  the  judgment  of  the  Court  (2) :        [  si  ] 

This  was  an  action  upon  a  policy  of  insurance  against  fire. 
There  were  two  subjects  of  insurance :  certain  buildings  includ- 
ing a  dwelling-house,  "  and  also  a  kiln  for  drying  corn  in  use, 

(1)  Some  argument  took  place  le-  bat,  as  the  judgment  prooeeded  on 

■pecting  the  communications  between  other  grounds,  this  is  not  noticed  in 

the  parties,  which  led  to  effecting  the  the  report. 

policy,  08  showing  the  view  taken  by  (2)  Lord  Denman,  Ch.  J.,  Patteson, 

the  insurers  of  the  degree  of  risk ;  WilHams,  and  Coleridge,  JJ. 
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Shaw  attached  to  the  outward  walls  of  the  granary,  and  communicating 
RoBBBRDs.  therewith  by  one  door,  the  kiln  built  entirely  of  brick  and  iron." 
Both  were  destroyed  by  the  fire.  The  policy  was  subject  to  the  usual 
conditions :  amongst  which  the  third  provided  that,  if  there  were 
any  mis-representation  in  the  description  of  the  premises,  the 
policy  should  be  void ;  and  the  sixth  that,  if  any  alteration  were 
made,  either  in  the  buildings  or  the  business  carried  on  therein, 
notice  should  be  given  to  the  insurers,  an  additional  premium,  if 
required,  paid,  and  an  indorsement  made  on  the  policy ;  otherwise 
the  policy  should  be  void. 

It  appeared  in  evidence  that  the  kiln  had  been  constantly  used 
for  the  purpose  of  drying  corn  only ;  but  that,  in  the  year  1832, 
a  vessel  laden  with  bark  having  been  sunk  in  the  river  near  the 
premises,  and  the  bark  wetted,  the  plaintiff  had  allowed  the  bark 
to  be  dried  in  his  kiln,  as  a  favour  to  the  owner  of  it.  No  notice 
was  given  to  the  insurers.  No  greater  fire  than  usual  had  been 
made ;  but,  in  the  course  of  drying  the  bark,  the  kiln  took  fire, 
and  both  the  kiln  and  the  other  premises  were  burned  down. 
[  82  ]  The  jury  found  that  corn-drying  and  bark-drying  are  different 

trades,  that  the  latter  is  more  dangerous  than  the  former,  and 
that  the  loss  happened  from  the  use  of  the  kiln  in  drying  the 
bark.  A  verdict  was  entered  for  the  defendants,  with  leave  to 
the  plaintiff  to  move  to  enter  a  verdict  for  him,  either  for  the 
whole  amount  of  the  loss,  or,  at  least,  for  the  value  of  the  kiln. 

The  third  and  sixth  conditions  were  relied  on  in  argument  by 
the  defendants ;  and  it  was  contended  that  the  facts  here  show 
either  a  mis-description  of  the  kiln  within  the  third  condition, 
or  a  change  of  business  within  the  sixth.  The  two  conditions 
together  were  also  said  to  amount  to  a  warranty  that  nothing 
but  corn  should  ever  be  dried  in  the  kiln ;  and  what  has  occurred 
was  likened  to  a  deviation  in  the  case  of  a  marine  insurance. 
It  was  proved,  at  the  trial,  that  a  much  higher  premium  was 
regularly  exacted  by  insurance  offices  for  a  bark-kiln  than  for 
a  malt-kiln.  The  argument,  therefore,  was,  that  the  premises 
were  not  truly  described  in  the  policy,  or  that  the  trade  carried 
on  there  had  been  altered  at  the  time  of  the  fire  without  notice 
to  the  insurance  office. 

We  are,  however,  of  opinion  that  neither  of  the  condition^ 
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applies  to  this  case.     The  third  condition  points  to  the  descrip-        Shaw 
lion  of  the  premises  given  at  the  time  of  insuring;   and  that     uobbkrds. 
description   was  in   this  instance  perfectly  correct.     Nothing 
which  occarred  afterwards,    not  even   a  change  of  business, 
coald  bring  the  case  within  that  condition,  which  was  fully 
performed  when  the  risk  first  attached. 

The  sixth  condition  points  at  an  alteration  of  business,  at 
something  permanent  and  habitual ;  and,  if  the  .plaintiff  had 
either  dropped  his  business  of  corn-drying,  and  *  taken  up  [  •83  ] 
that  of  bark-drying,  or  added  the  latter  to  the  former,  no 
doubt  the  case  would  have  been  within  that  condition.  Per- 
haps, if  he  had  made  any  charge  for  drying  this  bark,  it 
might  have  been  a  question  for  the  jury  whether  he  had 
done  so  as  a  matter  of  business,  and  whether  he  had  not 
thereby  (although  it  was  the  first  instance  of  bark-drying) 
made  an  alteration  in  his  business,  within  the  meaning  of 
that  condition.  But,  according  to  the  evidence,  we  are  clearly 
of  opinion  that  no  such  question  arose  for  the  consideration  of 
the  jury;  and  that  this  single  act  of  kindness  was  no  breach 
of  the  sixth  condition. 

The  case  of  Dobson  v.  Sotheby  (i)  was  decided  by  Lord 
Tbntbrden  upon  the  same  principle,  and  is  an  authority 
nearly  in  point  upon  this  part  of  the  case.  No  clause  in  this 
policy  amounts  to  an  express  warranty  that  nothing  but  corn 
should  ever  be  dried  in  the  kiln;  and  there  are  no  facts,  or 
rule  of  legal  construction,  from  which  an  implied  warranty 
can  be  raised. 

Neither  does  the  principle  on  which  a  deviation  puts  an  end  to 
a  marine  insurance,  viz.  that  the  risk  insured  against  is  not  the 
same  as  that  incurred,  and  that  the  assured  have  no  right  to 
vary  it,  apply  to  the  present  case.  This  policy,  by  the  sixth 
condition,  expressly  provides  for  such  alterations  or  deviations 
as  the  parties  deem  material.  For  the  reasons  already  given, 
we  think  that  the  facts  of  this  case  do  not  bring  it  within  that 
condition ;  and  anything  short  of  that  cannot  be  considered  as 
an  alteration  or  deviation  under  this  contract. 

One  argument  more  remains  to  be  noticed,  viz.  that  the  loss 
(1)  31  B.  B.  718  (Moo.  &  Mai.  90), 
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Shaw  here  arose  from  the  plaintiff's  own  negligent  *act,  in  allowing 
RoBBEBDs.  the  kiln  to  be  used  for  a  purpose  to  which  it  was  not  adapted. 
[  *84  ]  There  is  no  doubt  that  one  of  the  objects  of  insurance  against 
fire  is  to  guard  against  the  negligence  of  servants  and  others ; 
and,  therefore,  the  simple  fact  of  negligence  has  never  been  hel 
to  constitute  a  defence.  But  it  is  argued  that  there  is  a  distinc- 
tion between  the  negligence  of  servants  or  strangers  and  that  of 
the  assured  himself.  We  do  not  see  any  ground  for  such  a 
distinction ;  and  are  of  opinion  that,  in  the  absence  of  all  fraud, 
the  proximate  cause  of  the  loss  only  is  to  be  looked  to. 

For  these  reasons,  we  are  of  opinion  that  the  rule  must  be 
made  absolute,  to  enter  a  verdict  for  the  plaintiff  for  the  whole 
loss,  as  having  been  produced  by  causes  which  do  not  prevent 

the  policy  from  attaching.  ^.  ,     ,     , 

^      -^  ^  Rtde  absolute. 


1837.  REX  V.  The  JUSTICES  of  STAFFORDSHIRE. 

Jan.  11. 
(6  Adol.  &  EUis,  84—103  ;  S.  C.  1  N.  &  P.  260 ;  6  L.  J.  (N.  S.)  M.  C.  65.) 

[  ^'^  -I  To  a  mandamus,  calling  on  the  justioeH  and  clerk  of  the  peace  of  a 

county  to  allow  rate -payers  an  inspection  of  certain  orders  of  Sessions, 
concerning  the  expenditure  of  the  county  rate,  and  all  accounts,  &c„ 
relating  to  such  orders,  it  was  returned  that  inspection  of  the  orders  had 
been  given,  but  that  the  accounts  were  those  of  the  treasurer  and  high 
constable,  which  had  been  passed  at  Sessions,  and  deposited  with  the 
clerk  of  the  peace,  according  to  stat.  12  Geo.  II.  c.  29,  s.  8  (1) ;  and  that 
an  abstract  thereof  had  been  published,  accoixling  to  stat  55  Geo.  III. 
c.  51,  s.  18(1);  wherefore  the  inspection  of  such  accounts  had  been 
refused :  Held,  a  good  return ;  for  that 

1.  Parties  claiming  merely  as  rate-payers  have  no  right,  by  the  aboye 
statutes,  to  inspect  such  accounts  when  passed  and  deposited. 

2.  Supposing  the  accounts,  when  so  passed  and  deposited,  to  be  public 
documents,  the  rate-payers  have  not  such  an  interest  in  the  contents  as 
entitles  them,  independently  of  the  statutes,  to  demand  an  inspection. 

Mandamis,  tested  May  13th,  1836,  directed  to  the  justices 
and  clerk  of  the  peace  of  the  county  of  Stafford.  The  writ 
recited    that,    since    December    31st,    1831,    divers    rates    or 

(1)  The   provisions    of    the    Acts  to  the  inspection  of  public  documents 

here    referred    to    are    consolidated  by  Lindlet,   L.  J.,  in  Mutter  y. 

and  amended  by  the  County  Bates  Eastern  and  Midlands  By,  Co,  (1888) 

Act,  1852  (15  &  16  Vict.  c.  81).    The  38  Ch.  Div.  92,  106, 57  L.  J.  Ch.  615, 

above  case  has  been  referred  to  as  an  621. — R.  C, 
f^uthority  on  the  common  law  right 
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assessmentB  had  been  made  by  the  Baid  justices,  on  the  kkx 
several  townships  and  parishes  of  *that  county  lying  within  the 
their  commission,  under  the  statutes  in  that  case  &c.,  and  *s^2ffobd-^ 
large  sums  levied  by  virtue  of  such  rates;  that  divers  orders  bhibb. 
had  been  made  by  the  justices,  or  some  of  them,  for  the  '-  ®^  ■' 
expenditure  of  such  rates;  and  that  several  orders  of  Sessions 
had  been  made  thereon  and  relating  thereto :  and  that,  indict- 
ments or  presentments  having  been  made  of  Strynes  and 
Beamhurst  bridges,  certain  orders  of  Sessions  were  thereupon 
made  by  the  said  justices,  or  some  of  them,  for  taking  down 
and  rebuilding  the  same,  and  for  payment  of  divers  large  sums 
m  respect  thereof  and  relating  thereto  :  and  that  divers  bills  of 
costs  for  business  alleged  to  be  done  for  the  said  county,  and 
divers  accounts  of  disbursements  made  by  the  said  clerk  of  the 
peace,  which  were  respectively  comprised  in  the  annual  accounts 
of  the  said  county  for  the  year  1888,  amounting  &c.,  were,  by 
two  certain  orders  of  Sessions  made  by  the  said  justices,  or 
some  of  them,  on  January  2nd  and  April  10th,  in  the  year 
3  Will.  IV.,  respectively  allowed  and  directed  to  be  paid  by  the 
treasurer  of  the  said  county :  and  that  divers  applications  had 
been  made  to  the  said  justices  and  clerk  of  the  peace,  by  and  on 
behalf  of  divers  inhabitants  of  the  township  of  M.  W.,  in  &c., 
being  one  of  the  townships  within  the  said  county  contributory 
to  the  said  rates,  to  permit  the  said  inhabitants,  being  rated  or 
contributory  to  the  said  rates,  or  their  attorney,  "  to  inspect  and 
take  copies  of  the  said  rates  or  assessments,  and  the  orders  made 
for  the  expenditure  thereof,  and  the  several  orders  of  Sessions 
made  thereon,  and  all  accounts,  proceedings,  and  documents 
relating  thereto,  and  of  the  said  indictments  or  presentments 
of  Strynes  and  Beamhurst  bridges,  and  of  the  orders  of  Sessions 
for  taking  down  and  rebuilding  the  same,  and  for  payment  of 
any  sum  or  sums  of  money  in  respect  thereof  or  of  either  of 
them,  with  "^the  accounts  relating  thereto,  and  also  of  such  [  *8(i 
several  bills  of  costs  and  disbursements ''  of  the  said  clerk  of 
the  peace ;  which  said  rates,  &c.  (referring  to  the  several  docu- 
ments just  mentioned),  still  remain  in  the  custody  or  power  of 
the  said  justices  and  clerk  of  the  peace,  or  some  of  them,  but 
that  they  had  refused  to  allow  such  inspection  or  taking  of 


I 
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Bex         copies,  '^  to  the  great  damage  and  prejudice  of  the  inhabitants 

The         of  the  said  township,  being   rated"  &c.     The  writ,  therefore, 
commanded  them,  or  such  of  them  in  whose  custody  or  power 

sHiBB.  the  same  might  be,  to  permit  and  suffer  the  said  rate-payers  of 
M.  W.,  and  Abraham  Flint,  their  attorney,  to  inspect  and  take 
copies  of  all  the  said  rates  or  assessments  made  by  the  said 
justices  since  December  Slst,  1881,  and  of  all  orders  made  for 
the  expenditure  thereof,  and  of  the  several  orders  of  Sessions 
&c.  (enumerating  the  other  documents,  as  mentioned  in  the 
preceding  clause  of  the  viandamm),  or  that  they  should  show 
cause  &c. 

Beturn.  That  the  said  justices  and  clerk  of  the  peace  had  not 
refused  the  said  inhabitants,  or  their  attorney,  &c.,  permission 
to  inspect  or  take  copies  of  the  said  rates  and  assessments,  the 
orders  for  the  expenditure  thereof,  the  orders  of  Sessions  made 
thereon,  or  the  proceedings  relating  thereto;  nor  of  the  said 
indictments  or  presentments,  or  the  orders  of  Sessions  for 
taking  down  and  rebuilding  the  same  bridges,  or  for  payment 
of  any  sum  or  sums  in  respect  thereof  or  of  either  of  them ; 
but  that  Flint  (on  behalf  of  the  said  inhabitants  of  M.  W.) 
had  applied  to  the  Sessions,  before  the  issuing  of  the  writ, 
for  permission  to  inspect  and  take  copies  of  (among  others) 
the  several  documents  last-mentioned  ;  that,  by  order  of 
Sessions,  July  2nd,  1834,  permission  had  been  granted  to 
him,  on  behalf  of  the  said  inhabitants,  to  inspect  and  take 

[  *87  ]  copies  of  such  last-mentioned  ^documents ;  and  he  had,  in 
fact,  been  permitted  to  do  so ;  and  that  his  application  was 
the  only  one  that  had  been  made  on  behalf  of  the  inhabitants 
and  rate-payers  for  permission  to  inspect  and  take  copies  of  the 
documents  in  the  return  mentioned.  The  justices  and  clerk  of 
the  peace  further  returned,  *'  that  the  only  accounts  or  docu- 
ments in  the  custody  of  us,  or  of  either  of  us,  relating  to  the 
said  rates  or  assessments,  are  the  within-mentioned  bills  of  the 
clerk  of  the  peace,  and  certain  other  accounts  and  vouchers  of 
the  treasurer  and  high  constable  of  the  said  county,  all  of  which 
have  been  passed  by  us,  the  said  keepers  of  the  peace  and  justices^ 
at  our  respective  Quarter  Sessions  for  the  said  county,  and  all  of 
which  have  been  deposited  with  the  clerk  of  the  peace  for  the 
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said  county,  to  be  kept  among  the  records  of  the  said  county,  Rex 

and  to  be  inspected  from  time  to  time  by  us  the  said  justices,    *     tub 
according  to  the  form  of  the  statute  in  such  case  made  and  pro-    '^^taffoId-*^ 
vided ;  and  that  a  true  and  accurate  abstract  of  the  accounts  of       shire. 
the  receipts  and  expenditure  of  the  said  treasurer,  under  their 
several  heads,  signed  by  such  of  us  the  said  justices  as  audited 
the  same,  hath  been  duly  published  once  in  every  year  in  a 
public  newspaper  circulated  in  the  said  county :  Wherefore  we, 
the  keepers  of  the  peace  and  justices,  and  also  the  clerk  of 
the  peace  within-mentioned,  have  refused  to  permit  the  said 
inhabitants  and  rate-payers,  or  any  person  on  their  behalf,  to 
inspect  or  take  copies  of  the  within-mentioned  accounts,  and 
docoments,  and  bills  of  the  clerk  of  the  peace,  or  any  or 
either  of  them." 
The  return  was  argued  in  Michaelmas  Term,  1886,  on  a 

concilium. 

*  «  »  «  *      • 

Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  (i)        [  i)6  ] 
as  follows,  first  stating  the  substance  of  the  mandamus  and 
return : 

This  return  raises  the  question,  whether  the  ratepayers  of  any 
parish  within  a  county  have,  as  such,  any  right  to  inspect  and 
copy  the  bills  of  charges  of  county  ofl&cers,  which,  having  been 
paid  by  the  treasurer  under  orders  of  justices,  have  become  items 
in  his  accounts,  and,  those  having  been  passed  at  Sessions,  and 
he  having  been  discharged  by  order  of  Sessions,  have  been 
deposited  by  the  clerk  of  the  peace  among  the  county  records, 
in  pursuance  of  stat.  12  Geo.  II.  c.  29,  s.  8. 

The  existence  of  such  right  was  contended  for  principally  on 
three  grounds.  1.  Upon  the  authority  of  Rex  v.  2'he  Justices  of 
Leicester  (2).  2.  Because  the  bills  in  question  were  parcel  of  the 
orders  in  virtue  of  which  they  were  paid,  of  which  the  inspection 
was  conceded;  but  that  such  inspection  was  wholly  nugatory 
onless  it  extended  to  the  bills  also.  8.  Because  the  bills 
were  public  documents,  which,  by  the  common  law,  every  one 
interested  in  them  had  a  right  to  see ;  and  that  the  provisions 

(1)  Lozd  Denman,  Ch.  J.^Patteson,         (2)  4  B.  &  C.  891. 
WiUiamg,  and  Coleridge,  JJ. 
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Kex         relative  thereto,  in  stats.  12  Geo.  II.  e.  29,  and  55  Geo.  III.  c.  51, 
The         ^6^6  either  collateral  to,  or  in  affirmance  of,  and  certainly  did 
KrSI^'  not  abridge,  this  right. 
8HIRE.  Prior  to  the  passing  of  stat.  12  Geo.  II.  c.  29,  the  justices 

in  Sessions  were  authorised,  by  several  Acts  of  Parliament,  to 
raise  rates  applicable  to  specific  purposes.  By  that  Act,  one 
general  rate,  applicable  to  all  these  purposes,  and  for  such  sum 
as  the  justices  shall  think  necessary,  is  directed  to  be  from  time 
to  time  assessed  and  collected.  The  monies  are  to  be  received 
[  '97  ]  by  the  treasurer  (who  is  ♦appointed  by  them),  and  paid  according 
to  their  orders  for  any  use  or  purpose  to  which  the  public  stock  of 
the  county  is  by  law  applicable ;  and  no  new  rate  is  to  be  made, 
until  the  justices  are  satisfied  that  three  fourths  of  the  money 
collected  by  the  preceding  rate  have  been  so  expended.  The 
treasurer  is  to  keep  books  and  accounts  of  his  receipts  and  pay- 
ments, distinguishing  the  particular  uses  to  which  the  payments 
have  been  applied ;  and  these,  with  the  vouchers,  he  is  to  lay 
before  the  justices  at  Sessions,  and,  after  they  have  been  there 
passed,  both  are  to  be  deposited  with  the  clerk  of  the  peace,  who 
is  required  to  keep  them  among  the  records  of  the  county, ''  to  be 
inspected  from  time  to  time  by  any  of  the  said  justices,  within 
the  limits  of  their  commissions,  as  occasion  shall  require,  without 
fee  or  reward."  When  the  justices  have  passed  the  accounts, 
their  discharge  by  order  of  Sessions  is  to  be  allowed  as  a 
sufficient  acquittance  to  the  treasurer,  in  any  court  of  law  or 
equity,  to  all  intents  and  purposes  whatsoever.  A  limited  appeal 
to  the  Sessions  is  given  against  the  proportions  of  the  rate,  but 
not  against  the  rate  itself ;  and  finally  the  jurisdiction  of  this 
Court  is  restrained  within  certain  limits  by  the  twenty-first  section, 
as  to  the  removal  into  it  by  certiorari  of  any  rate,  or  orders  or 
proceedings  at  Sessions  relating  thereto. 

This  Act  was  amended  by  stat.  55  Geo.  III.  c.  51,  the  prin- 
cipal object  of  which  was  to  provide  for  the  due  proportioning  of 
the  rate  on  the  several  parishes ;  but,  by  the  eighteenth  section, 
the  treasurer  is  required  once  in  every  year  to  publish,  in  some 
one  of  the  county  newspapers,  a  true  and  accurate  abstract  of  his 
account,  under  its  several  heads,  signed  by  the  justices  who  shall 
have  audited  the  same. 
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These  are  the  provisions  of  the  statutes  material  to  the  present         Rkx 
question,  which  we  have  stated  thus  at  length,  because  they         thb 
appear  to  us  to  furnish  very  cogent  inferences  as  to  the  right  now 
in  dispute.     No  one  can  read  the  clauses  without  being  satisfied       shirk. 
that,  subject  to  the  limitations  specified,  the  Legislature  has        -  ''^^  ^ 
placed  the  whole  control,  as  to  the  imposition  and  expenditure  of 
the  county  rate,  in  the  Court  of  Quarter  Sessions.    And  with 
regard  to  the  particular  matter  of  publicity,  they  provide  speci- 
ficaUy  for  the  preservation  of  the  vouchers,  and  for  their  inspection 
by  a  particular  class,  the  members  namely  of  the  Court  which 
controls  the  expenditure  ;  and  provide  also  for  information  to  be 
conveyed  to  the  rate-payers  in  general,  by  the  annual  publication 
of  the  receipts  and  payments,  in  such  a  form  as  was  deemed 
sufficient  for  the  purpose. 

This  latter  provision  may  perhaps  throw  some  light  upon  the 
construction  which  the  former  ought  to  receive  ;  but,  looking  at  the 
former  by  itself,  it  is  difl&cult  to  understand  why  a  specific  pro- 
vision should  have  been  made  for  the  inspection  by  the  justices 
without  fee  or  reward,  if  by  the  common  law  the  same  right  (and 
it  is  that  same  right  which  is  now  claimed)  existed  in  favour  of 
every  rate-payer.  It  is  remarkable,  moreover,  that,  in  the  same 
statute,  12  Geo.  IL  c.  29,  s.  14,  respecting  the  repairs  of  public 
bridges,  banks,  &c.,  a  similar  provision  ia  made  for  the  preserva- 
tion and  deposit  of  contracts  for  the  repairs ;  and,  as  to  these,  the 
purpose  is  declared  to  be  the  inspection,  not  only  by  the  justices, 
but  by  "any  person  "  "employed  by  any  parish,  township,  or  place, 
contributing  to  the  purposes  of  this  Act."  The  difference  in  the 
two  clauses  can  hardly  be  conceived  to  have  been  unintentional. 

It  is  also  material  to  observe  that  the  duty  of  preserving  the  [  99 
vouchers  appears  to  have  been  first  created  by  stat.  12  Geo.  II. 
c.  29.  Upon  examination  of  all  the  statutes  recited  in  the 
preamble,  no  such  enactment  appears  among  them,  though  the 
provision  for  the  absolute  discharge  of  the  treasurer,  by  the 
acquittance  of  the  justices,  is  copied  from  one  of  them,  11  &  12 
Will.  III.  c.  19,  s.  2.  Independently  of  the  statute,  we  know  of 
no  direct  obligation  on  the  justices  to  preserve  the  vouchers  of 
audited  accounts,  however  prudent  such  a  preservation  might  be : 
nor  do  we  know  of  anything  which  should  make  it  compulsory  on 
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Rex        the  clerk  of  the  peace  to  receive  such  documents,  and  preserve 
The        them  among  the  county  records.     If  this  be  so,  and  the  statute 
which  first  directs  their  preservation,  and  place  of  deposit,  defines 

SHIRK.  aigo  the  purpose  of  such  preservation,  and  the  persons  who  are 
to  have  access  to  them,  what  right  can  others  have  to  inspect 
them  for  other  and  undefined  purposes  ? 

We  are  of  opinion,  therefore,  upon  a  review  of  the  provisions  of 
the  statutes,  that  they  raise  a  direct  inference  against  the  existence 
of  any  such  right.  It  is  fitting,  however,  to  consider  the  weight  of 
the  argument  independently  of  these  provisions.  It  is  alleged  that 
these  are  public  documents,  and  that  every  one  having  an  interest 
in  them  has  therefore  a  right  to  inspect  them.  It  is  not  necessary 
to  inquire  whether  these  are,  strictly  speaking,  public  documents ; 
and,  though  most  of  the  cases  cited  on  this  point  were  examples 
of  the  exercise  of  a  power  by  the  Court  to  compel  one  of  two 
litigating  parties  to  make  reasonable  disclosures  to  the  other,  we 
are  by  no  means  disposed  to  narrow  our  own  authority  to  enforce 

[  *Joo  ]  by  mandamus  the  production  of  *every  document  of  a  public 
nature,  in  which  any  one  of  the  King's  subjects  can  prove  himself 
to  be  interested.  For  such  persons,  indeed,  every  officer  appointed 
by  law  to  keep  records  ought  to  deem  himself  for  that  purpose  a 
trustee.  But  the  difficulty  is  to  see  that  the  present  applicants 
have  such  an  interest  as  brings  them  within  the  rule.  During 
the  argument,  we  enquired  what  interest  in  the  applicants  was 
relied  on  as  entitling  them  to  the  inspection.  In  answer,  it  was 
conceded  that  the  rate-payers  had  no  direct  interest  in  ascertain- 
ing the  expenditure  of  the  by-gone  rate,  because,  even  if  discovered 
to  be  illegal,  the  monies  paid  by  the  treasurer  could  not  be 
recovered  from  him ;  and  it  is  obvious  that  they  could  not  be 
recovered  from  the  parties  to  whom  they  had  been  paid,  nor  from 
the  individual  justices  who  had  sanctioned  the  payments.  But  it 
was  said  that,  as  the  justices  at  Sessions  were  prohibited  from 
imposing  a  new  rate  until  three  fourths  of  the  former  had  been 
lawfully  expended,  the  rate-payers  were  interested  in  ascertaining 
the  nature  of  such  expenditure,  to  enable  them  to  oppose  the 
imposition  of  a  new  rate.  The  answer  to  this  is,  that  the  rate- 
payers as  such  cannot  by  law  interfere  in  the  matter.  Let  it  be 
assumed  that  the  inspection  prayed  for  should  disclose  an  illegal 
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expenditure  of  a  former  rate,  or  the  fact  that  more  than  one         Rex 

foarth  of  the  former  rate  still    remained   unexpended  in   the         xhe 

treasurer's  hands,  still  no  rate-payer,  as  such,  could  be  heard  in    JpfTicKs  of 

^  ''     '  '  ^  Stafford- 

the  Court  of  Quarter  Sessions  to  object  to  the  imposition  of  a  new       shibe. 
rate :  Rex  v.  The  Justices  of  Nottingltam  (i).     The  subject-matter 
is  not  one  which  the  rate-payer  can  bring  before  the  Court  as  a 
litigant ;  nor  is  he,  as  such,  a  member  of  the  Court. 

The  utmost,  therefore,  that  can  be  said  on  the  ground  of  [  loi  ] 
interest,  is  that  the  applicants  have  a  rational  curiosity  to 
gratify  by  this  inspection,  or  that  they  may  thereby  ascertain 
facts  useful  to  them  in  advancing  some  ulterior  measures  in 
contemplation  as  to  regulating  county  expenditure ;  but  this  is 
merely  an  interest  in  obtaining  information  on  the  general 
subject,  and  would  furnish  an  equally  good  reason  for  permitting 
inspection  of  the  records  of  any  other  county :  there  is  not  that 
direct  and  tangible  interest,  which  is  necessary  to  bring  them 
within  the  rule  on  which  the  Court  acts  in  granting  inspection 
of  pnbUc  documents. 

Bat  it  is  contended  that  these  vouchers  are  substantially 
parcel  of  the  orders  which  relate  to  them.  But  what  in  truth  is 
the  form  of  the  orders,  and  whether  the  vouchers  are  or  are  not 
by  any  reference  or  otherwise  so  incorporated  with  them  as  to 
become  parcel  of  them,  is  not  disclosed  either  in  the  writ  or 
return.  The  applicants,  prior  to  the  date  of  the  writ,  had  a  full 
opportunity  of  inspecting  the  orders ;  it  is  therefore  their  fault 
that  we  have  not  this  information ;  the  language  of  their  own 
writ  raises  a  presumption  against  them;  and  there  is  every 
reason  to  suppose  that  in  truth  the  orders  are  perfect  instruments 
without  the  vouchers. 

Lastly,  however,  we  are  strongly  pressed  with  the  authority  of 
Rex  V.  The  Justices  of  Leicester  (2),  in  which  Lord  Tbntbrdbn  and 
this  Court  made  a  rule  absolute  in  the  very  terms  of  the  present. 
The  great  authority  attached  to  that  decision  rendered  it  necessary 
for  us  to  grant  the  writ,  and  see  what  return  should  be  made, 
that  the  principles  on  which  it  rested  might  undergo  the  *most  [  •102  J 
deliberate  revision.  We  cannot  adopt  the  argument  urged  at  the 
Bar,  by  which  that  case  was  sought  to  be  distinguished  from  this : 
(I)  3  Ad.  &  El.  500.  (2)  4  B.  &  C.  891. 

27—2 
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Rex         because,  though  the  refusal  of  the  justices  there  was  too  extensive, 

Thk         and  the  return  therefore  properly  quashed,  the  Court  obviously 

Stafford-*^   intended  to  decide  the  present  question  also.     After  much  con- 

8HIBE.       sideration,  we  think  in  that  respect  it  cannot  be  support-ed.     It 

is  observable  that,  although  the  material  arguments  at  the  Bar 

against  the  mandamus  received  no  answer  from  the  other  side, 

and  no  reason  is  stated  for  the  judgment  of  the  Court,  yet  it 

appears  that  no  argument  was  permitted  upon  the  return.     Our 

brother  Littlbdalb,  who  was  a  member  of  the  Court  at  the  time, 

permits  us  to  say  that  he  disapproves  of  that  case. 

Upon  the  whole,  we  conclude  that  this  return  ia  sufficient  in 
law.  Much  has  been  said  upon  the  practical  irresponsibility 
which  our  decision  may  occasion  as  to  the  expenditure  of  the 
county  rate  by  the  justices.  If  this  consequence  really  flowed 
from  our  refusal  of  the  writ,  that  would  be  no  reason  with  us  for 
straining  the  law  to  prevent  it :  the  law  must  be  altered  by  the 
proper  authority,  if  too  much  discretion  is  now  vested  in  the 
Court  of  Quarter  Sessions. 

But  in  truth,  considering  the  number  of  the  magistracy  in 
every  county,  the  large  attendance  usual  on  the  days  of  transact- 
ing the  county  business,  that  the  Court  in  which  it  is  transacted 
is  an  open  Court,  that  all  these  accounts  are  there  publicly  con- 
sidered,  and  an  abstract  of  the  whole  expenditure  afterwards 
publicly  circulated,  and  that  the  law  is  most  explicit  as  to  the 
matters  to  which  the  county  rate  is  applicable,  it  appears  to  us 
[  '103  ]  very  unreasonable  to  apprehend  any  evil  consequences  *from 
holding  that  the  magistrates  are  not  compellable  to  grant  to  rate- 
payers generally  this  inspection.  If  any  abuse  exists,  it  can 
hardly  be  supposed  that,  among  so  many,  no  one  magistrate  will 
be  found  to  bring  the  order  before  this  Court ;  and  the  law  has 
given  already  to  him  every  advantage  which  the  granting  of  a 
peremptory  mandamus  would  afiford  to  the  present  applicants. 

On  the  other  hand,  no  slight  inconvenience  might  result  from 
holding  that,  in  every  county,  all  its  thousands  of  rate-payers, 
with  no  other  interest,  and  without  fee  or  reward,  have  a  right  to 
the  inspection  now  contended  for.  Nor  can  we  believe  that  such 
a  power  would  have  been  given  by  doubtful  implications. 

We  disclaim,  however,  the  being  influenced  on  either  side  by 
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these  tjonsiderationa,   and    have    attended   only   to   the    legal 

principles  which  appear  to  us  applicable,  in  pronouncing  that 

the  return  is  sufficient.  ^   ,         .  .-     .,     ,  ^     ,' 

Jmgnient  Jor  the  ilefenilants. 


Hex 
t. 

The 

Justices  of 

Staffobo- 

PHIBE. 


HAYWARD  V.  PHILLIPS. 

;6  Adol.  &  Ellis,  119—129;  S.  C.  1  N.  &  P.  288 ;  W.  W.  &  D.  1 ;  1  Jur.  102  ; 
6  L.  J.  (N.  S.)  K.  B.  110.) 

Declaration  in  covenant  upon  an  indenture,  alleged  one  bresich  by 

non-pajTnent  of  rent,  and  three  by  not  repairing,  &c.     Pleas;  first, 

that  the  indenture  was  obtained  by  fraud ;  and,  next,  performance  as 

to  the  several  breaches.     The  plaintiff  traversed  the  fraud,  and  joined 

issue  on  the  pleas  of  performance,  except  that  there  was  an  omission 

to  perfect  the  issue  on  the  fourth  plea.     By  order  of  Nisi  Prius,  it  was 

directed  that  the  jury  should  give  a  verdict  for  the  plaintiff  on  the  first 

issae,  and  damages  assessed  on  the  first  breach  at  10/.,  and  costs  40^., 

subject  to  the  awanl  of  an  arbitrator,  to  whom  the  cause  and  all  matters 

in  difference  were  referred,  to  order  and  determine  what  he  should  think 

fit  to  be  done  by  the  parties,  respecting  the  matters  in  dispute,  with 

liberty  for  him  to  amend  the  record,  and  to  direct  what  should  be  done 

between  the  parties:  the  costs  of  the  cause  to  abide  the  event  of  the 

award,  and  the  costs  of  the  reference  and  award  to  be  in  the  arbitrator's 

discretion.    The  award  recited  that  the  only  matter  in  difference,  besides 

the  cause,  was  a  claim  of  20/.  rent ;  and  the  arbitrator  awarded  that  the 

verdict  on  the  first  issue,  and  the  assessment  of  10/.  on  the  first  breach, 

should  stand,  and  found  for  the  plaintiff  on  the  three  other  issues,  and 

iwseseed  damages  upon  each,  directing  the  verdict  to  be  entered  for  the 

aggregate  of  the  damages  on  the  four  breaches ;  he  also  directed  that 

the  defendant  should  pay  20/.  for  rent,  and  that  the  plaintiff  should 

expend  193/.  6«.  in  repairs,  for  which  purpose  he  should  have  power  to 

enter  on  the  premises ;  and  that  the  defendant  should  pay  the  costs  of 

the  reference  and  award  : 

Held,  that  the  award  was  entirely  bad,  the  arbitrator  having  no  power 
to  increase  the  verdict,  and,  therefore,  not  having  determined  the  matter 
in  dispute. 

Held,  also,  that  the  defendant  did  not  waive  the  objection  to  the  award, 
by  permitting  the  plaintiff  to  enter  and  perform  the  repairs. 
Nor  by  attending  the  taxation  of  costs  in  Hilary  vacation. 
Xor  by  applying  to  the  plaintiff  in  Hilary  vacation  for  delay  of  execu- 
tiou,  which  application  was  acceded  to  by  the  plaintiff  on  terms  which 
the  defendant  did  not  accept. 

The  rule  to  set  aside  the  award  was  drawn  up  on  reading  *^  the  affidavit 
of  the  defendant,  and  the  paper  writing  thereto  annexed ; "  and  the 
affidavit  in  support  of  the  rule  stated  facts  to  show  that  the  paper 
writing  was  a  copy  of  the  award :  Held  sufficient. 

Sir  W.  W.  Follett  had  obtained  a  rule  in  Easter  Term, 
1836,  drawn  up  on  reading  ''  the  affidavit  of  the  defendant,  and 
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Haywabp  the  paper  writing  thereto  annexed,"  calling  upon  the  plaintiff  to 
Phillips.  "  show  cause  why  the  award  made  between  the  parties  should  not 
be  set  aside  on  the  grounds ;  first,  that  the  arbitrator  has 
exceeded  his  authority  in  awarding  a  larger  amount  of  damages 
than  he  had  power  to  award  by  the  order  of  reference ;  secondly, 
that  he  has  exceeded  his  authority  in  awarding  damages  to  the 
amount  of  249Z.  8a.  on  the  second  breach ;  thirdly,  that  he  has 
also  exceeded  his  authority  in  directing  19Bi.  6«.  to  be  expended 
in  repairs." 

[  120  ]  An  affidavit  by  the  defendant  stated  the  reference  (as  hereafter 

set  out  in  the  recital  of  the  award),  and  that  the  paper  writing 
annexed  to  the  affidavit  was,  or  contained,  as  the  deponent 
believed,  a  true  copy  of  the  award,  the  deponent  having  been 
served  with  the  same  by  the  attorney  of  the  plaintiff.  The  follow- 
ing facts  appeared  by  the  recital  of  the  award.  The  action  was 
brought  in  this  Court ;  and  the  declaration  was  on  an  indenture 
between  the  plaintiff  and  defendant,  whereby  the  plaintiff 
demised  to  the  defendant  a  cottage  and  other  premises  for  a  term 
not  yet  expired,  at  a  certain  rent,  with  covenants  to  pay  the  rent, 
to  repair  during  the  continuance  of  the  demise,  to  paint,  and  to 
repair  within  three  calendar  months  after  notice  of  defects  :  the 
breaches  in  the  declaration  were,  first,  that  lOZ.  of  rent  was  in 
arrear;  secondly,  non-repair;  thirdly,  that  defendant  did  not 
paint  according  to  his  covenant ;  fourthly,  that  he  did  not  repair 
after  notice :  the  defendant  pleaded,  first,  to  the  whole  action, 
that  the  indenture  was  obtained  by  fraud;  and  then,  to  the 
several  breaches,  performance :  the  plaintiff  denied  the  fraud ; 
and,  on  that  fact,  and  the  pleas  of  performance,  issues  were 
joined,  except  that  there  was  an  omission  to  perfect  the  issue  on 
the  fourth  plea.  By  an  order  of  Nisi  Prius  it  was  ordered  that 
the  .jury  should  give  a  verdict  for  the  plaintiff  on  the  first  issue, 
and  damages  assessed  on  the  first  breach,  lOZ.,  and  costs  40^., 
subject  to  the  award  of  the  arbitrator,  to  whom  the  cause  and  all 
matters  in  difference  between  the  parties  were  referred,  to  order 
and  determine  what  he  should  think  fit  to  be  done  by  the  parties 
respecting  the  matters  in  dispute,  with  liberty  for  the  arbitrator 

[  *121  ]       to  amend  the  record,  and  to  direct  what  should  *be  done  between 
the  parties,  except  cancellation  of  the  lease ;   the  costs  of  the 
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cause  to  abide  the  event  of  the  award,  and  the  costs  of  the     Hayward 
reference  and  award  to  be  in  the  discretion  of  the  arbitrator.   The     Phillips. 
only  matter  in  difference  between  the  parties,  besides  the  cause, 
was  a  claim  for  20/.  rent.     The  arbitrator  amended  the  record. 

The  award  was  as  follows :   That  the  verdict  already  entered 
up  on  the  first  issue  should  stand ;  and  that  the  assessment  of 
10/.  on  the  first  breach  should  also  stand;  that  the  defendant 
did  not  repair,  as  alleged  in  the  plea  to  the  second  breach,  and 
the  arbitrator  assessed  the  damages  thereupon  at  249/.  8^. ;  that 
the  defendant  did  not  paint  as  alleged  in  the  plea  to  the  third 
breach,  and  the  arbitrator  assessed  the  damages  thereon  at  Is. ; 
that  the  defendant  did  not  repair  as  alleged  in  the  plea  to  the 
last  breach,  and  the  arbitrator  assessed  the  damages  thereon  at 
It.    "  For  which  said  several  sums  of  10/.,  249/.  St.,  1«.,  and  It., 
amounting  together  to  the  sum  of  259/.  58.,  the  verdict  is  to  be 
for  the  plaintiff,  over  and  above  his  costs,"  &c.     The  arbitrator 
further  ordered  that  the  defendant  should  pay  to  the  plaintiff, 
on  &c.,  at  &c.,  20/.  for  rent  (being  the  matter  in  difference 
besides  the  cause),  and  that  the  plaintiff  should  in  three  months, 
at  his  own  cost,  repair  the  premises  (as  specified  in  the  award), 
and  lay  out  on  such  repairs  198/.  6t. ;  and,  to  enable  him  to 
do  such  repairs,  should  have  power  to  enter  on  the  premises 
without  prejudice  to  his  right  to  recover  the  rent ;  and  that  the 
costs  of  the  reference  and  award  should  be  paid  by  the  defendant. 
The  affidavit  in  answer  stated   that   the   award  was  dated 
22nd  January,  1836,  and  that,  on  the  28rd  of  *January,  the       [  M22  ] 
plaintiff's  attorney,  having  received  notice  on  that  day  from  the 
clerk  of  the  arbitrator,  took  it  up,  and,  on  the  same  day,  left  at 
the  arbitrator's  chambers,  for  the  defendant  or  his  attorney,  a 
copy  which  the  arbitrator  had  caused  to  be  made  for  the  defen- 
dant :  that,  on  the  28th  of  January,  and  not  before,  no  motion 
having  been  made  or  notice  given  on  behalf  of  the  defendant 
of  any  intention  to  object  to  the  award,  the  plaintiff  employed 
a  builder   to   perform   the   repairs  mentioned  in  the    award, 
which  were   thereupon  commenced,  and  that  the  plaintiff  was 
liable  to  the  expense  thereof,  amouting  to  198/.  6t. :  that,  about 
January   29th,    the    plaintiff's  attorney  told    the   defendant's 
attorney  of  the  plaintiff's  having  so  employed  the  builder,  and 
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Hayward  that  the  defendant's  attorney  did  not  then  intimate  any  objec- 
Phillips.  tion  to  the  award,  or  intention  to  apply  to  set  it  aside:  that 
notice  of  taxation  of  costs  was  given,  on  the  1st  of  February, 
1836,  to  the  defendant's  attorney,  who  attended  the  taxation  on 
the  2nd  of  February,  and  also  the  signing  of  the  judgment  upon 
the  verdict  directed  by  the  award,  and  did  not  object  to  the 
award  or  the  verdict,  or  intimate  any  intention  to  interfere  with 
it :  that,  on  the  said  taxation,  the  defendant's  attorney  requested 
the  plaintiff's  attorney  not  to  issue  execution  for  a  week ;  that 
the  plaintiff's  attorney  in  consequence  delayed  issuing  execution, 
and  applied  to  the  plaintiff  for  his  consent ;  and  that,  afterwards, 
with  the  plaintiff's  assent,  he  offered  to  agree  to  the  request  of 
the  defendant's  attorney,  on  condition  that  the  defendant  would 
waive  the  necessity  of  a  personal  demand  for  the  20Z.  awarded 
as  a  matter  in  difference :  that  the  defendant's  attorney  agreed 
to  consult  his  client  on  this  point :  but  it  did  not  appear  from 
[•123]  the  affidavit  that  any  *answer  had  been  returned:  that,  on 
February  9th,  the  defendant  took  out  a  summons  to  show  cause, 
at  Chambers,  why  proceedings  should  not  be  stayed  till  the  fourth 
day  of  Easter  Term,  1836,  to  enable  the  defendant  to  apply  to 
the  Court  to  set  aside  the  award ;  that,  on  February  16th,  the 
summons  was  heard  before  Patteson,  J.,  who,  on  the  ground 
that  he  considered  the  application  too  late,  refused  to  grant  it, 
except  upon  condition  that  the  defendant  should  bring  438i.  into 
Court  within  one  week ;  that  the  learned  Judge  made  a  condi- 
tional order  for  staying  proceedings  accordingly :  that  the  money 
was  not  paid  in  within  the  time :  that  the  plaintiff  issued 
execution :  and  that,  on  February  19th,  the  defendant  took  out 
a  summons  for  further  time  to  pay  the  money  into  Court,  which 
was  discharged  by  Pattbson,  J.  on  the  20th. 

[After  argument :] 

[  128  ]       Lord  Denman,  Ch.  J. : 

It  is  clear  that  this  award  cannot  be  sustained.    The  arbitrator 

had  no  power  to  direct  a  verdict  to  be  entered,  without  having 

such  authority  conferred  in  express  terms.     Donkin  v.  Bf-ett  (i) 

is  conclusive. 

(1)  41  R.  R.  453  (2  Ad.  &  El.  344). 
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LiTTLEDALE,  J.  :  HaYWAHD 

r. 

1  am  of  the  same  opinion.    Besides  Donlan  v.  Brett  (i),  Bonner      Phillips. 
V.  Charlton  (2)  shows  that  the  arbitrator  had  not  the  power  which 
he  ha8  assumed.     ♦     *     * 

WlLUAMS,  J. : 

I  am  of  the  same  opinion.  The  arbitrator  has  clearly  exceeded 
his  power. 

COLBRIDOB,  J.  :  [  129  ] 

Donlan  v.  Brett  (i)  is  decisive  on  two  points :  first,  that  the 
arbitrator  here  ho^  no  power  to  order  a  verdict  to  be  entered  ; 
secondly,  that  his  making  such  an  order  cannot  be  construed  as 
an  order  to  pay  the  money.  *  *  It  was  also  contended  that 
the  objection  to  the  award  had  been  waived.  I  do  not  think 
that  has  been  satisfactorily  made  out.  The  facts  come  merely 
to  this :  that  the  defendant's  attorney,  on  notice,  attended  the 
taxation;  and,  afterwards,  to  prevent  his  client  from  being 
pressed,  endeavoured  to  obtain  an  indulgence  as  to  time  on  the 
I«st  terms  he  could  get.  The  facts  did  not  amount  to  any  thing 
like  what  ought  to  be  reiiuired  to  establish  a  waiver. 

John  Jen-is  then  suggested  that  the  award  should  be  set 
aside  only  as  to  part,  being  good  for  a  part. 

Per  Curiam  :  We  think  it  bad  altogether. 

Rtde  absolute  for  setting  aside  the  award,  the 
defendant  umiertaking  not  to  bring  any  action, 
and  the  plaintiff  to  be  at  liberty  again  to  proceed 
to  tnal. 

(1)  41  B.  R.  453  (2  Ad.  &  El.  344).  (2)  7  R.  R.  668  (5  East,  139). 
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1837.  REX  V.  TINDALL  and  Others. 

JanA2.        ^^  ^^^^  ^  ^^^^^  143—152;  S.  C.  1  N.  &  P.  719;  6  L.  J.  (N.  S.)  M.  C.  97.) 

L  *^^  J  Indictment  for  a  nuisance,  by  erecting  and  continuing  piles  and 

planking  in  a  harbour,  and  thereby  obstructing  it  and  rendering  it 
insecure.  Special  verdict,  that,  by  tiie  defendant's  works,  the  harbour 
is  in  some  extreme  cases  rendered  less  secure : 

Held,  that  the  defendant  was  not  responsible  criminally  for  conse- 
quences so  slight,  uncertain,  and  rare,  and  that  a  verdict  of  not  guilty 
must  be  entered. 

Indictment  for  a  nuisance.     The  first  count  stated  that,  before 

the  committing  &c.,  to  wit,  from  time  whereof  &c.  hitherto, 

there  has  been,  and  was,  and  still  is,  a  certain  ancient  port  and 

harbour,  commonly  called  the  harbour  of  Scarborough,  in  the 

county  of  York,  to  wit  at  Scarborough  within  the  said  county, 

used  by  the  liege  &c.  for  the  purposes  of  safe  and  commodious 

navigation,  for  the  importation  and  exportation  of  goods,  and 

for  the  receiving  and  sheltering,  in  times  of  tempests  and  other 

times  of  danger  and  distress   of  weather,  ships  and  vessels 

navigating  to  and  along  the  northern  coasts  of  that  part  of  the 

United  Kingdom  called  England,  and  to  and  from  the  eastern 

seas  and  other  places :  that  the  defendants,  well  knowing  &c., 

on  1st  February,  10  Geo.  III.,  and  on  divers  other  days  and 

times   between   that  day   and  the   day  of  the  taking  of  this 

inquisition,  to  wit,  on  each  and  every  day  between  &c.,  with 

force  &c.,  within  the  said  county  of  Y.,  to  wit  at  &c.,  unlawfully, 

wilfully,  and  injuriously,  did  erect,  place,  fix,  put,  sink,  and  set, 

in  the  said  port  and  harbour,  and  in  the  sea  near  to  the  shore 

within  the  said  port  and  harbour,  divers  stages,  erections,  and 

buildings,  projecting  into  the  said  port  and  harbour,  composed 

of  piles,  posts,  planks,  and  timber,  and  also  divers  large  quantities 

of  earth,  stones,  sand,  and  rubbish,  to  wit,  100,000  cart  loads  of 

&c. ;  and  unlawfully  and  injuriously  kept  and  continued,  and 

caused  and  procured  to  be  kept  and  continued,  the  said  stages, 

&c.,  so  projecting  into  the  said  port  and  harbour  as  aforesaid, 

[  *144  ]      and  "^the  said  piles,  &c.,  so  erected,  &c.,  in  the  said  port  and 

harbour,  and  in  the  sea  near  to  the  shore  in  the  said  port  and 

harbour,  for  a  long  space  of  time,  to  wit  from  thence  hitherto, 

within  the  county  aforesaid,  to  wit  at  &c. ;  and  thereby,  during 

the  time  aforesaid,  greatly  obstructed,  choked  up,  narrowed,  and 
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otherwise  injured  the  said  port  and  harbour,  and  rendered  the  Rex 
same  insecure  and  incommodious,  whereby  the  said  port  and  tikdall. 
harbour  then  and  there  became,  and  was,  and  from  thence  hath 
been,  and  still  is,  greatly  obstructed  and  choked  up,  narrowed, 
and  rendered  insecure  and  incommodious,  so  that  the  liege  &c. 
of  George  III.,  could  not,  and  the  liege  subjects  of  George  IV., 
daring  the  reign  of  &c.,  could  not,  and  the  liege  subjects  of 
William  lY.,  now  King,  during  the  reign  of  &c.,  and  other 
persons,  could  not,  nor  yet  can,  use  the  said  port  and  harbour 
for  the  exportation  and  importation  of  goods  and  merchandizes 
there,  and  for  the  receiving  and  sheltering  of  ships  and  vessels 
in  times  of  tempests,  and  other  times  of  danger  and  distress  of 
weather,  and  for  other  purposes  of  safe  and  commodious  naviga- 
tion, and  could  not  and  cannot  use  the  said  port  and  harbour 
without  imminent  hazard  and  danger  of  destruction  of  their 
ships,  lighters,  boats  and  other  vessels,  and  danger  and  peril  of 
the  lives  of  those  navigating  the  same,  and  loss  and  damage 
of  the  goods  and  merchandizes  laden  on  board  thereof,  to  the 
great  damage  and  common  nuisance  of  all  the  liege  &c.  and 
other  persons  using  the  said  port  and  harbour,  as  aforesaid ; 
against  the  peace  of  his  said  late  Majesty  King  George  III.,  his 
crown  and  dignity;  also  against  the  peace  of  his  said  late 
Majesty  King  George  IV.,  his  crown  &c. ;  also  against  the  peace 
of  our  said  lord  the  now  King,  his  crown  &c. 

The  second  count  stated  that,  before  the  committing  &c.  (not  [  145  ] 
saying  from  time  immemorial),  there  was,  and  still  is,  a  certain 
other  ancient  harbour,  &c.  (not  stating  it  to  be  a  port) ;  and  that 
the  defendants  unlawfully,  &c.,  did  erect,  &c.,  in  the  said  last- 
mentioned  harbour,  divers  stages,  &c.  (not  stating  that  they 
projected  into  the  harbour),  composed  of  piles,  &c.,  and  also 
divers  large  quantities  of  earth,  &c.,  to  wit  100,000  cart  loads 
<L'c.,  and  unlawfully  and  injuriously  kept  and  continued  &c., 
and  thereby  &c.  (describing  the  injury  to  the  **  harbour"  as  to 
the  "port  and  harbour  "  in  the  first  count). 

The  third  count  was  like  the  second,  except  that  it  omitted 
all  the  statements  relative  to  the  importation  and  exportation 
of  goods. 

The  fourth   count  stated  that  there  was,    and   from    time 
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Rkx  whereof  &c.  had  been,  an  ancient  harbour ;  and  in  other  resiiects 

TiNDALL.     was  like  the  third  count. 

The  fifth  count  stated  the  harbour,  &e.  (not  port),  to  be 
adjoining  to  the  town  of  Scarborough,  and  omitted  all  the  state- 
ments relative  to  the  importation  and  exportation  of  goods  ;  and 
charged  that  the  defendants  unlawfully,  &c.,  did  erect,  &c.,  in 
the  said  last-mentioned  harbour  divers  stages,  &c.,  projecting 
into  the  said  last-mentioned  harbour,  composed  of  piles,  &c.,  and 
also  divers  large  quantities  of  earth,  &c.,  to  wit  100,000  cart 
loads  &c.,  and  unlawfully  and  injuriously  kept  and  continued  &c., 
and  thereby  &c.  (as  before,  imitatis  mutandis). 

The  sixth  count  described  the  commencement  of  the  nuisance, 
by  "  divers  persons,"  as  in  the  first  count;  and  charged  that  the 
defendants,  well  knowing  &c.,  on  the  said  1st  of  February,  &c., 
and  for  a  long  time  afterwards,  to  wit  from  the  day  and  year 
[  *nfi  ]  last  aforesaid  *until  the  taking  of  this  inquisition,  unlawfully,  &c., 
kept  and  continued,  and  caused  tfec,  the  last-mentioned  stages,  &c. 
The  seventh  count  recited  the  existence  and  use  of  the  harbour 
as  in  the  third  count ;  and  charged  the  creation  of  the  nuisance, 
described  as  in  the  fifth  count,  by  divers  persons,  and  its 
continuation  by  the  defendants. 

The  eighth  count  charged  that  the  defendants,  on  the  said 
Ist  of  February,  &c ,  and  on  divers  other  &c.,  wrongfully  and 
injuriously  did  choak  up  and  greatly  obstruct  a  certain  other 
ancient  harbour  within  the  said  county  of  York,  to  wit  at 
Scarborough  in  the  said  county,  by  casting  and  throwing  into 
the  same  divers  large  quantities  of  timber,  earth,  stones,  and 
sand,  to  the  great  danger  and  common  nuisance  of  all  the  liege 
&c.,  against  the  peace  kc. 
Plea,  Not  guilty. 

On  the  trial  before  Lord  Denman,  Ch.  J.,  at  the  Yorkshire 
Summer  Assizes,  1833,  a  special  verdict  was  found  to  the 
following  effect. 

That,  during  all  the  time  within  mentioned,  there  was  an 
ancient  port  and  harbour,  commonly  called  the  harbour  of 
Scarborough,  in  the  county  of  York,  much  used  and  frequented, 
for  the  purpose  as  well  of  shelter  as  of  repairs,  by  ships  and 
vessels  navigating  along  the  northern  coast  of  this  kingdom ; 
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and  that  the  prosecutors  of  the  indictment  are  the  commis-  Rex 
sioners  for  executing  the  powers  and  authorities  contained  in  tindalu 
certain  Acts  of  Parliament  hereinafter  mentioned.  The  verdict 
then  set  forth  certain  provisions  of  several  Acts  of  Parliament 
respecting,  the  management  of  the  harbour  and  the  power  of  the 
commissioners,  namely,  stat.  *6  Geo.  II.  c.  11,  stat.  25  Geo.  II.  C  '^^^  ] 
c.  44,  stat.  (U.  K.)  41  Geo.  III.  c.  69  (local  and  personal,  public), 
Btat.  46  Geo.  III.  c.  33  (local  and  personal,  public),  stat.  3  Geo.  IV. 
c.  xxii.  (local  and  personal,  public) ;  and  the  verdict  then  found 
that,  in  and  subsequently  to  the  year  1817,  the  commissioners, 
with  a  view  to  improve  and  preserve  the  said  harbour,  did  cause 
the  same  to  be  excavated,  by  removing  divers  large  quantities  of 
sand  from  the  bottom  thereof,  and  thereby  the  said  harbour  hath 
been  deepened  about  four  feet  all  along  the  upper  part  of  the 
harbour ;  and  that  this  process  of  excavation  and  deepening  was 
airried  on  by  the  commissioners,  amongst  other  places,  within 
{rem  ten  to  twenty  feet  of,  and  immediately  before,  the  line  of 
the  piles  hereinafter  mentioned :  that,  in  1819,  the  commis- 
sioners, with  a  view  further  to  improve  the  harbour,  removed 
a  pier  called  an  island  pier,  which  had  previously  stood  in  the 
harbour,  and,  in  1820,  erected  or  completed  the  pier  called  the 
western  pier,  being  the  same  mentioned  in  stat.  3  Geo.  IV. 
e.  xxii.,  and  that,  by  such  excavation,  the  harbour  was  materially 
improved,  and  rendered  more  secure  and  commodious  for  ship- 
ping: that,  for  many  years  previously  to  1817,  the  defendants 
were,  and  thence  have  been,  and  at  the  respective  times  of 
committing  the  acts  within  complained  of  were,  the  owners  of 
certain  premises  on  the  edge  of  the  upper  part  of  the  harbour 
which  premises,  during  all  the  time  hereinbefore  mentioned,  had 
been  used  and  enjoyed  by  the  said  defendants  as  a  ship  building 
yard,  and  for  the  purpose  of  building  and  repairing  ships  therein, 
and,  for  200  years  last  past  and  upwards,  had  been  used  and 
enjoyed  in  like  manner,  and  for  the  like  purpose,  by  the  owners 
thereof  for  the  time  being:  that,  during  the  space  of  seventy 
years  last  past  and  upwards,  divers  piles  have  *been  placed  and  [  *H8  ] 
driven  into  the  sandy  bottom  in  face  of  the  said  yard  and  premises 
of  the  defendants ;  upon  wliich  piles,  plank  stages,  during  all 
the  time  aforesaid,  have  been  erected  and  placed  by  the  owners 
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Rex  for  the  time  being  of  the  yard  and  premises,  and  timber  and 
TiNDALL.  other  materials  used  in  building  and  repairing  ships  kept  thereon ; 
and  the  same,  during  the  time  aforesaid,  have  been  and  are 
proper  and  necessary  for  the  purpose  of  carrying  on  the  business 
of  building  or  repairing  ships  on  the  said  yard  and  4)remi8es : 
that,  until  the  planking  of  the  same  by  the  defendants  as  herein- 
after mentioned,  the  said  piles  had  always  stood  at  certain 
distances  from  one  another,  and  that  the  water  might  flow  freely 
between  them,  and  might  spend  itself  on  the  sloping  beach : 
that  the  defendants,  in  order  to  protect  their  said  premises, 
afterwards,  to  wit,  on  1st  January,  1826,  and  on  divers  other 
days  and  times  between  that  day  and  1st  January,  1828,  con- 
nected together  the  said  piles,  by  nailing  transverse  planks  from 
pile  to  pile,  and  inclosed  the  area  contained  within  the  said  piles, 
the  same  being  thus  rendered  impervious  to  the  tide,  and  pre- 
senting perpendicular  lines  of  frontage,  five  feet  high  from  the 
sand  ;  and  at  ordinary  spring  tides  there  is  now,  at  high  water, 
a  depth  of  from  two  to  three  feet  of  water  against  and  along  the 
said  frontage :  that,  by  the  aforesaid  works  of  the  commissioners, 
a  greater  rush  of  tide  was  and  thence  hath  been  caused  to  and 
against  the  beach  and  sand  in  front  of  the  said  ship  building 
yard  and  premises  of  the  defendants  than  had  ever  previously 
been  experienced,  insomuch  that,  by  reason  thereof,  the  land 
was  washed  down  from  before  the  front  of  the  said  yard  and 
premises  of  the  defendants ;  and  the  said  yard  and  premises, 
and  their  plank  stages  aforesaid,  at  the  times  of  the  defendants 
[  *\iii  ]  committing  *the  acts  within  complained  of,  had  become  and  were 
thereby  in  danger  of  being  swept  away  by  the  sea :  that,  "  by  the 
defendants*  works,  the  harbour  is  in  some  extreme  cases  rendered 
less  secure :  "  that  the  said  defendants  have  done  nothing  more 
than  is  necessary  to  protect  their  property  against  the  sea,  in 
consequence  of  the  alterations  made  by  the  commissioners. 
The  case  was  argued  in  Trinity  Term  last  (i). 

Alexander,  for  the  Crown,  contended,  first,  that  the  acts  of 
the  commissioners  were  lawful;  secondly,  that  the  defendants 

(1)  June  let,  1836.     Before  Loi-d  Donman,  Oh.  J.,  Littledale,  Patteson, 
aud  Williams,  JJ. 
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were  not  entitled  to  interfere  with   the  public   rights  in  the         Rkx 
harbour,  even  if  the  acts  of  the  commissioners  were  illegal;      tindall. 
thirdly,  that  the  finding  of  the  jury  showed  a  legal  nuisance, 
inasmuch  as  an  injury  was  done  to  the  harbour,  and  as  none  of 
the  facts  stated  in  the  verdict  afforded  an  answer. 

Cresswell,  for  the  defendants,  contended,  first,  that  every 
count  charged  the  act  to  have  been  committed  in  the  harbour, 
but  that  the  verdict  did  not  support  this;  secondly,  that  no 
pubUc  right  was  shown  legally  to  exist  which  made  the  acts  of 
the  defendant  unlawful ;  thirdly,  that,  at  any  rate,  a  contingent 
or  trifling  injury,  like  that  shown  by  the  verdict,  was  not  the 
subject  of  indictment. 

Alexander,  in  reply,  contended  that  to  render  the  harbour 
less  commodious  in  extreme  cases,  as,  for  instance,  of  violent 
tempest,  was  a  nuisance. 

The  following  authorities  were  cited :  Rex  v.  Pease  (i).  Hale, 
de  Portibus  Maris,  c.  7  (2).  Hale,  de  Jure  Maris,  c.  6  (3).  [  ^^  ] 
The  Attorney-General  v.  Burridge  (4).  The  Attorney-General  v. 
Panneter  (5).  The  Attorney-General  v.  Richards  (6).  Rex  v. 
Lord  Grosvenor  (7).  Rex  v.  RtLS8ell{H).  Rex  v.  Ward  (9).  Rex 
V.  Trafford  (10).  Trafford  v.  Rex{ll).  Rex  v.  The  Commis- 
sioners of  Sewers  for  Pagham,  Sussex  (12).  Hale,  de  Portibus 
Maris,  c.  6  (13).  Hale,  de  Jure  Maris,  c.  4  (u).  Holroyd,  J.  in 
Blundell  v.  CatteraU  (15).  Ball  v.  HerheH  (i6).  Note  (1)  to  Co. 
Litt.  261  a.  Sutton  v.  Clarke  (17).  2  Roll.  Abr.  664.  Trespass  (I.) 
pi.  1.  Chichester  v.  Lethbiidge  (18).  Williams* s  case  (19).  Hawk. 
P.   C.  B.   1,   c.   60,   s.   23.      Regina  v.    Watts  (20).       Domat, 

(1)  38   B.  K.  207   (4  B.    &  Ad.  (11)  34  R.  R.  680  (8  Bing.   204) 
30).  Ex.  Ch. 

(2)  Harg.  L.  T.  83.  (12)  32  B.  R.  406  (8  B.  &  C.  355). 

(3)  Harg.  L.  T.  36.  (13)  Harg.  L.  T.  73. 

(4)  24  B.  B.  705  (10  Price,  350).  (14)  Harg.  L.  T.  12. 

(5)  24  K.  B.  723,  745  (10  I'rioe,  (15)  24  B.  B.  353  (5  B.  &  Aid.  268, 
378, 412).  303). 

(6)  3  B.  B.  632  (2  Anstr.  603).  (16)  1  B.  B.  695  (3  T.  B.  253). 

(7)  20  B.  B.  732  (2  Stark.  511).  (17)  16  R  B.  563  (6  Taunt.  29). 

(8)  30  B,  R.  432  (6  B.  &  C.  566).  (18)  Willes,  71. 

(9)  43  B.  B.  364  (4  Ad.  &  El.  384).  (19)  5  Co.  Bep.  72  b. 

(10)  1  B.  &  Ad.  874.  (20)  1  Salk.  357. 


432  1887.     K.  B.     6  AD.  &  EL.  150—151.  ^r.r. 

Rkx         book   2,   tit.   8,  8.  1,   art.   11 ;    s.  8,  art.  6,  9.      Ttirbervil  v. 

TiNDALL.     Stamp  (i).     Wilkes  v.  Hunf/erford  Market  Company  (2). 

Ab  the  judgment  of  the  Court  proceeded  exclusively  on  the 

slightness  of  the  injury  in  degree,  and  the  uncertainty  of  its 

occurrence,  it  is  not  thought  necessary  to  report  the  arguments 

at  length. 

Cur.  adv.  vidL 

Lord    Denman,   Gh.   J.   now   delivered   the    judgment  of    the 
Court  : 

[  131  ]  This  is  an  indictment  for  an  alleged  nuisance  in  the  harbour 

of  Scarborough.  The  indictment,  in  all  the  counts,  charges  the 
defendants  with  having  erected  or  continued  certain  piles  and 
planking  in  the  harbour,  and  thereby  obstructed  and  rendered 
it  insecure. 

The  special  verdict  in  substance  finds  that  the  defendants  are 
owners  of  j)remises  used  as  a  yard  for  ship-building  on  the  edge 
of  the  upper  part  of  the  harbour;  that  the  piles  in  question 
have  been  erected  and  driven  into  the  sandy  bottom  in  face  of 
the  said  yard  and  premises,  during  the  space  of  seventy  years  ; 
and  that  the  water  might  flow  between  the  piles  until  the 
planking  was  placed  there.  It  then  finds  that  the  commissioners 
under  certain  Acts  of  Parliament  erected  works  and  deepened 
the  harbour,  so  as  to  cause  a  greater  rush  of  water  against  the 
defendants'  premises  than  formerly,  to  the  extent  of  washing 
away  the  soil  and  threatening  destruction  to  their  building  yard : 
that  the  defendants,  in  order  to  protect  their  property,  placed 
transverse  planking  in  front  of  the  piles,  and  have  done  nothing 
more  than  was  necessary  to  protect  their  property  against  the 
sea  in  consequence  of  the  alterations  made  by  the  commissioners. 
It  then  finds,  that  by  the  defendants'  works  the  harbour  is  in 
some  extreme  cases  rendered  less  secure. 

The  Court  has  considered  much,  whether  this  verdict  is  not 
so  imperfect  as  to  make  it  necessary  to  award  a  xjeuire  de  novo  ; 
but,  upon  the  whole,  we  think  that  the  facts  are  so  found  as  to 
enable  us  to  give  our  judgment  upon  them. 

It  is  not  indeed  eapressly  found  that  the  piles  or  planking  are 

(1)  1  Salk.  13.  (2)  2  Bing.  X.  C\  281. 


VOL.  XLV.l     1837.     K.  B.     6  AD.  &  EL.  151—152.  433 


in  the  harbour  at  all,  which  is  the  charge  in  the  indictment ;         Hkx 

but,  assuming  that  this  may  be  collected  from  the  whole  verdict,      tindall. 

the  question  will  be,  whether  *the  effect  produced  by  them  is       [  •162  ] 

sufficiently  described    to    enable  the  Court    to    say  that    the 

defendants'  works  are  or  are  not  in  law  a  nuisance. 

Doubtless  the  expression  ''  that  by  the  defendants'  works  the 

harbour  is  in  some  extreme  cases  rendered  less  secure  "  is  vague 

and  indefinite ;  but  it  is  sufficient  to  convey  to  the  mind  that 

the  defendants'  works,  even  when  other  causes  concur  with  them 

and  produce  their  worst  result,  do  but  diminish  the  security  of 

the  harbour,  possibly,  in  the  least  possible  degree,  on  very  rare 

occasions,  and  under  undefined  circumstances. 

Now,  without  deciding  at  all  how  far  the  conduct  of  the 

defendants  could  under  the  circumstances  be  justified,  if  their 

works  of  themselves  injured  the  harbour  or  rendered  it  insecure, 

or  even  if,  combined  with  other  things,  they  had  that  effect 

generally,  we  think  that  the  jury  must  be  taken  to  ask  by  their 

special  verdict  for  our  decision,  whether  such  consequences  as 

are  therein  stated  must  amount  to  a  nuisance.    We  do  not  think 

that  they  musty  but  hold,  on  the  contrary,  that  no  person  can  be 

made  criminally  responsible  for  consequences  so   slight,  and 

uncertain,  and  rare,  as  are  stated  by  this  verdict  to  result  from 

the  works  of   the  defendants.    A  verdict  of  Not  guilty  must 

accordingly  be  entered. 

Verdict  of  Not  Ouilty  entered. 


REX  V.  OCTAVIUS  MASHITER,  Esquire  (1).  "3^- 

'  ^    '  Jan.  13. 

(6  Adol.  &  Ellis,  153—167 ;  S.  C.  1  N.  &  P.  314  ;  W.  W.  &  D.  173 ;  6  L.  J.  — 

(N.  S.)  K.  B.  121.)  [  163  ] 

The  word  "  inhabitants"  in  a  charter  has  not  in  itself  any  definite 
legal  meaning,  but  must  be  explained,  in  each  case,  extrinsicaUy,  as 
by  evidence  of  usage,  or  by  reference  to  the  context  and  objects  of  the 
charter. 

Where,  by  charter,  a  justice  of  peace  was  to  be  elected  by  the  **  tenants 
and  inhabitants "  of  a  manor,  and,  on  motion  for  a  quo  warranto  infor- 
mation against  a  party  elected  to  that  office,  the  unsuccessful  candidate 
complained  that  the  votes  of  "  inhabitants,"  **  not  actual  householders," 

(1)  Compare  R,  v.  Duviv,  p.  494,  jmi  (6  Ad.  &  EL  374).— B.  0. 
R.R.— VOL,  XLV.  28 
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Hex  had  been  rejected,  alleging  that  a  sufficient  number  of  such  votes  had 

V'  been  tendered  on  his  side  to  give  him  a  majority : 

Mabuiter.  Held,  that  the  motion  was  not  sustained,  inasmuch  as  the  relator  did 

not  show  what  class  of  i)er8ons  was,  in  this  case,  comprehended  under 

the  words  *'  inhabitants,  not  householders,*'  and  that  votes  were  tendered, 

from  that  class,  sufficient  to  carry  his  election. 

Thesiqer,  in  last  Easter  Term,  obtained  a  rule  nisi  for  a  quo 
warranto  information  requiring .  the  defendant  to  show  by  what 
authority  he  claimed  to  be  a  justice  of  the  peace  for  the  liberty, 
lordship,  or  manor,  of  Havering-atte-Bower  in  Essex.  The 
affidavits  in  support  of  the  rule  set  out  in  part  a  charter  of 
5  Edward  IV.,  reciting  and  granting  as  follows : 

"Whereas  the  lordship  or  manor  of  Havering-atte-Bower, 
in  the  county  of  Essex,  is  of  ancient  demesne  of  the  Grown  of 
England,  and  all  the  lands  and  tenements  holden  of  the  said 
manor,  and  real  and  mixed  actions,  in,  upon,  and  concerning 
the  same  lands  and  tenements  or  any  parcel  of  them,  arising  or 
to  arise,  are  pleadable,  and  have  been  pleaded,  in  the  court  unto 
the  said  manor  belonging,  before  the  steward  and  suitors  of  the 
same  court  for  the  time  being,  and  not  elsewhere,  and  have  ever 
been  accustomed,  since  the  time  whereof  no  memory  of  man  is 
to  the  contrary,  in  the  same  court  to  be  pleaded,  and  determined 
as  of  all  other  lands  holden  in  ancient  demesne,  time  out  of 
mind,  ought  and  is  accustomed  to  be  done ;  and  now,  having 
heard  by  the  lamentable  complaints  of  the  tenants  and  inhabi- 
tants of  the  said  lordship  or  manor,  in  what  sort  they  have  been, 
and  now  are,  out  of  the  said  lordship,  in  other  courts  than  in 
the  aforesaid  court  before  the  steward  and  suitors  of  the  same, 
[  •IS*  ]  in  and  concerning  divers  actions  and  plaints,  *of  and  upon 
divers  lands  and  tenements,  which  heretofore  have  arisen  and 
daily  do  arise  or  happen  within  the  said  lordship,  many  times 
by  their  ill-willers  troubled,  vexed,  grieved,  and  molested,  to  the 
no  small  loss  and  grievance  of  them  the  said  tenants  and  inhabi- 
tants, and  to  the  hazard  of  their  utter  undoing,  unless  they  be 
by  us  relieved  in  this  behalf,  whereupon  they  have  been  humble 
petitioners  unto  us  that  we  would  provide  remedy  for  them  in 
the  premises ;  we,  having  a  tender  compassion  of  these  their 
humble  petitions  in  this  behalf,  out  of  our  especial  grace  have 
granted,  and  by  these  presents  do  grant,  to  the  above  named 
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tenants  and  inhabitants  which  now  are,  and  for  the  time  here-  Rex 

after  shall  be,  and  to  their  heirs  and  successors,  that  they  shall  mashitkb. 
not  be  forced,  compelled,  or  bound  to  answer,  before  any  justices, 
judges,  or  commissioners  of  us  or  our  heirs,  in  any  real,  personal, 
or  mixed  actions,  arising,  or  to  arise,  of,  in,  or  upon  the  lands 
and  tenements  aforesaid,  holden  of  that  aforesaid  manor,  or  of 
any  parcel  thereof,  as  is  before  said,  in  any  other  courts,  out 
of  the  said  lordship  or  manor,  than  in  the  court  of  the  manor 
aforesaid  before  the  steward  and  suitors  of  the  same  for  the 
time  being,  but  that  all  such  actions  and  plaints,  and  pleas 
thereof,  shall  be  there  determined  and  proceeded  in,  according 
to  the  custom  of  the  said  manor,  before  the  steward  and  suitors 
of  the  aforesaid  court,  in  the  same  court  of  the  manor  aforesaid. 
And  we  will  and  grant  that  the  steward  and  suitors  of  the  court, 
aforesaid,  for  the  time  being,  shall  and  may  have  full  power  and 
aathority  to  hear  and  determine,  by  plaints  to  be  levied  and 
prosecuted  in  the  same  court,  pleas  of  debts,  accompts,  covenants, 
respasses,  as  well  by  force  and  arms  committed  as  otherwise, 
detention  of  chattels,  *and  all  other  contracts  whatsoever,  [  *155  j 
within  the  lordship  or  manor  aforesaid  made,  done,  or  arising, 
although  the  same  debts,  accompts,  covenants,  trespasses, 
chattels,  and  other  contracts,  do  amount  unto,  or  exceed  the 
sum  or  value  of  40«."  **  And  furthermore  "  we  **  do  grant  unto 
the  aforesaid  tenants  and  inhabitants,  and  to  their  successors, 
that  the  steward  of  the  said  manor  for  the  time  being,  so  long  as 
he  shall  continue  in  the  same  office,  and  one  of  the  discreetest 
and  honestest  tenants  or  inhabitants  aforesaid,  to  be  from  time 
to  time  chosen  by  them,  the  tenants  and  inhabitants  and  their 
successors,  shall  be  for  us  and  our  heirs  justices  of  the  peace, 
and  keepers  of  our  peace,  to  be  kept  within  the  said  manor  of 
Havering  aforesaid,  and  as  justices  of  us  and  of  our  heirs,  to 
hear  all  felonies,  trespasses,  and  all  other  unlawful  acts  whatso- 
ever, committed,  or  to  be  committed,  within  the  said  manor ; 
and  shall  have  full  power  and  authority  to  enquire  of  all  and 
singular  articles,  as  well  concerning  labourers,  artificers,  butchers, 
tanners,  makers  of  cloth  and  of  caps,  as  of  all  other  things 
whatsoever,  which  any  other  of  our  justices  of  the  peace,  or 
keepers  of  our  peace,  in  other  places  out  of  the  lordship  aforesaid 
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Hkx  in  the  said  county  of  Essex,  have  power  to  enquire  of,  and  to 
ftiASHiTEB.  determine  all  and  singular  the  same,  and  all  other  things  to  do 
and  execute  which  any  other  such  justices  of  the  peace  and 
keepers  of  the  peace  in  other  places  may  do,  or  any  ways 
execute ;  yet,  notwithstanding,  they  shall  no  way  proceed  to  the 
trial  of  any  treason  or  felony  within  the  lordship  aforesaid 
without  our  special  mandate."  And  the  justices  of  the  county 
were  not  to  meddle  with  any  thing  committed  or  arising  within 
the  manor.  The  charter  also  granted  to  the  said  tenants  and 
[  *^^^'  ]  inhabitants,  their  heirs  and  successors,  *to  have  a  fair  every 
year,  &c.,  with  a  pie  poudre  court  to  be  holden  before  a  steward 
for  the  time  being,  to  be  nominated  by  the  tenants  and  inhabi- 
tants, their  heirs  and  successors,  to  keep  such  court.  **  And 
furthermore  we  will,  and  by  these  presents  do  grant  unto  the 
same  tenants  and  inhabitants,  their  heirs  and  successors,  that 
they  shall  be  able  persons  and  capable  in  the  law  to  receive, 
have,  and  accept  all  and  singular  the  privileges,  liberties,  and 
authorities,  and  franchises  aforesaid,  and  the  same  to  enjoy  to 
them  and  their  aforesaid  heirs  and  successors  for  ever  as  is 
above  said,"  &c. 

This  charter  was  ratified  by  Queen  Mary;  and  Queen 
Elizabeth,  by  charter  of  the  thirtieth  year  of  her  reign,  ratified 
the  preceding  ones,  and  did  ''grant,  constitute,  and  declare, 
that  the  tenants  and  inhabitants  of  the  same  lordship  or  manor 
of"  &c.  "are  and  shall  be  one  body  corporate  or  politic  of 
themselves  in  due  fact  and  name,  and  shall  have  perpetual 
succession  ;  and  that  they  and  their  successors  for  ever  shall 
and  may  be  styled,  termed,  and  called  by  the  name  of  tenants 
and  inhabitants  of  the  lordship  or  manor  of  Havering-atte-Bower 
in  the  county  of  Essex ;  and  we  by  these  presents  do,  for  us, 
our  heirs  and  successors,  really  and  fully,  erect,  make,  ordain, 
and  create  them  one  body  corporate  and  politic,  by  the  name  of 
the  tenants  and  inhabitants  of"  &c.,  ''and  that  by  the  same 
name  they  shall  and  may  have  perpetual  succession."  These 
charters  were  confirmed  and  renewed  in  subsequent  reigns. 

The  affidavits  further  stated  that  a  court  of  ancient  demesne 
was  holden  for  the  said  lordship  or  manor,  on  February  11th, 
1836,    pursuant    to    notice,    addressed    to    the    tenants    and 
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inhabitants,  for  the  election  of  a  justice  of  the  peace  pursuant  Rex 
to  charter;  that  the  defendant  *Octavius  Mashiter  and  Edward  masuiter. 
Young  Hancock  were  candidates,  and,  the  show  of  hands  being  [  '157  ] 
in  favour  of  the  latter,  a  poll  was  demanded ;  that,  on  the  first 
day  of  polling,  **  several  persons  claimed  to  vote  as  inhabitants 
of  the  said  liberty,  manor,  or  lordship,  but  whose  votes  were 
objected  to  on  the  ground  that  such  persons  were  not  house- 
holders ;  and  thereupon  the  court  directed  the  votes  of  all  such 
persons  to  be  entered  as  tendered  votes  only ;  "  that,  on  the 
close  of  the  poll  on  the  second  day,  841  votes  were  recorded  for 
Hancock,  and  455  for  Mashiter,  ''and  that,  in  addition  thereto, 
218  persons,  all  of  whom  were,  as  deponent"  (Hancock)  "verily 
believes,  inhabitants  of  the  said  manor  or  lordship,  though  not 
actual  householders  therein,  claimed  to  be  entitled  to  vote,  and 
that  170  of  such  persons  tendered  their  votes  in  favour  of 
deponent,  and  forty-eight  in  favour  of  the  said  Octavius 
Mashiter ;  "  that  all  the  tendered  votes  for  Hancock  were 
ultimately  rejected ;  and  that  the  defendant  was  declared  duly 
elected;  but  that,  if  the  tendered  votes  had  been  received,  he 
would  have  had  a  majority  of  eight ;  that  the  courts  of  ancient 
demesne  for  the  election  of  justices  had  always  been  open  to  and 
attended  by  the  tenants  and  inhabitants,  without  distinction  as 
to  householders ;  that  no  former  instance  had  been  found  of  a 
contested  election  ;  but  that,  in  books  containing  minutes  of  the 
proceedings  at  the  above  courts,  there  were  entries  of  certain 
persons  having  been  chosen  ''  justice  for  the  people  ;  "  and 
others  stating  the  election  of  such  justice  by  *'  the  tenants  and 
inhabitants  whose  names  are  hereunto  subscribed ;  "  and  that 
among  such  names  were  those  of  several  persons  who,  at  the 
time  of  such  elections,  were  not  householders  nor  (as  was 
believed)  tenants  of  the  said  liberty  or  manor. 

The  affidavits  in  opposition  to  the  rule  stated  that  Mashiter  [  158  ] 
had  the  majority  of  tenants  of  the  manor,  both  resident  and  non- 
resident, and  the  majority  of  householders ;  that  the  alleged 
majority  for  Hancock  consisted  of  persons  who  were  neither 
tenants  of  the  liberty  or  manor,  nor  householders,  nor  owners 
or  occupiers  of  any  house  or  land,  within  the  same,  nor  assessed 
or  rated  to  the  poor  or  any  other  rate  or  tax ;  that,  of  his  voters, 
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Rex        many  more  than  such  alleged  majority  were  lodgers  only ;  and 
Mashiteb.    that  thirteen  of  them  were  persons  receiving  parochial  relief  at 
the  time  of  the  election. 

Sir  W.  W.  Follctt  now  showed  cause : 
The  relator  does  not  show  that  he  had  a  majority  of  voters. 
He  claims  a  majority  of  *'  inhabitants,"  but  not  of  inhabitants 
according  to  any  given  definition.  "  Inhabitants/*  in  a  charter, 
has  never  been  taken  to  mean  simply  any  person  who  happened 
to  be  resident  at  a  particular  time.  Some  qualification  has 
constantly  been  adopted  in  the  construction  of  the  word.  Lord 
Hardwicke  lays  it  down,  in  Fludier  v.  Lomhe  (i),  that  a  lodger 
cannot  be  said  to  be  an  inhabitant.  Lord  Coke  says,  upon  the 
word  "inhabitants"  in  the  Statute  of  Bridges  (2),  2  Inst.  702, 
that  it  is  *'  the  largest  word  of  its  kind,"  and,  708,  that  "every 
person  that  dwelleth  in  any  shire,  riding,  city,  or  town  corporate, 
though  he  hath  but  a  personal  residence,  yet  is  he  said  in  law  to 
be  an  inhabitant,  or  a  dweller  there,  as  servants,  &c.  But  this 
statute  extendeth  not  to  them,  but  to  such  as  be  householders." 
[  •i59  ]  In  Rex  V.  Adlard  (3),  where  many  authorities  *on  the  subject 
are  collected,  Abbott,  Ch.  J.  observes,  that  the  word  "inhabitant " 
"  varies  in  its  import,  according  to  the  subject  to  which  it  is 
applied."  The  Court  there  held  that  a  non-resident  occupier 
could  not  be  liable,  as  inhabitant,  to  serve  the  oflSce  of  constable ; 
but,  on  the  other  hand,  it  could  not  have  been  said  that  a  person 
was  liable  to  serve  who  merely  happened  to  be  in  the  parish,  and 
was  not  an  occupier.  In  The  Attorney-General  v.  Parker  (4) 
Lord  Kardwickb,  after  stating  that  "inhabitants"  is  a  still 
larger  word  than  "parishioner,"  observes  that,  in  that  case, 
some  sort  of  limitation  was  allowed  by  both  sides  to  have  been 
put  upon  the  generality  of  the  grant  there  in  question,  and 
says  further  that,  if  the  grant  had  stood  unrestricted  at  all,  he 
should  have  thought  it  not  unreasonable  to  restrict  the  terms 
"  parishioners  and  inhabitants"  to  inhabitants  paying  scot  and 
lot.  He  adds  that  he  was  of  that  opinion  in  The  Attfrrney- 
General  v.  Dflf??/ (5),  and    that   he  there  thought  ''inhabitants 

(1)  Ca.  temp.  Hard.  K.  B.  308.  (4)  3  Atk.  576. 

(2)  22  Hen.  Vm.  c.  5,  s.  3.  (5)  2  Atk.  212  (not  S.  l\) 

(3)  4  B.  &  0.  772. 
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ought  to  be  restrained  to  persons  paying  scot  and  lot."  In  The  Rex 
Attomty-General  v.  Forster  (i)  Lord  Eldon  said,  of  the  word  mashitbb. 
''inhabitants/'  that  there  was  none  ''capable  of  a  larger  or 
more  limited  interpretation ; "  observing,  ''  It  was  decided  in 
Lord  Coke's  time,  that  a  man,  living  in  Cornwall,  may  to  many 
purposes  be  an  inhabitant  of  London ;  that  is,  by  having  pro- 
perty liable  to  the  repair  of  bridges."  Now,  if  the  word  be 
capable  of  such  various  constructions,  the  person  who  makes 
an  application  like  the  present,  on  the  ground  that  a  majority  of 
"  inhabitants  "  voted  for  him,  ought  to  show  in  what  sense  he 
uses  the  word.  His  affidavit,  on  this  point,  should  be  framed 
*so  precisely  that  perjury  might  be  assigned  upon  it  if  necessary.       [  *160  ] 

Thesiger,  contra,  was  then  called  upon  by  the  Court  to 
answer  this  objection : 
All  persons  were  entitled  to  vote,  who  came  within  the  full 
Bense  of  the  word  "inhabitants."  Wherever  a  qualified  con- 
struction has  been  put  upon  that  term,  there  has  been  usage  to 
explain  it.  The  affidavits  here  show  the  real  dispute  to  have 
been  whether  persons,  to  be  qualified  as  inhabitants,  must  be 
householders.  There  was  no  usage  warranting  such  a  restric- 
tion. In  The  Attomey-Oeneral  v.  Parker  (2)  (referred  to  in 
IVithnell  v.  Gartham  (3),  by  Lawrence,  J.),  in  The  Attorney- 
General  v.  Forster  (4),  and  in  The  Attorney-General  v.  New- 
combe  (5),  usage  was  recognised  as  the  ground  upon  which  a 
limited  interpretation  was  to  be  put  upon  a  right  given  to 
"inhabitants." 

(Colbridob,  J. :  Who  do  you  say  are  qualified  here,  according 
to  the  full  sense  of  the  term  ?) 

All  resiants  or  indwellers. 

(CoLEBiBOE,  J. :  Any  person,  who  may  have  come  in  the  night 


K  he  came  animo  morandi.    No  limitation  can  be  inferred  here 
from  the  expressions  and  objects  of  the  charters.     That  of 

(1)  10  Vea.  339.  (4)  10  Ves.  335. 

(2)3Atk.576.  (5)  14  Ves.  1. 

(3)  6T.R.atp.398(see3B.B.218). 
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Bex         Edward  IV.  recites  the  complaint  made   by  the  tenants   and 
Mash'itbb     inhabitants,  of  their  being  drawn  into  courts  other  than  that 
of  the  steward  and  suitors  of  the  manor,  in  actions  and  plaints 
**  of  and  upon  divers  lands  and  tenements."    But  the  subsequent 
grant  of  a  court  was  not  necessary  for  the  relief  of  tenants  in 
ancient  demesne,  who,  at  the  common  law,  were  not  compellable 
to  appear  in  any  court  out  of  the  manor  ;  and  the  powers  given 
[  '16»  1      by  the  charter  *to  the  court  constituted  are  not  limited  in  a 
manner  corresponding  to  the  complaint  before  pointed  out,  but 
extend  generally  to  pleas  of  debts,  accounts,  covenants,  trespasses 
by  force  and  arms  or  otherwise,  detention  of  chattels,  and  all 
contracts,  within  the  manor  made,  done,  or  arising.    The  justices 
to  be  appointed  have  authority  to  enquire  of  articles  of  labourers, 
and  of  all  other  things  which  other  justices  elsewhere   may 
inquire  of.     And  the  charter  establishes  a  fair  and  a  pie-poudre 
court.    From  all  these  circumstances  it  must  be  concluded  that 
the  benefits  of  the  charter,  generally,  were  designed,  not  merely 
for  the  tenants  in  ancient  demesne,  but  for  all  persons  happening 
to  reside  within  the  ambit  of  the  manor.     The  intent  was  to 
bestow  upon  these  the  benefits  of  a  court  leet,  which.  Lord  Coke 
says,  2  Inst.  71,  was  established  "  for  the  ease  of  the  people, 
and  specially  of  the  husbandman,  that  each  of  them  might  the 
better  follow  their  business  in  their  several  degrees."     **  So  as 
the  tenants  and  resiants  should  have  the  same  justice,  that  they 
had  before  in  the  tourn,  done  unto  them  at  their  own  doors." 
'*  Tenants  and  inhabitants,"  in  the  charter,  are  spoken  of  in  the 
same  sense  as  ''  tenants  and  resiants  "  in  this  passage. 

Sir  W.   W.  Follett,  contra,  was  then  desired  to  continue 
his  argument : 

It  has  not  yet  been  shown  that  any  precise  legal  meaning 
attaches  to  the  term  **  inhabitants."  If  it  means  residents, 
even  for  a  week  preceding  the  election,  it  is  not  proved  that  Mr. 
Hancock  had  the  majority.  Whoever  may  be  considered  as 
inhabitants,  it  ought  to  appear  that,  of  such,  a  majority  voted 
for  him.  No  definition  of  the  word  **  inhabitants  "  has  been 
[  *162  ]  cited.  If  it  imply  something  less  than  residency,  *will  it  be 
said  that  any  persons  happening  to  pass  through  the  town,  as 
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soldiers  on  a    march,   or   postillions    driving  a  carriage,   are         Hbx 

qaalified  ?    Or  that  persons  coming  in  for  the  sole  purpose  of    mashiteu. 

voting  woald  be  so  ?     No  instance  can   be  given   in  which 

"inhabitant"  has  been  held  to  mean  any  thing  less  than  an 

occupier.    The  election  here  in  dispute  is  that  of  a  justice  of 

peace.    The  conservators  of  the  peace  were  anciently  elected  by 

the  freeholders,  the  persons  who  occupied  the  land ;   and  the 

freeholders  still  elect  coroners.     The  justice  here  is  to  be  chosen 

from  the  ''tenants  or  inhabitants  aforesaid."     It  would  follow 

from  the  argument  on  the  other  side  that  a  person  coming  by 

mere  chance  into  the  liberty,  even  a  beggar,  might  be  elected 

jostice ;  for  the  same  restriction  applies,  or  does  not  apply,  to 

electors  and  elected.    Where  a  privilege  is  conferred  upon  the 

men  or  inhabitants  of  a  place,  as  the  right  of  electing  members 

of  Parliament,  or  exemption  from  toll,  it  is  always  understood  as 

attaching  to  persons  who  are  at  least  occupiers.     In  a  case  in 

Bosanquet  and  Puller  (i)  it  was  decided  that  freemen  of  the 

city  of  London  were  not  exempt  from  toll,  unless  they  were 

inhabitants,  and  paying  scot  and  lot. 

Thesiger,  in  support  of  the  rule  : 

Four  descriptions  of  persons  are  shown  to  have  voted  in  this 
election :  tenants,  resident  and  non-resident,  inhabitant  house- 
holders, and  inhabitants  not  householders.  Tenants  non-resident 
cannot  be  objected  to  ;  and,  if  the  terms  "  tenants  *and  inhabi-  L  *i^'^  ] 
tants  *'  do  not  limit  the  qualification  to  resident  tenants,  it  seems 
difficult  to  say  that  the  same  words  confine  it  to  inhabitants  who 
are  occupiers.  *'  Inhabitants "  and  other  similar  words  are 
known  and  definite  terms  in  the  law,  and  so  treated  in  many 
books;  thus  it  is  said,  that  the ''parishioners  or  inhabitants, 
or  prohi  homines  of  Dale,"  "  are  not  capable  to  purchase  lands ; 
bat  goods  they  are,  unless  it  were  in  ancient  time  when  such 
grants  were  allowed :  "  Go.  Litt.  3  a.  "  By  the  forest  law  a 
grant  made  of  a  privilege  within  the  forest  to  all  the  inhabitants 

(1)  See  The  durjutrHtion  of  London  in  which  latter  case  the  same  point 

V.  The  ('i/rjiorution  of  Liverpool^  1  was  discusBed,  but  not  decided.     See 

Bo8.  &  P.  522,  w.,  to  The  Mayor  of  the  latter  case,  at  earlier  stages,  1 

UudoH  V.  27i€  Mayor  of  Lynn  JieyU,  H.  Bl.  206,  and  4  T.  K.  144. 
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Rex  being  freeholders  within  the  forest  or  such  other  commonalties 
Mahhitkr.  not  incorporated,  is  good  :  "  4  Inst.  297.  In  Russell  v.  The  Men 
of  Devon  (i)  Lord  Kbnyon  says,  "  I  do  not  say  that  the  inhabi- 
tants of  a  county  or  hundred  may  not  be  incorporated  to  some 
purposes ;  as  if  the  King  were  to  grant  lands  to  them,  rendering 
rent,  like  the  grant  to  the  good  men  of  the  town  of  Islington ;  " 
and  an  Anonymous  case  (2)  in  Dyer  is  referred  to.  In  the 
absence  of  such  usage  as  appeared  in  the  cases  cited  on  the 
other  side,  "  inhabitants  "  may  well  be  taken  to  mean  persons 
who  come  to  a  place,  not,  perhaps,  to  reside  permanently,  but 
with  the  same  intention  to  inhabit,  to  stay  and  abide,  as 
appeared,  for  instance,  in  Rex  v.  Woolpit  (3).  Some  weight 
must  be  ascribed,  in  the  present  case,  to  the  minutes  of  former 
elections,  in  which  persons  sworn  not  to  have  been  occupiers 
were  permitted  to  subscribe  declarations  beginning  ''We,  the 
tenants  and  inhabitants." 

Lord  Denman,  Ch.  J. : 

I  was  at  first  alarmed  at  some  of  the  consequences  which  might 
[  '16*  ]  have  resulted  from  a  *refusal  to  grant  this  rule;  and  I  am  not 
now  prepared  to  say  that  a  person,  to  be  qualified  to  vote  in  these 
elections,  must  be  an  occupier.  But,  to  dispossess  the  party  who 
has  been  declared  elected,  we  must  see  a  clear  right  in  some  other. 
It  is  said  here  that  Hancock  was  rightfully  elected  by  the  majority 
of  persons  not  householders :  and  that  the  being  a  householder 
or  not  was  the  criterion  by  which  the  admissibility  of  votes  was 
tried.  But,  to  prove  that  he  had  a  legal  majority,  Hancock  must 
point  out  the  description  of  persons  in  whom  the  legal  right  to 
vote  subsisted,  and  who  made  up  such  majority.  Now  he  makes  it 
up  merely  by  stating  that  a  hundred  and  seventy  persons  tendered 
their  votes  for  him,  all  of  whom,  as  he  believes,  were  inhabitants 
of  the  manor,  though  not  actual  householders  therein.  The  case 
is  thus  thrown  upon  the  word  ''  inhabitants."  But  it  is  clear 
that  that  is  a  word  of  such  uncertain  legal  meaning  that  the 
party  relying  upon  it  ought  to  have  a  construction  of  his  own  to 
put  upon  it,  and  should  be  prepared  to  sustain  that  construction, 

(1)  1  R.  R.  68o  (2  T.  R.  667,  672).  (3)  4  Ad.  &E1.  205. 

(2)  1  Dyer,  100  a,  pi.  70. 
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and  to  show  that,  according  to  it,  he  has  a  rightful  claim.  Bex 
That  has  not  been  done  here ;  and  therefore  the  question  of  right  mashitbr. 
is  not  properly  brought  before  us.  It  is  contended  that  the  word 
"inhabitants"  has,  of  itself,  a  definite  legal  meaning;  but  the 
authorities  cited  do  not  show  this.  Lawrence,  J.,  in  Withnell  v. 
Gartham  (i),  says  that,  in  the  case  before  Lord  Hardwicke,  great 
inconvenience  would  have  arisen  from  giving  the  **full  sense"  to 
the  word  ''inhabitants,"  and  that  Lord  Hardwicke  thought  it 
mast  be  construed  according  to  usage,  where  that  could  be 
ascertained ;  but  Lawrence,  J.  does  not  state  *what  the  full  [  *165  ] 
sense  would  have  been.  Li  Russell  v.  The  Men  of  Devon  (2), 
which  was  a  case  under  very  different  circumstances  from  the 
present,  Lord  Eenyon  referred  to  a  ruling  of  Bromley,  Ch.  J. 
and  others,  reported  in  Dyer  (3) ;  but  the  only  result  of  that  is 
that,  if  the  Queen  grant  land  by  charter  ''  to  the  good  men  of 
Islington,"  without  saying  **  to  have  to  them,  their  heirs,  and 
successors,"  the  charter  creates  a  good  corporation  for  that 
purpose.  It  is  not  to  be  inferred  that  Bromley,  Ch.  J.,  at  the 
time  when  he  so  held,  entertained  any  definite  idea  as  to  the  legal 
meaning  of  "  good  men  "  or  "  inhabitants." 

LrrTLEDALE,  J. : 

It  is  difficult  to  assign  a  meaning  to  the  word  ''  inhabitants." 
Under  the  Statute  of  Bridges  it  means  persons  holding  lands  in 
the  county.  In  the  grant  of  a  way  over  a  field  to  church  it  would 
extend  to  all  persons  in  the  parish.  It  must  be  taken  according 
to  the  subject-matter,  and  be  explained,  as  circumstances  allow, 
sometimes  by  usage,  sometimes  by  the  context  or  object  of  a 
charter.  It  cannot  be  said  to  have  any  fixed  meaning.  It 
ought,  therefore,  to  have  been  shown,  on  this  application,  who, 
beyond  tenants,  were  meant  by  the  words  "tenants  and  inhabi- 
tants." It  might  be  lodgers,  inmates,  servants,  or,  perhaps, 
other  descriptions  of  persons.  Those  who  rely  upon  the  term 
ought  to  have  shown  what  was  the  character  of  those  whom 
they  seek  to  introduce  under  it. 

(1)  6  T.  K.  at  p.  398  (see  3  R.  R.  (2)  1  R.  R.  585  (2  T.  R.  667,  672). 

218).  (3)  1  Dyer,  100  a,  pi.  70. 
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Rkx         Williams,  J. : 

r. 

MA8HITKB.  We  could  iiot  disturb  this  election  unless  we  saw  reason  to 
[  •166  ]  conclude  that  it  had  been  improperly  *decided.  It  ought 
to  have  been  shown  that  the  word  "  inhabitants  "  here  had 
some  definite  meaning  attached  to  it;  or  at  least  it  should 
have  appeared  ^by  aflSdavit  what  were  the  particular  qualifica- 
tions of  those  whose  votes  were  tendered  and  rejected ;  so  that, 
if  possible,  we  might  have  formed  a  conclusion  as  to  the  right 
upon  which  the  claim  of  parties  to  vote  as  inhabitants  was 
grounded.  The  word  is  uncertain  in  itself ;  and  here  no  fixed 
meaning  has  been  assigned  to  it  from  which  we  can  infer  that 
a  majority  of  legal  votes  was  given  for  any  other  than  the  person 
actually  elected. 

GOLEBIDOB,  J. : 

Before  we  could  grant  a  rule  like  this  we  ought  to  see  a  clear 
primd  facie  case.  Here  it  appears  only  that  the  relator  would 
have  had  a  majority  by  the  reception  of  persons  who  were 
inhabitants  but  not  householders.  Then  it  is  contended  that 
the  word  '^  inhabitants  *'  by  itself,  unless  restrained  by  custom, 
or  the  context  of  the  grant,  has,  in  law,  a  definite  meaning,  and 
that  it  must  here  be  taken  in  the  full  legal  sense.  If  this  be  so, 
perhaps  a  case  is  made  out  for  granting  the  rule.  But  I  cannot 
go  along  with  these  propositions.  Any  lawyer,  who  was  asked 
the  interpretation  of  the  word  "inhabitants,"  would  say  "I  must 
see  where  it  is  used,  for,  by  itself,  it  has  no  definite  meaning.*' 
If  its  signification  varies  we  must  resort  to  the  context  for 
explanation.  Then  it  is  contended  that,  according  to  the  con- 
text of  this  grant,  the  word  must  mean  all  persons  being  in  the 
place  animo  morandL  But,  in  the  first  place,  if  that  be  so,  the 
afiidavits  ought  to  have  shown  that  Hancock  had  a  majority  by 
the  votes  of  persons,  not  merely  passing  through,  but  inhabiting 
[  •167  ]  animo  morandi,  in  which  case  the  party  opposing  the  *rule  might 
have  given  a  direct  answer  to  that  allegation;  and,  secondly,  I  do 
not  think  the  context  of  this  charter  clearly  shows  that  the  inter- 
pretation suggested  is  the  proper  one.    The  rule  must,  therefore, 

be  discharged. 

Rule  discharged. 
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DOE  D.  HICKMAN  v.  HASLEWOOD.  i837. 

(6  Adol.  &  Ellis,  167-179;  S.  C.  1  N.  &  P.  3.32 ;  W.  W.  &  D.  116;   1  Jur.  "—' 

1138 ;  6  L.  J.  (N.  8.)  K.  B.  96.)  [  167  ] 

By  a  will,  apparently  drawn  by  an  illiterate  person,  testator  bequeathed 
to  his  wife,  her  heirs  and  assigns  for  ever,  all  the  residue  of  his  goods, 
chattels,  and  personal  estate ;  and  likewise  made  her  full  and  sole  executrix 
of  the  freehold  house,  situate  in,  &c.  No  other  person  or  property  was 
specified  in  the  will,  nor  any  executor  appointed,  except  as  above : 

Held,  that  the  wife  took  a  fee  in  the  house. 

Ejectment  for  a  house  in  Middlesex.  On  the  trial  before 
Lord  Denman,  Gh.  J.,  at  the  Middlesex  sittings  after  Michaelmas 
Term,  1835,  a  verdict  was  found  for  the  plaintiff,  subject  to  a 
case,  the  material  parts  of  which  are  as  follows : 

George  Haslewood,  being  seised  in  fee  of  the  said  house,  made 
his  will  as  follows  (i) : 

"I  George  Haslewood,  of  Swallow  Street,  No.  50,  in  the  parish 
of  St.  James,  Westminster,  being  of  sound  "  &c.,  **  do  make  and 
ordain  this  for  my  last  will  and  testament,  in  manner  and  form 
following:  viz.,  I  give  and  bequeath  unto  my  wife  Ann  Hasle- 
wood, to  her  heirs  and  assigns  for  ever,  all  the  residue  of  my 
goods,  chattels,  and  personal  estate,  whatsoever  and  wheresoever, 
and  also  all  my  right,  title,  and  interest  of,  in,  and  to  all  and 
every  sum  and  sums  of  money  whatsoever  which  now  is,  are,  or 
shall  be  due  to  me  upon  and  in  virtue  of  any  will,  bond,  or  other 
securities ;  and  I  do  likewise  *make  my  wife,  the  said  Ann  [  'Kje  1 
Haslewood,  full  and  sole  executrix  of  the  freehold  house, 
situated  in  Great  Queen  Street,  No.  15,  in  the  parish  of  St. 
Giles  in  the  Fields,  being  the  north  side  of  the  street,  in  the 
county  of  Middlesex.  This  my  last  will  and  testament  hereby 
revoking  all  former  wills  by  me  made.  In  witness  whereof,"  &c. 
(Signed  and  sealed  by  the  testator,  and  dated  June  4th,  1805.) 

The  testator  died  in  December,  1805,  leaving  Ann  Haslewood, 
his  widow,  him  surviving.  The  testator  and  his  wife  lived  in 
the  house  until  and  at  the  time  of  his  death ;  and  the  widow 
afterwards  continued  in  possession  until  her  death,  which  took 
place  in  November,  1833.  The  lessor  of  the  plaintiff  was  her 
nephew  and  heir-at-law. 

(1)  The  testator's  own  name,  and  many  other  words  in  the  will,  were 
mis-spelt. 
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Dob  d.  The  questions  for  the  opinion  of  the  Court  were,  first,  whether 

Hickman 

r,  Ann  Haslewood  took  an  estate  in  fee-simple  under  the  will  of  her 

Haslewood.  imgband  j  secondly,  whether,  on  the  facts  of  the  case,  the  plain- 
tiff is  entitled  to  recover.  The  case  was  argued  in  Michaelmas 
Term  last  (i). 

Sir  ir.  W.  Follett,  for  the  plaintiff: 

Ann  Haslewood  took  a  fee-simple  in  the  house,  the  intention 
of  the  will  being  clear,  though  untechnically  expressed ;  for  the 
testator  undoubtedly  meant  to  give  her  a  full  and  absolute 
interest.  A  bequest  of  personalty  to  a  man's  heirs  will  carry 
the  absolute  property  to  the  next  of  kin ;  at  least  this  seemed  to 
be  the  inclination  of  the  opinion  of  Sir  B.  P.  Arden,  M.  B.,  in 
[  ♦leg  ]  HoUoway  v.  Holloway  (2).  *The  first  part  of  the  will  here  is 
clearly  meant  to  give  the  personalty  to  the  wife  absolutely. 
The  Court  always  collects  the  meaning  of  the  testator,  without 
insisting  upon  accurate  legal  phraseology ;  as  in  Doe  d. 
Tqfield  v.  Tofield(z).  It  will  be  admitted  that  the  intention 
was  that  the  wife  should  take  some  estate  in  the  house ;  but 
what  estate  can  be  given  to  her  except  a  fee  ?  She  was  to  have 
the  same  power  over  the  realty  that  an  executor  has  over  the 
personalty ;  that  is,  an  absolute  power.  It  is  held,  indeed,  that, 
if  a  testator  devise  land  to  A.,  without  adding  more,  A.  takes 
only  a  life-estate  :  that  seems  to  be  the  only  exception  from  the 
general  rule  of  following  the  intention ;  but  the  Court  allows  any 
strong  evidence  of  intent  to  take  a  case  out  of  the  exception,  as 
in  Loveacres  d.  Mudge  v.  Blight  (4),  where  the  words  **  freely  to 
be  possessed  and  enjoyed  "  were  held  to  carry  the  inheritance. 
These  words  do  not  furnish  such  strong  evidence  of  the  intention 
as  the  words  in  the  present  will ;  and  Lord  Mansfield's  remarks 
apply.  In  Rose  d.  Vere  v.  Hill  (5)  a  devise  to  five  children  of 
the  devisor,  "and  the  survivors  and  survivor  of  them,  and  the 

(1)  November  18th,   1836,  before  ground,   the    facts    and    arguments 

Lord    Denman,    Ch.    J.,    Patteson,  relating  to  this  point  are  not  reported. 

Williams,  and  Coleridg.-,  JJ.  Besides  (2)  5  B.  B.  81  (5  Ves.  399). 

the  points  discussed  in  the  text,  a  (3)  10  B.  B.  496  (11  East,  246). 

question  arose  as  to  an  alleged  adverse  (4)  1  Cowp.  352. 

possession  :  but,  as  the  judgment  of  (5)  3  Burr.  1881. 
the  Court  proceeded  ujwn  another 
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executors  and  administrators  of  such  survivor,  share  and  share       DoBd. 

alike,  as  tenants  in  common,  and  not  as  joint  tenants,"  was  held  «*. 

to  give  a  tenancy  in  common  in  fee  ;  and  Wilmot,  J.  there  said    Haslewood. 

that  "executors'*  is  equivalent  to  "heirs,"  in  a  will.     In  Roe 

lessee  of  Shell  v.  Pattison  (i)  the  words  "  I  leave  all  the  remainder 

in  the  above  stocks  with  my  freehold  property  to  my  sister"  were 

held  to  give  a  fee;   Lord  Ellenborough  saying  that  "it  was 

clearly  the  intention  of  the  testator  *to  give  as  absolute  an       [*170] 

estate  and  interest  in  his  freehold  property  as  in  his  stock ; " 

and  that  "there  are  no  words  of  such  an  inflexible  nature  as  will 

not  bend  to  the  intention  of  a  testator,  when  it  can  be  collected 

from  the  context  of  his  will."    In  Doe  d.  GiUard  v.  GiUard{2) 

the  words,  "  I  make  B.  G.  my  whole  and  sole  executor  of  all  my 

lands  for  ever,"  were  held  to  give  a  fee. 

(CoLKRiDOB,  J.  referred  to  Piggot  v.  Penrice  (3).) 

The  cases  where  words  making  a  party  executor  of  lands  have 
been  held  to  pass  no  inheritance,  will  be  found  to  be  cases  where, 
as  in  Piggot  v.  Penrice  (3),  the  devise  is  not  of  specific  land,  as 
here,  but  of  estates  generally. 

(Lord  Dbnman,  Ch.  J.  referred  to  Clements  v.  Cassye  (4)  and 
Shaw  V.  BuU  (5).) 

It  may  be  doubted  whether  Shaw  t.  BiM  (5)  would  now  be  decided 
in  the  same  way.  At  any  rate,  where  the  intent  to  give  the  specific 
property  to  the  executrix  is  clear,  as  here,  the  case  does  not  apply. 
There  is  no  alternative  between  giving  the  fee  and  rejecting  the 
clause  altogether. 

(Pattbson,  J. :  In  Tayler  v.  Weh  (6)  it  was  held  that  the  words, 
I  make  my  cousin  6.  B.  my  sole  heir  and  my  executor,  passed  a 
fee :  you  contend  that  making  a  person  a  sole  executor  only  does 
the  same.) 

(1)  16  East,  221.  (5)  12  Mod.  593  \  S.C.2  £q.  Ca. 

(2)  5  B.  &  Aid.  785.  Abr.  320,  pi.  8. 

(3)  Ptec.  Chan.  471.  (6)  Style,  301,  307,  319;  and  see 

(4)  Noy,  48.  Marret  v.  Sly,  2  Sid.  75. 
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Doe  d.       If  a  person  be  made  executor  of  specific  land,  that  is  the  effect : 
Hickman 

r,  as  a  devise  making  a  man  sole  heir  of  a  leasehold  would  give 

HA8LBWOOD.  jjj^j  |.j^^  absolute  property  in  the  chattel. 

(Patteson,  J. :  If  '*  executrix  **  in  this  will  means  devisee, 
there  is  no  executor  named ;  for  the  wife  is  not  made  executrix 
generally.) 

She  would  be  administratrix  cum  testamento  annexo. 

[171]  Butt,  contra: 

This  is,  at  the  most,  a  gift  of  the  house  to  the  executrix  :  that 
passes  only  a  life-estate,  for  want  of  words  of  inheritance.  In 
lA)veacre8  d.  Mudge  v.  Blight  (i)  the  will  commenced  with  the 
words  "  as  touching  such  worldly  estate,'*  &c. :  the  word  "  estate" 
has  been  •  held  to  pass  a  fee.  But  that  case  is  at  variance 
with  the  later  case  of  Denn  d.  Oaskin  v.  Gaskin  (2).  In  Doe  d. 
Gillard  v.  GUlard  (3)  the  debts,  legacies,  and  funeral  expenses 
were  charged  on  the  realty ;  so  that  it  was  necessary  for  the 
executor  to  have  a  fee.  So,  in  Rose  d.  Vere  v.  Hill  (4),  the 
executors,  who  were  devisees,  were,  in  the  first  place,  to  pay 
the  debts .  this  charge  has  often  been  held  to  give  a  fee 
by  implication :  Doe  d.  Willey  v.  Holmes  (5),  GoodtiUe  d. 
Paddy  v.  Maddem  (6),  Doe  d.  Beezley  v.  Woodliouse  (7).  In 
Goodright  d.  Dretvi-y  v.  Barron  (8)  the  words  were  **  as  touch- 
ing such  worldly  estate  "  &c.,  with  a  devise  following,  and  then 
''also  I  give  and  bequeath  to  my  wife  Elizabeth,  whom  I  like- 
wise make  my  sole  executrix,  all  and  singular  my  lands, 
messuages  and  tenements,  by  her  freely  to  be  possessed  and 
enjoyed."  This  was  held  to  give  a  life-estate  only.  In  Clements 
V.  Cassye  (9)  "I  make  my  wife  executrix  of  all  my  goods  and 
lands  "  was  held  to  give  her  such  lands  only  as  she  might  have 
as  executrix.  In  Piggot  v.  Penrice  (10)  the  words  were  more  in 
favour  of  the  executor  than  here ;  for  the  gift  was  of  "  all  my 

(1)1  Cowp.  352.  (6)  4  Eaat,  496. 

(2)  2  Cowp.  657.  (7)  4  T.  R.  89. 

(3)  5  B.  &  Aid.  785.  (8)  11  East,  220. 

(4)  3  Burr.  1881.  (9)  Noy,  48. 

(5)  8  T.  R.  1.  (10)  Prec.  Chan.  471. 
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goods,  lands,  and  chattels."  In  Denn  d.  Moor  v.  MeJlor  (i) 
the  words  were  ''  all  the  rest  of  my  *lands,  tenements,  and 
hereditaments "  <&c.,  ''I  give,  devise,  and  bequeath  the  same 
onto  my  wife,"  who  was  also  made  sole  execatrix  :  this  was  held 
to  pass  only  a  life-estate.  A  similar  decision,  given  upon  the 
eairc  facts,  in  Doe  d.  MeUor  v.  Moor  {2),  was  reversed  in  the 
Exchequer  Chamber,  Denn  d.  MeUor  v.  Moor  (3) ;  but  the 
decision  of  the  Exchequer  Chamber  was  reversed,  and  that  of 
the  Sing's  Bench  affirmed,  in  the  House  of  Lords :  Moor  v. 
Dtnn  d.  MeUor  (4).  In  Doe  d.  Asliby  v.  Baines  (6)  a  testator 
devised  to  his  daughter,  being  his  sole  executrix,  ''  all  and 
singular  my  lands,  tenements,  and  messuages,  by  her  freely  to 
be  possessed  and  enjoyed : "  this  was  held  to  give  only  a  life- 
estate.    The  heir  cannot  be  disinherited  except  by  plain  words. 

Sir  W.  W.  FoUeU,  in  reply : 

It  appears  from  Co.  Litt.  9  b,  that  the  rule  as  to  words  of 
inheritance  being  requisite  never  prevails  against  the  manifest 
intention  of  a  devisor.  This  passage  from  Coke  is  referred  to  in 
Craise's  Digest,  Devise,  ch.  xi.  ss.  5,  6  (6) ;  and  numerous 
aathorities  to  the  same  effect  are  collected  in  that  chapter.  In 
Trent  v.  Manning  (7)  a  testator,  after  charging  his  real  estate, 
appointed  three  persons  ''as  trustees  of  inheritance  for  the 
execution  hereof ;  "  and  this  was  held  to  carry  a  fee.  In  Doe 
d.  Penwarden  v.  Gilbert  (8)  a  testatrix,  after  devising  and 
bequeathing  to  J.  6.  all  her  lands,  particularly  those  called  B. 
and  B.,  added,  "  and  all  the  rest  and  residue  of  my  goods  and 
chattels,  personal  and  testamentary  estate  and  effects  whatsoever 
I  give  and  bequeath  unto  the  said  J.  G.,  *whom  I  make  whole 
and  sole  executor  of  this  my  last  will  and  testament ;  "  and  J.  6. 
was  held  to  take  a  fee  in  B.  and  B. 

{Butt :  Dallas,  Ch.  J.  there  says  that,  but  for  the  concluding 
words,  and  the  introductory  ones,  **  as  for  my  temporal  estates 
and  effects,"  there  would  have  passed  a  life-estate  only.) 


(1)  5  T.  B.  558. 

(2)  6  T.  R.  175. 

(3)  1  Bee.  &  P.  558. 

(4)  2  Bob.  &  P.  247. 
B.R. — ^VOL.  XLV. 


(5)  2  Cr.  M.  &  B.  23 ;  5  Tyr.  655. 

(6)  Vol.  vi.  p.  208,  4th  ed. 

(7)  7  East,  97. 

(8)  3  Bred.  &  B.  85. 
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Dob  d.       Numerous  cases  of  fees  passing  without  words  of  inheritance  are 

XTTj^vmjr  A  iff 

V,  collected  in  Harrison's  Digest,  Will,  part  II.,  vii. 

Haslbwood. 

Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court. 

After  stating  the  case,  his  Lordship  proceeded  as  follows : 

The  question  is,  whether,  under  the  will  above  set  forth, 
Ann  Haslewood  took  an  estate  in  fee-simple. 

Upon  the  argument  of  this  case  many  cases  were  cited,  not, 
we  think,  (with  one  exception),  as  being  in  their  circumstances 
similar,  and,  therefore,  bearing  directly  upon  this,  but  rather  in 
illustration  of  the  general  principle  upon  which  our  decision 
ought  to  be  founded. 

We  have  referred  to  those  cases,  and  perused  them,  and  are 
clearly  of  opinion  that  none  can  be  considered  to  be  directly 
decisive  of  this  point.  We  could  not  fail  to  observe,  however, 
upon  that  perusal,  a  constant  reference  to  the  principle  upon 
which  this  and  every  other  will  is  to  be  construed,  viz.,  that 
^*  every  case  of  this  sort  depends  upon  its  own  peculiar  circum- 
stances ;  for,  in  every  case,  the  question  is  one  of  construction 
to  be  made  on  the  whole  of  the  will ;  every  case,  therefore,  is 
individual:  "  Dallas,  Ch.  J.,  in  Doe  d.  Penwarden  v.  Gilbert  (i), 
cited  at  the  Bar. 
[  174  ]  The  question  for  our  decision   seems  to  depend  upon  two 

points  :  first,  whether  the  intention  of  the  testator  can  be  clearly 
and  satisfactorily  collected  from  the  will ;  secondly,  whether  we 
are  enabled,  consistently  with  the  rules  of  law,  to  carry  that 
intention  into  effect. 

Upon  the  first  point,  it  is  to  be  observed  that  it  does  not 
appear  that  the  testator  was  possessed  of  any  other  property 
beyond  that  which  is  noticed  by  his  will ;  nor  can  we  perceive 
an  allusion  to  any  other  object  of  his  bounty  except  his  wife. 
Moreover,  in  the  earlier  clause  of  the  will,  all  the  testator's 
personal  property,  including  everything  due  to  him  upon 
securities  of  every  kind,  is  (though  the  word  "  heirs  "  is  there  as 
much  misapplied  as  the  word  "  executors  "  to  the  freehold  house) 
beyond  all  doubt  bequeathed  to  the  wife. 

Having  thus  completed  his  purpose  with  respect  to  the  whole 
(1)  3  Brod.  &  B.  at  p.  88. 


VOL.  XLV.]     1887.     K.  B.    6  AD.  &  EL.  174—175.  451 

of  his  personalty,  the  will  immediately  proceeds  to  notice  the        doe  d. 
only  remaining  property  of  the  testator,  his  freehold  house,  «, 

No.  16,  Great  Queen  Street,  in  the  parish  of  St.  Giles.  For  Haslbwood. 
what  purpose,  then,  can  we  suppose  that  the  house  was  intro- 
duced into  the  will  at  all  ?  Why  is  it  mentioned  in  immediate 
connexion  with  property  most  certainly  disposed  of,  if  he  meant 
to  die  intestate  with  respect  to  it  ?  We  can  discover  no  other 
probable  or  reasonable  supposition  but  that  the  house  was 
introduced  into  the  will  with  the  intention  of  disposing  of  it ; 
and,  if  so,  there  is  no  other  conclusion  possible  but  that  he 
meant  the  disposition  to  be  in  favour  of  his  wife. 

We  therefore  think  that,  by  the  words  '*  I  do  likewise  make 
my  said  wife  full  and  sole  executrix  of  the  freehold  house,"  &c., 
the  testator  did  intend  to  devise  that  house  to  his  wife ;  and 
that  (however  inartificially  *he  has  executed  his  purpose)  he  [  *175  ] 
folly  believed  that  he  had  done  so.  Whatever  effect  can  reason- 
ably be  given  to  the  word  "  likewise,"  we  are  not,  we  think, 
authorised  to  reject  and  expunge,  as  wholly  insignificant  and 
nnmeaning,  a  clause  in  the  will  in  which,  we  have  no  doubt,  the 
testator  himself  thought  his  meaning  had  been  most  fully,  and 
even  learnedly,  expressed.  And,  if  this  clause  must  be  retained, 
as  we  are  of  opinion  it  must,  it  seems  impossible  to  say  that  the 
testator  did  not  intend  to  give  to  his  wife  some  interest ;  and,  if 
80,  there  is  not  only  nothing  to  limit  the  intention  to  giving  her 
anything  less  than  ''  the  full  and  sole  "  dominion  over  the  house 
in  question,  or,  in  other  words,  an  estate  in  fee-simple  therein, 
but  the  term  ''  full  and  sole  executrix,"  as  it  would  import  the 
grant  of  the  entire  interest  and  dominion  in  and  over  property 
whereto  it  is  correctly  applicable,  evinces  an  intention  to  grant 
no  less  in  that  to  which  it  is,  through  ignorance,  misapplied. 
Thus  much,  therefore,  as  to  the  intention  of  the  testator. 

The  solution  of  the  first  point  has,  we  think,  a  very  consider- 
able effect  in  disposing  of  the  second ;  indeed,  the  last  argument, 
if  correct,  concludes  the  question ;  because  we  are  aware  of  no 
authority  (and  none  such  has  been  suggested)  which  affects  to 
impose  a  limit  beyond  which  the  Courts  shall  not  proceed,  in 
their  favourable  construction  of  wills,  to  carry  into  effect  the 
intention  of  a  testator. 

29—2 
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DoKd.  Words,  which  are  supposed  to  have  (and  which  really  have, 

Hickman     ^yien  correctly  and  technically  applied)  a  precise  and  definite 

HA8LBW00D.  meaning,  are  bent  and  diverted  continually  from  that  meaning, 

if  the  sense  of  the  will  requires  it.     "  Heirs,"  "  issue,"  "  son," 

&c.,  are  familiar  instances  of  the  kind  now  alluded  to.     The 

[  'iTe  ]  word  '*  legacy  "  must  *be  admitted  to  have  a  direct  reference  to 
a  bequest  of  personalty,  and  not  to  a  devise  of  land  ;  yet  in  the 
case  of  Hardacre  v.  Nash  (i),  in  which,  by  the  former  part  of  the 
will,  there  had  been  150Z.  each' given  to  a  son  and  daughter  of 
testator,  afterwards  certain  land  to  each,  and  afterwards  it  was 
provided  that,  upon  their  death,  in  the  wife's  life-time,  those 
"  legacies  "  that  had  been  left  them  should  return  to  his  wife, 
Lord  Kenyon  thus  states  and  Meals  with  the  argument  arising 
from  the  proper  meaning  of  the  word :  "Considerable  stress  was 
laid  on  the  word  'legacies,'  and  it  was  argued"  ''that  that 
word  was  an  appropriate  term,  applicable  to  personal  estate  only : 
but  the  same  technical  and  correct  expressions  are  not  to  be 
expected  from  unlettered  persons  as  are  usually  found  in  wills 
drawn  by  professional  men.  Even  if  there  were  no  decision 
warranting  us  in  saying  that  the  word  '  legacy '  may  be  applied 
to  a  real  estate,  if  the  context  required  it,  I  should  have  had  no 
difficulty  in  making  such  a  determination  for  the  first  time.'* 
His  Lordship  then  adds,  that  such  a  construction  had  been  pat 
upon  it  in  the  case  of  Hope  d.  Brown  v.  Taylor  (2) ,  as  it  had 
most  undoubtedly,  upon  the  short  ground  that  it  was  "  most 
agreeable  to  the  intention  of  the  testator  in  this  case,  to  construe 
the  word  legacy  to  extend  to  land."  The  case  of  Doe  d. 
Tojield  V.  To  field  {3),  however,  carries  the  principle  as  far, 
perhaps,  as  can  be  necessary  for  the  decision  of  this,  or,  indeed, 
any  other  case.  The  only  question  was  (as  stated  in  the  judg- 
ment delivered  by  the  Court)  whether  freehold  lands  passed 
under  the  words,  "  all  my  personal  estates ;  "  and  the  Court  had 

[  •177  ]  no  hesitation  in  saying  that  the  lands  did  *pass  by  that  descrip- 
tion. One  only  case  (the  excepted  one  before  alluded  to)  we 
understood  to  be  adduced,  as  in  point,  for  the  purpose  of  showing 
that,  whatever  may  be  the  probable  conjectures,  the  Court  cannot 

(1)  2  R.  E.  691  (5  T.  E.  716).  (3)  10  R.  R.  496  (11  Bast,  246). 

(2)  1  Burr.  268. 
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or,  at  least,  oaght  not  to  infer  that  a  fee  passed  to  the  wife  in       doe  d. 
this  case,  because  the  same  inference  has  been  before  repudiated        i^^kman 
under  similar  circumstances.     This  case  is  Piggot  v.  Penrice  (i).    Haslewood 
We,  however,  are  so  far  from  thinking  that  it  is  in  point,  that 
the  manifest  distinction  between  the  cases,  and  even  the  reason- 
ing of  the  Lord  Chancellor,  seem  clearly  to  lead  to  a  conclusion 
in  favour  of  the  lessor  of  the  plaintiff.     The  question  in  that 
case  arose,  entirely,  upon  the  following  words :  I  make  my  niece 
"  executrix  of  all  my  goods,  lands,  and  chattels ; "  and  it  was 
whether,  under  those  words,  any  lands  would  pass.     Now,  before 
we  refer  to  the  reasons  of  the  Lord  Chancellor,  it  is  impossible 
not  to  perceive  the  extreme  dissimilarity  between  that  case  and 
the  present.     There  the  word  ''  lands ''  is  placed  in  the  midst  of 
words  strictly  and  legally  referable  to  the  character  of  executrix : 
in  the  present  case,  no  personalty  is  alluded  to  in  the  clause  in 
question,  but  the  wife  is  made  **  sole  and  full  executrix ''  (after  a 
bequest  of  the  personalty)  of  a  freehold  house  only.    The  Lord 
Chancellor,  in  reasoning  upon  the  case  for  the  purpose  of 
showing  that  the  heir  could  not,  upon   such   uncertainty,  be 
disinherited,  does  not  rest  upon  the  effect  of  the  word  ''  lands  " 
being  neutralised  by  its  juxtaposition    with    personalty,   but 
proceeds  to  observe  that  the  word  "  lands  "  was  not  to  be  rejected 
as  useless,  for,  probably,  there  might  be  rents  in  arrear  of  these 
lands,  and,  by  making  her  ♦executrix  of  her  (testatrix's)  lands,       [  -its  ] 
those  rents  would  pass.     Now,  in  this  view  of  the  case  there  was 
no  inference  whatever  to  be  drawn  in  favour  of  an  intention  that 
land  should  pass.     Of  course  it  furnishes  no  argument  against 
giving  that  effect  to  words  which  make  that  intention  clear. 

The  word  ''  executrix  "  happens  to  have  received  a  sufficient 
construction  in  two  other  cases.  In  Clements  v.  Cassye  (2)  the 
devise  was  of  Blackacre  and  Whiteacre  to  the  wife  for  life, 
remainder  in  Blackacre  to  B.  in  fee,  the  remainder  in  Whiteacre 
not  being  given  over.  "  Item,  I  make  my  wife  executrix  of  all 
my  goods  and  lands."  But  here  the  limited  devise  of  land, 
followed  by  the  combination  of  land  with  goods,  was  justly 
thought  to  negative  the  intention  of  devising  the  remainder  in 
Whiteacre  to  the  wife. 

(1)  Pi-ec.  Chan.  471.  (2)  Noy,  48. 
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DoBil.  In  Shaw  v.  BuM  (i)  the  testator,  seised  of  five  houses,  devised 

c.  four  specifically  to  several  persons,  one  of  these  four  to  his  wife 

Haslhwood.  -jj  f^g^  charged  with  legacies :  finally,  "  all  the  overplus  of  my 
estate  to  be  at  my  wife's  disposal,  and  make  her  my  executrix." 
The  Court  was  divided  in  opinion ;  Nevill,  J.  thinking  that 
a  fee  passed  to  the  wife  in  the  fifth  house  also.  The  Chief 
Justice  Tbevob  and  Powell  and  Blbncowe,  JJ.  differed,  not 
because  the  words  were  incapable  of  passing  the  fee,  if  the 
intent  were  clear,  but  because  they  thought  the  intent  negatived 
by  the  other  provisions. 

The  last  case  which  we  shall  notice  is  that  of  Thomas  v. 
Phelps  (2),  and  we  do  so,  partly  because  the  testator  had  made 
nearly  the  same  indiscriminate  abuse  of  terms  as  in  the  present 
[  *^79  ]  instance,  and  because  the  Master  of  *thb  Bolls  treats  very 
lightly  such  abuse  and  confusion.  In  that  case,  the  testator 
had  given  a  certain  ledse  to  his  son,  James  Phelps,  and  then 
added,  "Him  and  my  daughter  Elizabeth  Phelps  I  do  make, 
constitute,  and  appoint  my  joint  executor  and  executrix  of  this 
my  will  and  testament,  of  all  that  I  possess  in  any  way 
belonging  to  me,  by  them  freely  to  be  enjoyed  or  possessed," 
"only  my  household  furniture,  which  I  give  to  my  daughter 
who  lives  the  longest  single,"  &c.  Upon  this  will,  the  argument 
was  that,  the  gift  being  to  an  executrix,  she  can  only  take 
personal  property,  and,  further,  that,  if  the  clause  could  pass 
a  freehold,  there  were  no  words  of  limitation  to  carry  it  beyond 
a  life  estate.  The  Master  of  the  Bolls  observed  that  it  was 
the  will  of  a  person  who  had  not  the  advantage  of  professional 
assistance,  and  was  plainly  ignorant  of  the  nature  and  character 
of  the  office  of  executor,  "and  of  the  distinction  between  real  and 
personal  estate,  as  it  regards  that  office."  He  then  adverted  to 
the  words  above  set  forth,  and  said  that  they  were  equivalent  to 
a  gift  of  all  the  testator's  property,  and  would  pass  all  the 
testator's  interest  in  that  estate. 

Upon  the  whole,  we  are  of  opinion  that  the  intention  of  the 
testator  clearly  was  to  give  to  his  wife,  Ann  Haslewood,  the 
freehold  of  the  house  in  question  ;  and,  further,  that  the  words 

(1)  12  Mod.  693 ;  »S.  a  2  Eq.  Ca.  (2)  28  E.  R.  120  (4  Rusa.  348), 

Abr.  320,  pi.  8, 
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in  the  will  are  sufficient  to  carry  that  intention  into  effect;        Dosd. 
and  that  no  rule  of  law  will  be   contravened  by  our  giving  ^. 

judgment  for  the  plaintiflf.  Haslewood. 

Postea  to  plaintiff  (l). 


DOE  D.  JOHN   PRATT   and  Another  v.  WILLIAM       ^^s?. 

Jan.  16. 

PRATT  AND  Others.  — 


(6  Adol.  &  Ellis,  180—185 ;  S.  C.  1  N.  &  R  366;  6  L.  J.  (N.  S.)  K.  B.  101.) 

P.  by  his  will  directed  that  his  debts  and  funeral  expenses  should 
be  paid  by  his  executor  thereinafter  named,  and,  after  giving  two  life 
annuities  of  21,  10«.  eaoh,  and  a  bequest  of  bs,  to  J.  P.,  his  heir-at-law, 
he  appointed  W.  P.  his  sole  executor  of  his  houses  and  land  situate  at  F. : 

Held,  that  the  houses  and  land  at  F.  passed  to  W.  P.,  and  that  he  took 
an  estate  in  fee. 

This  ejectment  for  messuages,  lands,  &c.,  at  Flixton,  York- 
shire, was  tried  before  Parke,  B.,  at  the  York  Spring  Assizes, 
1835.  The  question  was,  whether  John  Pratt,  the  lessor  of  the 
plaintiff,  was  entitled  as  heir-at-law,  or  the  defendant  William 
Pratt,  as  devisee  of  Thomas  Pratt,  who  died  seised  of  the  free- 
hold and  inheritance  of  the  premises  in  1888.  By  his  will, 
dated  August  80th,  1880,  the  said  Thomas  Pratt,  being  then 
seised  in  fee  of  the  said  premises,  directed  that  all  his  debts  and 
funeral  expenses  should  be  paid  and  discharged  by  his  executor 
thereinafter  named ;  and,  after  giving  and  devising  to  his  sister 
Alice  Hall  an  annuity  for  her  life  of  2Z.  10^.,  and  to  his  niece 
Ann  Pratt  an  annuity  for  her  life  of  22.  lOi^.,  and  after  giving  to 
his  nephew  John  Pratt  the  lessor  of  the  plaintiff  the  sum  of  58., 
to  be  paid  at  the  end  of  twelve  months  next  after  testator's 
decease,  he  added,  "  I  appoint  my  nephew  William  Pratt  my 
whole  and  sole  executor  of  all  my  houses  and  land  situate  at 
Plrston,  in  the  county  of  York."  On  the  trial,  Piggot  v. 
Penrice  (2)  was  cited  for  the  plaintiff ;  and,  on  the  authority  of 
that  case,  the  learned  Judge  directed  a  verdict  for  him,  giving 
leave  to  move  to  enter  a  verdict  for  the  defendant.  A  rule  nisi 
was  obtained  accordingly  ;  and,  in  Michaelmas  Term  last  (3), 

(1)  See  the  next  case.  Dennmn,  Ch.  J.,  Patteson,  Williams, 

(2)  Prec.  Chan.  471.  and  Coleridge,  JJ, 

(3)  No?ember  17tb.    Before  Lort 


[180] 
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Doe  d.  Alexander  and  Wightman  showed  cause : 

Pratt 
«■•  The  words  appointing  William   Pratt  executor   of    all    the 

r  jg^  1*       testator's  houses  and  land  at  Flixton  cannot  give  the  executor 

an  interest  in  freehold  lands ;  the  premises  in  question  were 

therefore  undisposed  of  by  the  will,  and  descended  to  the  lessor 

of  the  plaintiff  as  heir.    Words  of  devise  are  construed  strictly 

in  favour  of  the  heir-at-law.     As  to  the  construction  of  these 

particular  words,  Piggot  v.  Penrice  (i)  is  in  point,  and  agrees 

with    former    decisions  :    Clements    v.    Casaye  (2),    Bowse    v. 

Stanning  (3).     Shaw  v.  Bull  (4)  is  to  a  similar   effect,  though 

the  word  ''  estate,"  there  used,  would  now  be  held  to  pass  the 

fee.      Other  authorities  are   collected  in   Com.    Dig.    Devise, 

(N.  3). 

(Coleridge,  J.  mentioned  Doe  d.  OiUard  v.  OiUard  (6).) 

There  the  will  imposed  charges  on  the  executor,  which  could  not 
be  met  unless  the  freehold  in  question  was  devised  to  him. 
Here  it  does  not  appear  that  any  of  the  charges  could  affect  the 
realty.  The  debts  would  be  paid  out  of  the  personalty,  so  far  as 
the  assets  would  go ;  but  the  executor  would  not  be  chargeable 
further.  In  Doe  d.  Askby  v.  Baines  (6)  it  was  held  that  a 
devise  of  all  the  testator's  lands,  tenements,  and  messuages  to 
his  executrix,  following  a  direction  that  she  should  pay  his  debts 
and  funeral  expenses,  did  not  give  her  an  estate  in  fee.  The 
annuities  here  are  not  charged  on  the  realty ;  and  an  annuity 
out  of  personalty  is  only  a  general  pecuniary  legacy,  the  pay- 
ment of  which  must  depend  upon  the  sufficiency  of  the  personal 
[  •182  ]  estate  :  Hume  v.  Edwards  (7)  ;  with  which  *case  Davies  v. 
Wattier  (8)  is  consistent  in  principle.  The  present  annuities 
are  simply  left  to  the  parties :  there  is  not  even  a  direction  to 
the  executor  which  might  be  construed  as  obliging  him  to  pay 
them  otherwise  than  in  the  ordinary  course  of  administration. 
The  gift  of  5s.  to  the  heir-at-law  is  not  conclusive,  if  he  is  not 

(1)  Prec.  Chan.  471.  Abr.  320.  pi.  8. 

(2)  Noy,  48.  (6)  6B.&  Aid.  785. 

(3)  1  Roll.  Abr.  613,  Deviae  (N),  (6)  2  Or.  M.  &  R.  23 ;  6  Tyr.  655. 
pi,  1.  (7)  3  Atk.  693. 

(4)  12  Mod.  593     S.  C.  2  Eq.  Ca.  (8)  1  Sim.  &  St.  i63. 
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disinherited  by  the  other  clauses  of  the  will :  Dejin  d.  Gaskin       dob  d. 
V.  Gaskin  (i).     Where  executors  or  trustees  have  been  held  to  ^^ 

take  the  fee  without  express  words  for  that  purpose,  it  has  been  Pft^TT. 
because  the  declared  intent  of  the  testator,  as  to  some  duty  to  be 
discharged  by  them,  could  not  else  have  been  accomplished. 
That  was  so  in  Doe  d.  Gillard  v.  GiUard  (2),  Anthony  v. 
Hee»  (3),  and  Loveacres  d.  Miuige  v.  Blight  (4)  ;  but  is  not 
BO  here. 

(Patteson,  J. :  According  to  your  construction,  no  effect  is 
given  to  the  words  "  and  land,"  in  this  will.) 

The  same  objection  was  made,  but  did  not  prevail,  in  Piggot  v. 
Penrice{5). 

CressweU  and  Starkie,  contra  : 

In  Rowse  v.  Stanning  (6)  there  was  a  lease  for  years  which  was 
held  to  satisfy  the  words  of  devise  to  the  executors.  No  such 
fact  appears  here.  In  Clements  v.  Cassye  (7)  the  testator  devised 
Whiteacre  and  Blackacre  to  his  wife  for  life,  remainder  over,  as 
to  Blackacre,  in  fee,  and  made  his  wife  executrix  of  all  his  goods 
and  lands ;  and  it  was  held  that  the  fee  in  Whiteacre  did  not 
pass  to  her.  That  case  would  have  resembled  the  present,  if  he 
had  made  her  executrix  of  all  his  goods,  and  of  his  lands  called 
Whiteacre  ;  and  *the  result  would  probably  have  been  in  favour  [  •183  ] 
of  the  executrix.  Shaw  v.  Btdl  (8)  is  contained  in  a  book  of 
bad  authority,  and  the  limited  construction  there  of  the  word 
**  estate  "  cannot  now  be  supported.  Piggot  v.  Penrice  (5)  does 
not  show  that  the  word  '*  lands,"  used  as  it  is  here,  will  not  pass 
a  fee  to  the  executor.  ''Lands"  there  occurred  between  the 
words  **  goods "  and  "  chattels."  And  it  has  been  doubted 
whether  the  construction  in  that  case  was  not  incorrect,  as 
giving,  in  reality,  no  effect  to  the  word  "  lands  "  (9).      It  is 

(1)  2  Cowp.  657.  (6)  1  EoU.  Abr.  613,  Devise  (N), 

(2)  5B.  &Ald.  785.  pi.  1. 

(3)  37  E.  E.  626  (2  Cr.  &  J.  75 ;  (7)  Noy,  48. 

2  Tyr.  100).  (8)  12  Mod.  593. 

(4)  1  Cowp.  352.  (9)  See  2  Powell  on  Devises,  173, 

(5)  Free.  Chan.  471.  c.  10,  s.  3.  3Td  ed.  by  Jarman. 
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DoEd.       contended  here  that  the  debts  are  not  charged  upon  the  real 
Pbatt 
17.  estate ;  but  they  are  so,  if  the  lands  are  left  to  the  executor. 

Pbatt.  There  could  be  no  doubt  of  this  if  the  testator  had  said,  "  I 
make  William  Pratt  executor  of  all  my  lands,  and  charge  him 
to  pay  my  debts ; "  not  providing  any  particular  fund.  The 
position  of  the  clauses  here  cannot  make  a  difference  in  that 
respect.  In  2  Powell  on  Devises,  after  stating  (p.  654)  that, 
where  the  debts  are  directed  to  be  paid  by  the  executors, "  unless 
land  be  devised  to  them,  it  will  be  presumed  that  the  payment 
is  to  be  made  exclusively  out  of  funds  which  by  law  devolve 
upon  them  in  that  character :  "  it  is  added  (p.  657  (i)  ),  '^  where, 
however,  the  executor  is  devisee  of  the  real  estate,  a  direction 
even  to  him  (though  describing  him  as  such),  to  pay  debts  or 
legacies,  will,  it  seems,  cast  them  upon  the  realty ;  *'  and  Aicbrey 
V.  MiddUton  (2),  and  Alcock  v.  Sparhawk  (3),  are  cited.  The 
effect  of  a  charge  on  the  person  of  the  devisee  is  discussed  by 

[  '184  ]       the  Court  in  Ooodtitle  *d.  Paddy  v.  Maddern  (4).     The  amount 

of  charge  is  not  material.     In  the  present  case  the  debts  are  to 

be  paid  by  the  *'  executor  hereinafter  named ;  "  and  William 

Pratt  is  named  afterwards  as  "executor,"  specifically,  "of  all 

my  houses  and  lands  situate  at  Flixton ;  "  the  charge  being  thus 

pointed  to  the  very  premises  now  in  dispute.     In  Thomas  v. 

Phelps  (6)    a    devise    appointing    J.    and    E.    "  executor    and 

executrix "  "of  all  that  I  possess,  in  any  way  belonging  to 

me,  by  them  freely  to  be  enjoyed  or  possessed,  of  whatsoever 

nature  or  manner  it  may  be,"  was  held  to  pass  the  fee.     The 

words    here    used    are   not    less    distinct.     Doe  d.   Gillard  v. 

Oiliard  (6)  is  an  authority  for  the  defendant.     The  intention, 

which  was  relied  upon  there,  is  equally  clear  in  the  present  case. 

The  words  there  were  "  sole  executor  of  all  my  lands  for  ever  ;  " 

but  the  last  two  words  could  not,  at  any  rate,  raise  an  important 

distinction,  as  the  quantity  of  estate  here  would  not  affect  the 

result  of  the  cause.  ^ 

Cur.  adv.  vvlU 

(1)  Ch.  34.  Abr.  198,  pi.  4. 

(2)  4  Vin.  Abr.  460,  Charge  (D),  (4)  4  East,  496. 

pi.  15;  a.   C.  2  Eq.  Ca.  Abr.  497,  (5)  28  R.  R.  120  (4  Rii«».  348). 

pi.  16.  (6)  5  B.  &  Aid.  785, 

(3)  2  Vera.  228;  S.  0.  1  Eq.  Ca, 


(6  Adol.  &  Ellis,  185—193;  S.  G.  1  N.  &  P.  339 ;  W,  W.  &  D.  11 ;  6  L.  J. 

(N.  S.)  K.  B.  82.) 

In  Batavia,  charter-parties  are  entered  into  by  the  instrument  being 
written  in  the  book  of  a  notary  (he  being  a  public  officer,  according 
to  the  Dutch  law,  which  prevails  in  Batavia)  and  there  signed  by  the 
parties.  The  notary  makes  copies,  which  he  signs  and  seals,  and  which 
the  principal  officer  of  the  Government  of  Java  signs,  upon  proof  of  their 
being  executed  by  the  notary.  Then  one  copy  is  delivered  to  each  party. 
In  the  Courts  of  Java,  in  order  to  prove  the  charter-party,  it  is  requisite 
to  produce  the  notary's  book ;  but  this  book  is  never  allowed  to  be  taken 
out  of  Java ;  and,  in  Dutch  Courts  out  of  Java,  faith  is  given  to  the  above 
copies,  as  to  an  original. 

Held,  that,  in  English  Courts,  such  copies  are  not  receivable,  either  as 
originals  or  as  secondar}'  evidence  of  the  charter-party.  At  all  events, 
not  without  proof  that  they  were  made  at  the  time  of  entering  into  the 
original  charter-party,  and  in  the  presence  of  the  parties. 

Assumpsit.     The  first  count  of  the  declaration  (dated  Michael- 
mas Term,  1  Will.  lY.)  stated  that  the  defendants  were  indebted 

(1)  Ante,  p.  445.  not  seem  to  indude  a  case  of  this 

(2)  14  ft  15  Vict.  c.  99,  s.  7,  does     kind,— F.  P, 
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Lord  Dbnman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  :       Dok  d. 

Peatt 
This  was  a  motion  by  leave  to  enter  a  verdict  for  the  defen-  r, 

Pbatt 
dant,  as  devisee  of  premises  under  a  will,  which,  after  directing 

all  the  testator's  debts  and  funeral  expenses  to  be  paid  by  his 

executor,  giving  several  annuities  for  life,  and  bequeathing  five 

shillings  to  the  plaintiff,  who  was  his  heir-at-law,  concluded  by 

appointing  the  defendant  his  whole  and  sole  executor  of  all  his 

houses  and  land,  situate  at  Flixton. 

We  do  not  think  it  needful  to  go  into  the  authorities  *which       [  *iss  ] 

have  been  so  recently  considered  by  the  Court,  in  the  case 

between  Hickman  v.  Hasleivood  (i).     It  was  admitted  by  the 

learned  counsel  for  the  plaintiff,  and  is  perfectly  clear,  that,  if 

the  defendant  took  any  interest,  it  must  be  a  fee  simple ;  and 

no  man,  applying  common  sense  to  the  construction  of  the  will, 

can  doubt  that  the  estate  was  given  to   the   defendant.     No 

decided    case  opposes  any  obstacle    to  our   arriving    at    this 

conclusion  ;  and  the  rule  must  be  made  absolute. 

Rule  absolute. 


BROWN,     Manager    of    the     Austbalian    Company,        imt. 
V.  THORNTON (2).  '^^'*''^' 


[185] 
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Brown  to  the  Australian  Company  of  Edinburgh  (i)  in  3,000/.  for  freight, 
Thornton,  i^  respect  of  the  carriage  of  goods  by  the  Company  in  the  ship 
Portland.  Promise  to  the  plaintiff:  breach,  non-payment.  The 
second  count  stated  that  the  Company,  on  25th  September,  1825, 
were  possessed  of  the  ship  Portland,  then  at  Batavia ;  that  on 
:[  *1S6  ]  that  day,  at  Batavia,  a  charter-party  *was  made  by  one  William 
Phillips,  as  agent  of  the  defendant,  and  Christopher  Mood, 
master  of  the  ship,  on  behalf  of  the  Company.  The  charter- 
party  was  then  set  out,  whereby  (among  other  things)  it  was 
agreed  that  the  Company  should  let,  and  the  defendant  take,  the 
ship  to  freight ;  the  port  of  discharge  to  be  London  or  Antwerp, 
at  defendant's  option:  the  rate  of  freight  was  also  specified  in 
the  charter-party,  as  set  out  in  the  declaration.  The  declaration 
alleged  mutual  promises,  performance  on  the  part  of  the  plaintiff, 
lading  of  the  ship  by  the  defendant,  and  delivery  of  the  cargo  by  a 
Mood,  according  to  the  defendant's  order,  at  Antwerp.  Breach, 
non-payment  of  freight  to  the  plaintiff.  The  third  count  was 
like  the  first,  except  that  the  debt  was  stated  to  be  to  the  plaintiff. 
Flea,  Non  assumpsit. 

On  the  trial  before  Lord  Denman,  Ch.  J.,  at  the  London 
sittings  after  Trinity  Term,  1885,  it  appeared  that  the  defendant, 
in  answer  to  a  bill  filed  in  Chancery,  had  admitted  that  he  had 
ordered  the  cargo  to  be  delivered  at  Antwerp,  that  it  had  been 
delivered  accordingly,  and  that  he  was  in  possession  of  the  bill 
of  lading  under  which  the  goods  were  shipped,  and  of  a  copy  of 
the  alleged  charter-party.  Certain  letters  were  produced,  written 
by  or  to  the  defendant,  referring  to  the  chartering  of  the  ship 
and  the  shipping  of  the  goods ;  but  no  letter  from  the  defendant 
stated  the  rate  of  freight.  On  the  bill  of  lading  being  called  for, 
it  was  produced  by  the  defendant ;  and  it  stated  that  the  goods 
were  shipped  by  Robert  Thornton,  to  be  delivered  unto  Richard 
Thornton,  Esq.  (the  defendant),  or  to  his  assigns,  "  he  or  they 
paying  freight  as  per  charter-party."    To  prove  the  charter-party 

[  *I87  1  (which  the  defendant  had  notice  to  produce),  *the  plaintiff  put 
in  a  copy,  not  signed  by  the  parties,  under  the  notarial  seal  and 
signature  of  a  person  who  was  proved  to  be  a  notary  at  Batavia, 

(1)  The  Company  sued  in  the  name  5  G^.  IV.  c.  Ixxi.  (local  and  personal, 
of  the  present  plaintiff,  under  stat.      public). 
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and  also  under  the  signature  of  the  acting  Governor  of  Java.  It  Browk 
was  proved  that,  under  the  Code  Civil,  which,  as  constituting  Thornton. 
a  part  of  the  Dutch  law  (i),  prevails  in  Batavia,  the  notary  is 
a  public  officer,  and  that  contracts  of  charter-party  are  entered 
into  at  Batavia  by  the  contract  being  entered  in  the  notary^s 
book,  and  there  signed  by  the  parties ;  that  the  notary  makes 
out  two  copies,  which  he  signs  and  seals,  and  which  are  after- 
wards signed  by  the  chief  officer  of  the  Government  (the  signa- 
ture of  the  notary  having  been  proved  before  him),  and  that  one 
of  these  copies  is  delivered  to  each  of  the  parties ;  that  the  copy 
now  produced  was  such  a  copy,  and  that  the  seal  and  both 
signatures  were  genuine ;  that,  in  the  Courts  of  Java,  in  order 
to  prove  the  contract,  the  notary's  book  is  produced,  but  that, 
in  Dutch  Courts  out  of  Java,  the  copies  so  authenticated  are 
received,  and  full  faith  given  to  them,  as  evidence  of  the  original, 
which  is  not  allowed  to  be  taken  out  of  the  island.  The  defen- 
dant's counsel  contended  that  the  copy  was  not  evidence;  but 
his  Lordship  admitted  it,  giving  leave  to  move  for  a  nonsuit. 
Verdict  for  the  defendant.  In  Michaelmas  Term,  1885,  CressweU 
obtained  a  rule  nisi  for  entering  a  nonsuit. 

Sir  J.  Campbellf  Attorney-General,  and  W.  H.  Watson^  now 
showed  cause : 
The  contract  is  proved  by  the  bill  of  lading,  and  by  the 
admissions  and  correspondence:  the  charter-party  is  wanted 
only  to  show  the  amount  of  freight ;  at  any  rate,  therefore,  there 
must  be  nominal  ^damages,  and  there  can  be  no  nonsuit  (2).  [  *18S  ] 
But  the  copy  of  the  charter-party  was  admissible.  It  is,  properly 
speaking,  an  original.  The  evidence  goes  the  length  of  showing 
that  the  notary  is,  according  to  the  understanding  at  Batavia, 
the  agent  of  both  parties,  not  only  to  enter  the  contract,  but  to 
deliver  copies  to  each :  such  copies  are  therefore  in  the  nature  of 
original  documents,  mutually  delivered  by  the  parties  themselves. 
They  resemble  bought  and  sold  notes.  The  plaintiff  does  not 
contend  that  the  Dutch  law  of  evidence  is  to  be  applied  here,  but 

(1)  See  Code  Civil,  livr.  iii.  tit.  iii.  terms  of  the  charter-party  :  but  it 
cli.  yL,  and  especially  s.  1,  §  iv.  appeared  that  the  admission  did  not 

(2)  It  was  also  argued  that  the  go  to  this  extent. 
aniBver  in  Chancery  admitted  the 
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Brown  that  the  meaning  of  the  parties  is  to  be  collected  from  what  they 
Thobnton.  have  done  where  the  Dutch  law  prevails,  and  from  the  under- 
standing which  they  must  necessarily  have  had  of  the  effect  of 
their  acts.  This  is  as  if  the  notary  had  been  authorised  to 
deliver  these  instruments  by  powers  of  attorney.  That  he  also 
enters  the  contract  in  a  book  in  the  first  instance,  cannot  alter 
this  view  of  the  case.  Appleton  v.  Lord  Braybrook  (i)  and  Black 
V.  Lord  Braybrook  (2)  will  be  relied  upon  on  the  other  side. 
There  it  was  held  that  a  judgment  of  the  Supreme  Court  of 
Jamaica  was  not  proved  by  a  copy  signed  by  the  clerk  of  that 
Court,  though  it  was  proved  that  such  copies  were  received  as 
evidence  in  Jamaica.  But  there  the  copies  were  not  under  the 
seal  of  the  Court:  there  was  only  the  great  seal  of  the  island 
annexed  to  a  certificate  that  C.  was  a  notary  public,  and  secre- 
tary of  the  island;  and  C.'s  certificate  to  the  identity  of  the 
clerk  who  signed  the  copy.    That  case  shows  only  that  the  law 

[  'ISO  ]  of  proof  which  prevails  in  a  *foreign  Court  is  not  to  supersede 
the  English  law  of  evidence  in  the  Courts  here:  but  this  the 
plaintiff  does  not  contend  for.  The  interpretation  of  the  act 
of  the  parties  must  be  governed  by  the  effect  given  to  it  at  the 
place :  the  effect  of  all  contracts  depends  upon  the  lex  loci.  The 
copy  may  also  be  received  on  the  ground  that  the  notary  was  a 
public  officer,  authorised  to  make  it;  instruments  so  made  are 
receivable  as  acts  of  a  public  nature. 

CressweUf  contra  : 

The  whole  action  depends  on  the  contract ;  and,  as  it  appears, 
from  the  references  to  the  charter-party,  that  the  specific  terms 
of  the  contract  are  contained  in  that  instrument,  the  plaintiff 
must  be  nonsuited  unless  he  prove  it.  The  original  contract 
must  be  that  which  the  parties  signed,  namely,  that  which  was 
entered  in  the  notary's  book.  These  copies  are  not  signed  by 
the  parties;  they  are  not  therefore  in  the  nature  of  duplicate 
originals.  When  they  were  made  does  not  appear.  Then  it  is 
said  that  the  parties  have  authorised  the  notary,  as  their  agent, 
to  confer  upon  this  instrument  the  effect  of  an  original.    No 

(1)  18  E.  B.  294(6  M.  &  S.  34;         (2)  6M.&S.  39;  2  Stark.  7. 
2  Stark.  6). 
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doubt  this  might  be  done  by  a  power  of  attorney.    Bat  here,       Bbowh 

even  adopting  the  argument  on  the  other  side,  the  parties  have    thobxtok. 

only  authorised  the  notary  to  give  to  the  instrument  the  effect 

which  it  would  have  by  the  Batavian  law;  and  that  effect  is 

merely  to  make  it  evidence  in  Dutch  Courts ;  for  the  Batavian 

law  cannot  make  it  evidence  in  English  Courts.     It  might  as 

well  have  been  contended,  in  Appleton  v.  Lord  Braybrook  (i), 

and  Black  v.  Lord  Braybrook  (2),  *that  the  parties,  by  appearing       [  •i^o  ] 

in  the  Court  at  Jamaica,  authorised  the  clerk  to  make  copies  of 

the  judgment  evidence  all  over  the  world.     Those  cases  are  in 

accordance  with  Alves  v.  Bunbury{s).     Then  it  is  argued  that 

the  instrument  is  receivable,  because  it  appears  that  the  notary 

is  a  pubUc  officer  authorised  to  make  such  instruments.    But 

that  principle  applies  only  where  the  instrument  derives  its 

validity  from  its  being  the  act  of  the  officer;   and  then  the 

instrument  proves  only  that  of  which  the  validity  depends  upon 

the  act.    Thus  the  indorsement  of  the  date  of  enrolment  of  a 

bargain  and  sale,  by  the  clerk  of  the  enrolments,  is  a  record, 

and  conclusive  as  to  the  date  (4).     So  the  chirograph  of  a  fine 

is  evidence  of  a  fine,  because  the  chirographer  is  the  proper 

officer  to  give  out  copies:  the  fine  is  not  complete  without  the 

chirograph  (6) :   but  the  proclamations  are  not  proved  by  the 

chirograph  (6),  because  the  chirographer  is  not  appointed  to  copy 

the  proclamations. 

(R.  V.  Richards,  on  the  same  side,  was  stopped  by  the  Court.) 

Lord  Denuan,  Ch.  J. : 

It  is  clear  that  the  plaintiff  cannot  recover,  unless  the  contract 
be  proved.  Now  the  contract  for  freight  refers  to  the  charter- 
party  ;  and  so  does  all  the  evidence  which  is  produced.  The 
charter-party,  therefore,  is  necessarily  connected  with  the  other 
evidence,  and  must  be  proved.  The  original  charter-party  is 
that  signed  by  the  parties  in  the  notary's  book.     The  notary  has 

(1)  18  B.  B.  294  (6  M.  &  S.  34;  (5)  See Newiay,  Lark,  or  Scolastim' 8 
2  Stark.  6).                                                case,  Plowd.  410. 

(2)  6  M.  &  8.  39 ;  2  Stark.  7.  (6)  SeeMANSFiELD,  Ch.  J., in  Wal- 
ls) 4  Camp.  28.  dron.y.  Coombe,  12  E.  E.  629  (3  Taunt. 
(4)  £ex  V.  Hopper,  18  B..B.  641      162,  166;  BuU.  N.  P.  229,  230). 

(3  Price,  495). 
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Bbown  the  privilege  of  giving  out  the  copies.  To  *the8e  copies  full 
Thornton     faith  is  given  in  Dutch  Courts,  but  not  to  the  exclusion  of  the 

[  *idi  ]  original ;  for  at  Java,  where  the  original  book  is,  it  must  be 
produced.  But,  at  Rotterdam,  full  faith  is  given  to  the  copies. 
That,  however,  is  very  different  from  saying  that  the  copies, 
even  by  the  Dutch  law,  are  binding  evidence  in  general:  they 
constitute  perfect  evidence  only  in  the  places  where  the  original 
cannot  be  procured.  At  the  trial  I  thought  that  the  evidence 
might  be  admitted ;  and  I  should  be  glad  if  I  could  think  so  still. 
It  is  said  that  the  officer  is  an  agent  authorised  by  both  parties 
to  give  the  copies.  If  these  copies  were  identified  as  copies 
taken  at  the  time  when  the  original  was  entered  in  the  notary*s 
book,  that  might  possibly  be  so ;  but  here  we  have  no  proof  that 
the  copies  were  not  taken  six  months  after.  There  is,  therefore, 
nothing  to  give  the  copies  the  weight  of  evidence,  except  the 
Dutch  law;  and,  as  was  decided  in  Appletony.LordBrayhrook{i), 
and  BUick  v.  Lard  Brayhrook  (2),  we  cannot  here  adopt  a  rule 
of  evidence  from  foreign  Courts.  Mr.  Cresswell  drew  a  proper 
distinction  between  the  consent  of  the  parties  as  to  the  effect  of 
the  copy  in  the  Dutch  Courts,  and  as  to  its  effect  elsewhere. 
The  rule  must  be  made  absolute. 

Williams,  J.  (3) : 

I  am  compelled,  not  very  willingly,  to  adopt  the  same  opinion. 

1  was  a  good  deal  struck  with  the  argument  that  the  notary,  in 
giving  out  the  copies,  acts  as  the  agent  of  both  parties.  But, 
upon  consideration,  I  think  it  impossible  to  adopt  that  argument : 

[  *192  ]  the  parties  go  before  the  notary  in  compliance  *with  the  custom, 
or  if  you  please  with  the  law,  of  the  country  where  the  trans- 
action takes  place  :  but  they  enter  into  no  agreement  to  give  to 
the  document  a  validity  or  construction  which  it  would  not  be 
entitled  to  from  its  own  nature.  It  is  impossible  not  to  see  that 
the  entry  in  the  notary's  book  is  the  original.  The  question, 
therefore,  is,  whether  it  be  authenticated  according  to  our  law. 
The  plaintiff  did  not  show  that,  by  the  law  of   Batavia,  any 

(1)  18  B.  B.  294  (6  M.  &  S.  34 ;  (3)  Littledale,  J.  was  absent,  on 

2  Stark.  6).  account  of  indisposition. 

(2)  6  M.  &  S.  39 ;  2  Stark.  7. 
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person  had  an  authority  to  give  out  copies,  analogous  to  the  Brown 
authority  that  is  given  where  office  copies  are  admissible  in  thobnton. 
England.  In  Buller's  Nisi  Prius  (i)  it  is  said,  with  reference  to 
an  office  copy,  **  Here  a  difference  is  to  be  taken  between  a  copy 
authenticated  by  a  person  trusted  for  that  purpose,  for  there 
that  copy  is  evidence  without  proof ;  and  a  copy  given  out  by  an 
officer  of  the  Court,  who  is  not  trusted  for  that  purpose,  which  is 
not  evidence  without  proving  it  actually  examined.  The  reason 
of  the  difference  is,  that  where  the  law  has  appointed  any  person 
for  any  purpose,  the  law  must  trust  him  as  far  as  he  acts  under 
its  authority ;  therefore  the  chirograph  of  a  fine  is  evidence  of 
such  fine,  because  the  chirographer  is  appointed  to  give  out 
copies  of  the  agreements  between  the  parties  that  are  lodged  of 
record."  But  it  is  added,  **  Where  the  fine  is  to  be  proved  with 
proclamations  (as  it  must  be  to  bar  a  stranger),  the  proclamations 
must  be  examined  with  the  roll,  for  the  chirographer  is  authorised 
by  the  common  law  to  make  out  copies  to  the  parties  of  the  fine 
itself,  yet  is  not  appointed  by  the  statutes  to  copy  the  proclama- 
tions, and  therefore  his  indorsement  on  the  back  of  the  fine 
is  not  binding."  The  Attorney-General  *contends  that  the  other  [  ^193  ] 
evidence  is  sufficient  without  the  charter-party  :  but  I  think  that 
proof  of  the  charter-party  is  a  necessary  foundation  for  all  the 
other  evidence  that  has  been  given. 

Coleridge,  J. : 

The  plaintiff  could  not  maintain  the  action  without  some 
evidence  of  the  charter-party.  The  question,  therefore,  is  merely 
one  of  evidence,  and  must  be  decided  by  the  law  of  this  country,  . 
although  the  transaction  took  place  in  a  foreign  one.  The  general 
rale  here  I  need  not  state  :  the  question  is,  whether  it  be  satisfied. 
It  is  argued  that  this  is  not  a  copy,  but  an  original.  That 
certainly  would  make  out  the  plaintiff's  case  to  the  full  extent ; 
but  I  think  that  it  is  not  the  fact.  An  entry  is  made  in  the 
notary's  book,  which  the  parties  sign.  After  that,  the  notary 
gives  out  copies  :  it  does  not  appear  when  ;  nor  whether  this  is 
done  in  the  presence  of  the  parties.  It  is  clear  that  the  entry 
in  the  notary's  book  is  the  original  contract;  and  that  is  not 

(1)  P.  229. 

B,B. — ^VOL.  XLV.  30 
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Bbown  produced.  It  is  not  denied  that  secondary  evidence  might  be 
Thobnton.  given ;  but  has  that  been  done  ?  There  were  two  ways  of  giving 
it.  First,  a  copy  by  the  public  officer  of  a  court,  employed  for 
that  purpose,  might  be  produced,  which  is  not  done  here ;  or, 
secondly,  copies  might  be  produced  made  by  some  person 
authorised  by  the  parties  to  give  copies  which  should  bind  each. 
We  cannot  go  beyond  this.  But  what  the  parties  have  done 
here  can  have  merely  the  effect  attributable  to  it  by  the  law 
prevailing  in  the  country  where  the  transaction  took  place. 

RtUe  absobUe, 


1837.         DOE  D.  GRATREX  and  HOFFMAN  v.  HOMFRAY. 

Jan,  18. 
(6  Adol.  &  EUis,  206—209 ;  8.  C.  1  N.  &  P.  401 ;  6  L.  J.  (N.  S.)  K  B.  132.) 

'-        -'  Devisor,  being  seised  in  fee  of  land,  devised  it  * '  to  the  uses  hereinafter 

declared ;  that  is  to  say,  to  the  use  and  intent  that  D.  shall  receive  and 
take  the  rents,  &c.,  and  pay  the  same  to  J.  for  the  term  of  his  natural 
life ;  and,  after  J.'s  decease,  I  give  and  devise  the  same  premises  to  the 
heirs  of  the  body  of  J. ;  and,  in  default  of  such  issue,  I  give  and  devise 
the  same  premises  to  C.  and  the  heirs  of  her  body ;  and,  in  default  of 
such  heirs,  I  give  and  devise  the  same  '*  to  K.  in  fee : 

Held,  that  a  legal  estate  passed  to  D.,  the  trustee,  though  there  was 
no  direct  devise  to  him,  and  though  there  were  no  trustees  to  preserre 
contingent  remainders. 

Ejectment  for  messuages  and  land  in  Brecknockshire.  On  the 
trial  before  Patteson,  J.,  at  the  Brecknockshire  Summer  Assizes, 
1885,  the  following  facts  appeared : 

John  Jones,  being  seised  in  fee  of  the  premises  in  question, 
made  his  will,  dated  18th  of  July,  1825,  which  contained  the 
following  clause :  ''I  give  and  devise  all  those  my  freehold 
messuages,  farms,  and  lands,  with  their  respective  appurtenances, 
called  "  &c.  (not  the  premises  in  question),  ''unto  my  said  son, 
James  Jones,  to  hold  unto  my  said  son,  James  Jones,  his  heirs 
and  assigns,  for  ever.  Also  all  other  my  freehold  estates, 
situated ''  &c.  (including  the  premises  in  question),  "  with  their 
respective  appurtenances  thereunto  belonging,  and  every  part 
thereof,  to  the  uses  hereinafter  declared  and  expressed  concerning 
the  same ;  that  is  to  say,  to  the  use  and  intent  that  the  Rev. 
Bichard  Davies,  Archdeacon  of  Brecon,  and  Walter  Lewis,  of 
Trevecca  m  the  said  county  of  Brecon,  minister  of  the  gospel. 
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their  executors  and  administrators,  or  the  executors  or  adminis-        Dob  d. 

Ohatrex 
trators  of  the  survivors  of  them,  shall  and  may  receive  and  take  p. 

the  rents,  issues,  and  profits  of  the  above-mentioned  estates,     Hompbay. 

and  pay  the  same  to  my  said  son,  James  Jones,  for  and  during 

the  term  of  his  natural  life ;  and,  from  and  immediately  after 

the  decease  of  my  said  son,  James  Jones,  then  I  give  and  devise 

the  same  premises,  and  every  part  thereof,  to  the  heirs  of  the 

body  *of  my  said  son,  James  Jones,  lawfully  to  be  begotten  ;       [  ^207  ] 

and,  in  default  of  such  issue,  then  I  give  and  devise  the  same 

premises,  and  every  part  thereof,  to  my  daughter,   Catherine 

Jones,  and  the  heirs  of  her  body  lawfully  begotten ;  and,  in 

default  of  such  heirs,  then  I  give  and   devise  the  same"  to 

another  son,  John  Jones,  in  fee. 

The  devisor  died  in  1826 ;  and  afterwards,  in  the  same  year* 

Archdeacon  Davies,  the  trustee,  executed  a  deed  of  renunciation. 

A  suit  in  Chancery  was  afterwards  instituted  to  change  trustees 

and  the  estates  devised  to  the  trustees  were  duly  conveyed,  in 

1888,  to  the  lessors  of  the  plaintiff,  by   Walter  Lewis.     The 

learned  Judge,  being  of  opinion  that  the  will  gave  a  legal  estate 

to  the  trustees,  directed  a  verdict  for  the  plaintiff,  reserving 

leave  to  the  defendant  to  move  for  a  nonsuit.     In  Michaelmas 

Term,  1885,  Evans  obtained  a  rule  accordingly. 

Chilton  and  E.  V.  WiUiaim  now  showed  cause  (i)  : 
It  is  clear  that  some  legal  estate  is  given  to  the  trustees ;  and 
that  is  suflScient  to  entitle  the  plaintiff  to  a  verdict.  The  rule  is 
that,  where  land  is  given  to  a  trustee,  in  trust  to  permit  the 
cestui  que  trust  to  take  the  rents,  that  is  a  legal  use  executed  in 
the  cestui  que  trust ;  but  that,  if  the  land  be  given  to  the  trustee, 
in  trust  to  receive  the  rents  and  pay  them  over  to  the  cestui  que 
trust,  the  trustee  has  the  legal  estate,  because  otherwise  he 
cannot  perform  the  trust.  This  distinction  appears  from  Doe 
d.  I  Leicester  v.  Biggs  (2).  There  the  will  directed  the  trustee 
to  pay  to,  or  permit  the  cestui  que  trust  to  take,  the  rents :  and 
*it  was  held  that  the  legal  estate  passed  to  the  cestui  que  trust,       [  *208  ] 

(1)  Before  Lord  Denman,  Ch.  J.,      indispofiitioii. 
and  Williams,  J.   Littledale  and  Cole-         (2)  11  B.  B.  533  (2  Taunt.  100). 
lidge,  JJ.  were  absent  on  account  of 

30—2 


468  1887.    K.  B.    6  AD.  &  EL.  208—209.  [r.b. 

DoBd.       because  the  word  "permit"  came  after  the  word  "pay,"  and 
^.  must  therefore,  in  a  will,  prevail.   If  the  order  had  been  inverted, 

HoMFBAY.  ijJjq  trustee,  as  appears  by  the  judgment,  would  have  had  the 
legal  estate.  The  rule  was  taken  for  granted  in  Garth  v. 
Baldwin  (i).  The  same  principle  was  admitted  in  Robinson  v. 
Grey  (2),  where  Jones  v.  Lord  Say  and  SeU  (3)  was  cited.  The 
cases  are  collected  in  note  (17)  to  Jeffrenon  v.  Morton  (4).  If 
the  intention  be  collected  from  other  parts  of  the  devise,  this 
construction  is  strengthened;  for,  in  the  commencement,  a 
different  property  is  given  to  the  first  cestui  que  trust. 

Evans,  contra : 

The  distinction  is  as  suggested  on  the  other  side  ;  but  it  does 

not  apply  to  the  present  case,  because  here  is  no  devise  to  the 

trustees  at  all.     And,  further,  there  is  no  estate  in  the  trustees 

to  preserve  contingent  remainders.     Immediately  on  the  death 

of  James  Jones,  the  estate  goes  over  to  the  heirs  of  his  body ; 

so  that  no  purpose  of  the  will  is  effected  by  giving  to  the  trustees 

a  legal  estate.     The  defendant  does  not  deny  that  the  trustees 

must  take  such  an  estate  as  will  enable   them   to  effect  the 

purposes  of  the  will. 

Cur.  adv.  itiZ*. 

Lord  Denman,   Ch.   J.,    on  a   subsequent  day  of  this  Term 
(January  28rd),  delivered  the  judgment  of  the  Court  : 

It  is  enough  to  say  that,  on  the  argument  of  this  case  before 
my  brother  Williams  and  myself,  we  thought  that  it  fell  within 
[  *209  ]  the  numerous  class  where  it  has  been  *held  that  a  devise  to 
trustees  to  pay  over  the  rents  vests  the  estate  in  such  trustees. 

That  the  devise  is  not  directly  to  the  trustees,  but  "  to  the  use 
and  intent  that  they  may  receive  "  &c.,  appears  to  us  to  make 
no  difference ;  nor  the  absence  of  a  devise  to  trustees  to  preserve 
contingent  remainders. 

It  was  observed  that  the  will  required  nothing  to  be  done  by 
the  trustees ;  and  it  is  true  that  nothing  is  to  be  done  beyond 

(1)  2  Ves.  Sen.  646.  pi.  19. 

(2)  9  East,  1.  (4)  2  Wms.  Saund.  11  b, 

(3)  8  Vin.  Abr.  262,  Devise  (C.  b). 
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paying :  but  this  has  been  held  sufficient,  and  must  be  taken  to  Doe  d. 

be  the  present  law;  Doe  d.  Leicester  v.  Biggs  (i).     My  brother  ^. 

Patteson  was  of  this  opinion  on  the  trial,  and,  on  consideration,  Homfray. 
retains  it.    The  rule  for  a  nonsuit  must,  therefore,  be  discharged. 

Ride  discharged. 


DOE  D.  REED  V.  ALICE  HARRIS  (2).  i837. 

(6  AdoL  &  Ellis,  209—218;  S.  C.  1  N.  &  P.  405 ;  6  L.  J.  (N.  S.)  K.  B.  84.)        ^''^^' 

Under  the  Statute  of  Frauds,  29  Car.  n.  c.  3,  s.  6  (see  now  the  WiUs  I  209  ] 
Act,  1837,  1  Vict.  c.  26,  sect.  20),  a  will  of  freehold  is  not  legally  revoked, 
if  the  testator,  intending  to  destroy  it,  throws  it  on  the  fii'e,  and  another 
person  snatches  it  off,  a  comer  of  the  envelope  only  being  burnt ;  and 
such  person  afterwards,  being  urged  by  the  testator  to  give  up  the  will, 
promises  to  bum  it,  and  pretends  to  have  done  so. 

The  cancellation  of  a  will,  under  s.  6  of  the  Statute  of  Frauds,  may 
be  proved  in  any  manner  consistent  with  the  general  law  of  evidence, 
the  statute  not  introducing  any  new  rule  of  proof.  The  defacing  of  it, 
therefore,  may  be  shown  by  proving  the  declaration  of  any  person  whose 
assertion  would  be  evidence  against  the  party  setting  up  the  will ;  and 
it  is  not  necessary  that  the  will,  if  produced,  should  bear  visible  marks 
of  having  been  defaced. 

Ejectment  for  messuages  and  other  premises.  On  the  trial 
before  Patteson,  J.,  at  the  Glamorganshire  Summer  Assizes, 
1835,  it  appeared  that  the  lessor  of  the  plaintiff  claimed  as  son 
and  heir-at-law,  the  defendant  as  devisee,  of  John  Beed.  The 
will  was  duly  executed  in  August,  1882.  The  testator  died 
December  81st,  1884.  *He  was  an  old  and  infirm  man :  the  [  •210  1 
defendant  was  his  niece,  and  lived  with  him  as  his  housekeeper. 
She  exercised  great  influence  over  him  ;  but  it  appeared  that 
they  had  violent  quarrels,  and  that  he  sometimes  spoke  of  her 
to  other  persons  in  very  abusive  terms,  and  said  that  he  feared 
danger  to  his  life  from  her.  A  witness  named  Esther  Treharne, 
who  had  been  the  testator's  servant,  stated  that,  about  a  month 
before  he  died,  she  was  shaking  up  the  cushion  of  his  easy-chair, 
and  observed,  under  the  cushion,  a  folded  paper.  It  was  brown 
or  cartridge  paper,  and  the  comer  of  it  was  burnt.  Shortly 
after,  on  the  same  day,  Alice  Harris  went  out ;  and,  while  she 

(1)  11  B.  B.  533  (2  Taunt.  109).  P.  D.  251,  253,  46  L.  J.  P.  D  &  A. 

(2)  See  on  parallel  question,  In  re      66. — B.  C. 
Harris,    Cheese  v.    Lavejoy  (1877)  2 
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Dob  d.  was  away,  the  testator  inquired  for  the  paper :  the  witness  told 
r.  him  where  she  had  seen  it,  upon  which  he  exclaimed  that  Alice 

Habbis.  jjg^j  gQjjg  away  with  the  will ;  and,  on  his  then  removing  the 
cushion,  the  will  appeared  no  longer.  He  then  told  the  witness 
that  he  had  sent  Alice  Harris  to  fetch  the  will  to  him,  that  he 
had  looked  into  it,  and  that,  when  he  had  seen  it,  he  had  thrown 
it  on  the  fire ;  and  that  Alice  had  ''  scramped  "  it  off  the  fire. 
This  appeared  to  have  taken  place  the  evening  before.  After 
the  above  conversation,  Alice  Harris  returned ;  and,  when  she 
and  the  testator  retired  at  night  (both  sleeping  in  the  same 
room),  the  witness  heard  a  quarrel,  and  blows;  and,  upon  her 
going  into  the  room,  the  testator  said  that  Alice  Harris  would 
not  give  him  his  will.  Alice  went  down  stairs  with  the  witness, 
and  the  latter  urged  her  to  give  up  the  will ;  but  she  said  she 
would  not ;  that  she  had  given  it  him  last  night,  and  he  threw 
it  on  the  fire;  and  that  she  would  rather  have  the  pleasure 
of  burning  it  herself,  and  would  do  so  the  next  morning.  After 
this  conversation  she  returned  to  the  testator,  on  the  witness's 
persuasion,  begged  his  pardon,  and  promised  to  bum  the  will 

[  *^ii  ]  the  following  morning.  The  *next  morning,  the  witness,  going 
into  the  kitchen  where  Alice  and  the  testator  were,  heard  Alice 
say,  **  There,  everything  is  finished  ;  "  and  the  testator  then  told 
the  witness  that  Alice  had  thrown  the  will  upon  the  fire.  The 
witness  doubting  it,  he  said,  ''  She  threw  something  with  writing 
upon  it  on  the  fire  ;  but  I  did  not  have  it  in  my  hand  to  look  at 
t."  The  witness  answered,  ''  I  do  not  think  she  has  thrown  it;  *' 
and  the  testator  said,  **  I  do  not  care  ;  I  will  go  to  Lantwit,  if  I 
am  alive  and  well,  and  make  another  will ;  "  adding  that  Alice 
Harris  should  not  have  his  property,  and  that  he  had  a  son 
nearer  to  him  than  her.  He  also  said  (as  he  did  on  many  other 
occasions)  that  the  will  was  one  made  by  Alice  and  Mr.  R.  (the 
attorney  who  prepared  it),  and  that  B.  was  a  thief,  and  wanted, 
with  Alice,  to  get  every  thing  he  had.  Alice  Harris,  in  an 
affidavit  exhibited  in  the  Prerogative  Court,  stated  that,  on 
January  1st,  1885,  she  found  the  will  in  a  trunk  used  by  the 
testator  for  holding  his  deeds  and  papers,  and  kept  in  his 
dressing-room.  The  will  produced  on  the  trial  had  no  mark  of 
fire.     It  did  not  appear  that  any  envelope  had  been  found  upon 
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it.     The  plaintiff's  counsel  contended,  first,  that  the  testator       Dosd. 

had  been  prevailed  upon  to  execute  the  will  by  importunities  of  r, 

snch  a  nature  as  to  deprive  him  of  his  free  agency ;  and,  secondly,      Habris. 

that,  assuming  the  will  to  have  been  properly  executed,  the 

evidence  showed  a  cancellation  within  the  Statute  of  Frauds, 

29  Car.  U.  c.  8,  s.  6.    The  learned  Judge  stated  to  the  jury,  on 

the  latter  point,  that,  if  they  believed  the  evidence  of  Esther 

Trehame,  and  were  satisfied  that  the  testator  threw  the  will  on 

the  fire  intending  to  bum  it,  that  Alice  Harris  took  it  off  against 

his  will,  that  he  afterwards  insisted  on  its  being  thrown  on  the 

fire  again,  with  intent  that  it  should  be  burnt,  and  *that  she      [  ^212  ] 

then  promised  to  bum  it,  there  was  a  sufficient  cancellation 

within  the  statute.    The  jury  found  for  the  plaintiff,  not  stating 

the  grounds  of  their  verdict.    In  the  ensuing  Term  a  rule  ni^i 

was  obtained  for  a  new  trial,  on  account  of  mis-direction  on  the 

two  points  above  stated.    It  was  also  objected  that  the  evidence 

of  cancellation  was  not  of  a  proper  kind ;  the  fact  being  proved 

only  by  declarations,  and  not  by  the  testimony  of  eyewitnesses, 

or  by  marks  of  cancellation  on  the  will  itself ;  and  Willis  v. 

Newham  (i)  was  referred  to  as  an  analogous  case. 

Chilton  and  James  now  showed  cause : 

(The  CouBT  desired  them  to  direct  their  attention  to  the  point 
of  cancellation,  since  it  could  not  be  assumed  that  the  jury  had 
left  that  part  of  the  case  out  of  consideration  in  giving  their 
verdict ;  and,  if  the  verdict  was  not  sustainable  upon  that,  there 
must  be  a  new  trial.) 

The  revocation  of  this  will  was  complete.  The  facts  proved 
are  as  conclusive  as  those  in  Bihb  d.  Mole  v.  Thomas  {2), 
where  the  will  was  held  to  be  effectually  cancelled.  No  reference 
appears  to  have  been  made  there  to  the  mode  of  proof ;  nor  does 
the  statute,  among  the  alterations  which  it  introduces,  make 
any  in  this  respect.  It  is  true  that,  in  Willis  v.  Netvliam  (1),  the 
Court  of  Exchequer  held  that  a  verbal  acknowledgment  of  having 
paid  interest  was  not  an  answer  to  the  Statute  of  Limitations 
within  Lord  Tenterden's  Act,  9  Geo.  IV.  c.  14.    But  the  judgment 

(1)  3  Y.  ft  J.  518.     [Oyemiled,     L.  J.  Ex.  238.] 
Ckave  V.  Jimes  (1861)  6  Ex.  673,  20         (2)  2  W.  Bl.  1043. 
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Dob  d.       in  that  case  proceeded  on  a  comparative  view  of  the  enacting 
9,  clause  and  the  proviso  under  discussion  in  the  particular  statute ; 

Habris.  g^jj^  jjjjQ  fg^^jlj  proved  was  no  more  than  an  acknowledgment  of 
[  *2i3  ]  an  acknowledgment,  payment  of  ^interest  amounting  itself  to 
no  more  than  an  acknowledgment.  And  in  Hay  don  v.  Williams  (i) 
it  was  held  that,  where  a  written  promise,  sufficient  to  bar  the 
statute,  had  been  given  and  lost,  oral  evidence  of  the  contents 
might  be  given,  as  in  the  case  of  other  written  instruments. 
An  oral  report  of  something  said  might,  in  a  case  like  the 
present,  be  within  the  mischief  provided  against  by  the  statute  ; 
but  not  so  the  statement  of  an  act  done.  The  declaration  of  the 
defendant  herself  as  to  what  she  witnessed  was,  at  all  events, 
evidence.  Nor  can  it  be  a  necessary  ingredient  in  the  proof  that 
the  will  should  exhibit  marks  of  cancellation  to  the  eye.  If  it 
had  been  obliterated  with  ink,  and  the  ink  removed  by  a  chemical 
process,  or  if  it  had  been  torn  to  pieces  and  joined  together 
again,  so  that  the  tearing  was  imperceptible,  there  would  still 
be  a  sufficient  cancellation. 

(Williams,  J. :  No  doubt  there  would. 

Fatteson,  J. :  In  such  a  case  the  act  would  have  been  perfect 
at  one  time. 

Lord  Denman,  Ch.  J. :  I  think  it  is  not  doubtful  that  the 
evidence  of  cancellation  may  be  of  any  description ;  but  what 
we  wish  to  see  here  is  that  the  evidence  makes  out  the  fact  of 
cancellation.) 

In  Bibh  d.  Mole  v.  Tlwmas  (2)  the  language  of  the  Court  is, 
**  Revocation  is  an  act  of  the  mind,  which  must  be  demonstrated 
by  some  outward  and  visible  sign  or  symbol  of  revocation.  The 
statute  has  specified  four  of  these  ;  and  if  these  or  any  of  them 
are  performed  in  the  slightest  manner,  this,  joined  with  the 
declared  intent,  will  be  a  good  revocation.  It  is  not  necessary 
that  the  will,  or  instrument  itself,  be  totally  destroyed  or  con- 
sumed, burnt,  or  torn  to  pieces."  "Throwing  it  on  the  fire, 
[  •214  ]       with  an  intent  to  burn,  though  it  is  only  very  slightly  *singed 

(1)  33  E.  R.  415  (7  Bing.  163).  (2)  2  W.  Bl.  1043. 
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and  falls  off,  is  sufficient  within  the  statute."    It  is  enough        Dos  . 
therefore,  in  this  case,  that  the  packet  containing  the  will  was  ,^f  ^ 

thrown  on  the  fire  with  intent  to  revoke,  and  the  envelope  partly  ^ABRia 
burnt  or  singed.  The  outward  sign  of  an  intended  revocation 
is  all  that  the  statute  requires.  It  cannot  be  necessary  that  the 
written  part  of  the  will  should  have  received  the  marks  of  fire ; 
nor  is  it  of  any  importance  whether  those  marks  were  made  on 
the  envelope  or  on  the  outside  sheet,  or  whether  they  were  of 
greater  or  less  extent.    If  it  be  so,  where  is  the  line  to  be  drawn  ? 

(Coleridge,  J. :  You  contend  that  singeing  the  envelope  with 
intent  to  revoke  is  "  burning  "  the  will  within  the  words  of  the 
statute.) 

hi  Doe  d.  Perkes  v.  Perke8(i),  where  the  doctrine  of  Bibb 
d.  Mok  V.  Thotnas  (2)  was  recognised,  the  Court  considered 
the  question  to  be,  whether  the  testator  had  accomplished  his 
intention  of  cancelling  as  far  as  lay  in  him,  or  had  been  stopped, 
and  desisted  from  his  purpose.  Applying  that  test  here,  the 
testator  had  done  all  in  his  power  to  bum  the  will,  and  never 
changed  his  purpose :  the  entire  burning  was  prevented  merely 
by  the  fraud  of  another  person. 

(Patteson,  J. :  Is  not  it  the  same,  in  effect,  as  if  he  had  been 
straggling  to  throw  the  will  into  the  fire,  but  some  one  had  held 
him  back  ?) 

John  Evans  and  E.  V.  WiUiafm,  contra,  were  stopped  by 
the  Court. 

Lord  Denman,  Gh.  J. : 

The  Statute  of  Frauds  requires  that  a  will  shall  be  executed 
with  certain  solemnities;  and,  after  prescribing  these,  directs 
how  it  shall  be  revoked ;  and  that  is  by  certain  acts,  which  are 
specified.  ^In  the  present  case,  there  is  no  evidence  that  any  [  *215  ] 
one  of  those  acts  has  been  done.  It  is  impossible  to  say  that 
singeing  a  cover  is  burning  a  will  within  the  meaning  of  the 
statute.  The  terms  used  in  the  sixth  section  show  that  to  assert 
this  would  be  going  a  length  not  contemplated  in  the  statute. 

(1)  22  B.  E.  458  (3  B.  &  Aid.  489).  (2)  2  W.  Bl.  1043. 
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DoBd.  The  acts  required  are  palpable  and  visible  ones.  Gases  may, 
9.  indeed,  be  put  where  very  little  has  been  done,  as  a  slight  tearing 

Harris,  qj^^  burning,  and  yet  a  revocation  has  taken  place;  but  the 
main  current  of  the  statute  is  against  the  argument  from  such 
cases.  The  intention  seems  to  have  been  to  prevent  inferences 
being  drawn  from  such  slight  circumstances.  In  Bibb  d.  Mole 
V.  Tlurnms  (i)  the  will  was  slightly  torn  and  slightly  burnt :  and 
the  Court  said  that  the  case  fell  within  two  of  the  specific  acts 
described  by  the  statute ;  there  was  both  a  burning  and  a  tearing. 
Doubt  might  be  entertained  now  whether  the  proof  there  given 
would  be  sufficient  as  to  these;  but,  as  the  Court  considered 
what  was  done  to  have  been  a  burning  and  a  tearing,  the  case 
shows  at  least  that  they  did  not  think  the  acts  required  by  the 
statute  could  be  dispensed  with  by  reason  of  the  conduct  of 
a  third  party.  In  Doe  d.  Perkes  v.  Perkes  (2)  the  testator's 
hand  was  arrested  while  he  was  in  the  act  of  tearing  the  will : 
he  submitted  to  the  interference ;  and  the  intention  of  revoking 
was  itself  revoked  before  the  act  was  complete.  There  it  was 
properly  left  to  the  jury  to  say  whether  the  testator  had  done 
all  he  intended  or  not.  Neither  of  these  cases  at  all  approaches 
the  present.  It  would  be  a  violence  to  language,  if  we  said  here 
that  there  was  any  evidence  to  go  to  the  jury  of  the  will  having 

[  ♦216  ]  *been  burnt.  Great  inconvenience  would  be  introduced  by 
holding  that  there  may  be  a  virtual  compliance  with  the  statute  ; 
but  there  is  none  in  saying  that,  if  a  testator  perseveres  in  the 
intention  of  revoking  his  will,  he  shall  fulfil  it  by  some  of  the 
means  pointed  out  in  the  statute ;  that  he  shall  revoke  the  will, 
if  not  in  his  possession,  by  writing  properly  attested ;  or  cancel 
it,  if  in  his  power,  by  some  of  the  other  acts  which  the  statute 
prescribes* 

Pattbson,  J. : 

I  am  quite  satisfied  that  I  left  this  case  wrongly  to  the  jury. 
I  did  not  see  the  distinction  between  the  present  case  and  Bibb 
d.  Mole  V.  Thomas  (i),  as  I  ought.  There  something  had  been 
done  which  the  Court  considered  to  be  a  burning  and  a  tearing 
of  the  will.    The  testator  is  described,  not  as  having  merely  done 

(1)  2  W.  Bl.  1043.  (2)  22  R.  B.  468  (3  B.  &  Aid.  489). 
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something  to  the  corner  of  the  will,  but  as  having  given  it  '*  some-        doe  d. 
thing  of  a  rip  with  his  hands/'  and  so  torn  it  "  as  almost  to  tear 


V, 

Harris. 


a  bit  off."  It  is  plain  that»  on  the  production  of  the  instrument, 
it  would  appear  (though  I  do  not  think  that  important)  that  there 
had  been  some  tearing  of  the  will  itself.  As  the  Act  says  that 
there  must  be  a  tearing  or  burning  of  the  instrument  itself,  a 
mere  singeing  of  the  comer  of  an  envelope  is  not  sufficient.  To 
hold  that  it  was  so  would  be  saying  that  a  strong  intention  to 
bum  was  a  burning.  There  must  be,  at  all  events,  a  partial 
burning  of  the  instrument  itself :  I  do  not  say  that  a  quantity 
of  words  must  be  burnt ;  but  there  must  be  a  burning  of  the 
paper  on  which  the  will  is.  I  am  quite  satisfied  that  I  was 
wrong  in  my  direction  to  the  jury. 

WiMJAMS,  J.  :  [  217  ] 

We  must  give  effect  to  a  statute  as  providing  for  cases  of 
ordinary  occurrence,  and  not  for  any  that  may  be  put.  It  is 
argued  that,  if  a  testator  throws  his  will  on  the  fire  with  the 
intention  of  destroying  it,  and  some  one,  without  his  knowledge, 
takes  it  away,  that  is  a  fraud  which  ought  not  to  defeat  his  act. 
But  so  it  might  be  said  that,  if  the  testator  sent  a  person  to 
throw  it  on  the  fire,  and  he  did  not,  the  revocation  was  still 
good.  Where  would  such  constructions  end?  The  effect  of 
them  would  be  to  defeat  the  object  of  the  statute,  which  was 
to  prevent  the  proof  of  a  cancellation  from  depending  on  parol  * 

evidence.  The  will  must  be  torn  or  burnt;  and  the  question 
will  always  be  whether  that  was  done  with  intention  to  cancel : 
how  much  should  be  burnt,  or  whether  the  will  should  be  torn 
into  more  or  fewer  pieces,  it  is  not  necessary  to  lay  down. 

Coleridge,  J. : 

The  kind  of  construction  which  has  been  insisted  upon  would 
lead  to  a  re[)eal  of  the  statute  on  this  subject,  step  by  step.  The 
statute,  for  wise  purposes,  does  not  leave  the  fact  of  cancellation 
to  depend  on  mere  intent,  but  requires  definite  acts.  In  the 
making  of  a  will,  if  the  proper  signatures  were  not  affixed,  no 
explanation  of  the  want  of  signatures  could  be  received ;  and  so, 
when  a  will  has  been  made,  to  revoke  it,  there  must  be  some  act 
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Doe  d.  coupled  with  the  intention  of  revoking,  to  bring  the  case  within 
,..  the  sixth  section.     The  question  is  put,  whether  the  will  must 

Harris.  y^Q  destroyed  wholly,  or  to  what  extent  ?  It  is  hardly  necessary 
to  say :  but  there  must  be  such  an  injury  with  intent  to  revoke 
as  destroys  the  entirety  of  the  will ;  because  it  may  then  be  said 

[  *218  ]       that  the  instrument  no  longer  exists  as  it  was.     *Here  the  fire 

never  touched  the  will.     It  can  only  be  said  that  the  testator's 

intention  to  cancel  was  defeated  by  the  fraud  of  another  party. 

But,  to  instance  another  case  under  the  same  clause  of  the 

statute,  suppose  the  testator  had  written  his  revocation,  and 

that,  by  the  act  of  some  other  party,  he  had  been  prevented 

from  signing,  or  the  witnesses  had  been  prevented  from  attesting 

it;  could  it  be  said  that  the  testator  had  done  all  that  lay  in 

him,  and  therefore  the  act  of  revocation  was  complete?    We 

must  proceed  on  such  a  view  of  the  statute  as  accords  with 

common  sense.  ^  ,     ^    , 

Ride  (WBolute  {!). 


1837.       REX  V.  The  MAYOR,  ALDERMEN,  and  BURGESSES 
'^''—  OF  THE  BOROUGH  OF  BRIDGEWATER(2). 

^  ^^®  ^        (6  Adol.  &  Ellis,  339—348 ;  8.  C.  1  N.  &  P.  466 ;  6  L.  J.  (N.  S.)  M.  C.  78.) 

Before  and  until  the  Corporation  Act  (5  &  6  Will.  IV.  c.  76)  (3)  T.  was 
common  clerk,  prothonotary,  and  clerk  of  the  peace  of  the  borough  of  B. 
during  good  behaviour ;  and  acted  as  clerk  to  the  justices  of  the  borough, 
as  by  usage  the  common  clerk  had  always  done,  either,  as  T.  alleged, 
incidentally  to  the  office  of  common  clerk,  or,  as  was  alleged  in  answer, 
by  appointment  of  the  justices ;  the  office  of  derk  to  the  justices  not 
being  mentioned  in  the  charters  or  muniments.  After  the  Act  passed 
he  was  appointed  town  derk;  and  afterwards,  upon  a  separate  com- 
mission of  the  peace  being  granted  to  the  borough,  another  person  was 
appointed  derk  to  the  justices,  by  the  justices  under  that  commission : 

Held,  that  T.  was  entitled  to  compensation  under  sect.  66,  for  the  loss 
of  the  emolument  derived  from  the  place  of  clerk  to  the  justices. 

Although,  after  the  appointment  of  the  new  derk  to  the  justices, 

(1)  In  a  subsequent  case  between  (2)  Cited  in  judgment  of  the  Court 

the  same  parties,  upon  nearly  the  mJLy.  Local  Got>ernmeiit  Board  {1814) 

same  evidence,  it  was  decided  (Hil.  L.  B.  9  Q.  B.  148, 151,  43  L.  J.  Q.  B. 

T.  1838,  8  Ad.  &  EL  1)  that  the  will  49,  51.— K.  C. 

was  revoked  as  to  copyhold  lands.  (3)  Bepealed  by  Munidpal  Cor- 

[But  that  decision  is  of  no  import-  porations  Act,  1882  (45  &  46  Vict, 

anoe  in  regard  to  wills  coming  under  c.  50). — B.  C. 
the  Act  of  1837.— B.  C] 
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a  Court  of  Quarter  SessionB  was  granted  to  the  borough,  and  T.  was  Bbx 

appointed  clerk  of  the  peace.  v, 

Semble,  tbat»  if  the  Ijords  Commissioners  of  the  Treasury  order  com-     ._  jt 

pensation  to  a  party  not  holding  an  office  which  falls  witiiin  sect.  66,     Qp  Bbidoe- 
this  Court  will  not  enforce  the  order  by  maiuiamtis  to  the  corporation.  water. 

But  they  will  grant  such  maudamua  where  the  Lords  Commissioners 
have  ordered  compensation  to  a  party  holding  such  an  office. 

Sib  W.  W.  Follett  had  obtained  a  rule  in  this  Term, 
calling  upon  the  mayor,  aldermen,  and  burgesses  of  the  borough 
of  Bridgewater  to  show  cause  why  a  mandamus  should  not  issue, 
commanding  them  to  prepare  and  execute  a  bond  under  the 
common  seal  of  the  borough,  conditioned  for  the  payment  to 
John  Trevor  of  the  yearly  sum  of  lOlZ.  28.  4^.,  the  first  of  such 
yearly  payments  to  be  made  on  the  15th  of  February  next. 

The  rule  was  obtained  upon  Trevor's  affidavit  to  the  following 
effect.  On  the  1st  August,  1888,  he  was  duly  elected  and  sworn 
common  clerk,  prothonotary,  and  clerk  of  the  peace  of  the 
borough  of  Bridgewater,  under^  the  charters  of  the  borough, 
and  entered  upon  the  ^office,  and  undertook  its  duties.  The  [  *B40  ] 
office  of  clerk  to  the  justices  of  the  borough  was  incident  and 
appurtenant  to  this  office,  and  had  been  usually  held  in  con- 
junction therewith  and  attached  thereto ;  and  the  average  of  the 
annual  emoluments  of  the  office  of  clerk  to  the  justices,  for  five 
years,  was  1521.  Ss.  Sd.  Trevor  continued  to  hold  all  the  offices 
till  26th  December,  1885,  when  a  new  town  council  was  elected, 
under  stat.  6  &  6  Will.  IV.  c.  76.  On  1st  January,  1886,  he 
was  appointed  town  clerk.  On  22nd  January,  1886,  a  separate 
commission  of  the  peace  for  the  borough  was  granted  to  four 
persons.  On  15th  February,  1886,  another  person  was  appointed 
clerk  to  the  justices,  and  he  always  acted  afterwards,  Trevor 
having  performed  the  duty  up  to  that  time.  On  27th  February, 
1836,  Trevor  delivered  to  the  treasurer  of  the  borough  a  state- 
ment of  his  claim  for  compensation  for  the  loss  of  the  office  of 
clerk  to  the  justices ;  wherein  he  alleged  that,  before  the  passing 
of  the  Act,  he  was  entitled  to,  and  received,  all  the  emoluments 
of  the  office  ;  which  office  he  stated  himself  to  be  entitled,  under 
the  ant^ient  charters  of  the  borough  and  parish,  to  hold  during 
good  behaviour  :  and  he  claimed  1,9282.  18^.,  as  being  the  price 
of  a  Government  annuity  of  1012.  128.  4^/.  for  his  life.     The 
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Rex         town  council  appointed  a  committee  to  examine  into  the  claim  ; 

The         and,  on  their  report,  disallowed   it  entirely,  by  a  resolution, 

cfF^BBiDOB-    s^a^^^g'  ^^  ^^6  grounds,  **  it  not  having  been  a  borough  oflSce, 

WATBR.  the  claimant  never  having  been  appointed  to  such  an  office,  and, 
even  if  he  had,  that  a  clerk  to  justices  has  no  legal  hold  upon 
his  office,  as  he  is  only  acting  to  assist  the  justices  during 
pleasure."     Trevor  appealed  to  the  Lords  Commissioners  of  the 

[  *34i  ]  Treasury,  who  ordered  and  determined  that  he  was  ^entitled  to 
101/.  128.  4^.  per  annum  for  his  life ;  upon  which  he  demanded, 
by  letter  to  the  mayor,  a  bond  for  that  sum  to  be  paid  to  him 
out  of  the  borough  fund  for  his  life.  The  town  council  referred 
the  matter  to  a  committee ;  and  Trevor  afterwards,  by  letter 
to  the  mayor  and  town  council,  again  demanded  the  bond, 
threatening  legal  proceedings  in  case  of  their  refusal  to  execute 
and  deliver  it  before  the  first  day  of  Hilary  Term,  1887 ;  and 
afterwards,  by  another  letter  to  the  then  town  clerk,  tendered  a 
bond  for  execution.  The  town  council  sent  in  a  memorial  to  the 
Lords  Commissioners,  praying  them  to  rescind  their  former 
order ;  but  they  adhered  to  it,  stating,  as  the  reason,  that 
Trevor  had  been  deprived  of  his  office  by  the  operation  of  the 
Municipal  Corporation  Act.  The  town  council,  however,  took 
no  steps  in  the  matter. 

The  present  town  clerk  of  the  borough  (Trevor  having  been 
displaced  from  that  office,  on  80th  July,  1886,  before  he  applied 
for  the  rule)  made  affidavit,  in  answer,  that,  to  the  best  of  his 
knowledge  and  belief,  and  so  far  as  he  had  been  able  to  ascertain 
by  a  careful  inspection  of  the  charters  or  other  muniments  of 
the  corporation,  or  otherwise,  no  mention  was  made  therein  of 
any  such  office  as  clerk  to  the  justices  of  the  borough ;  that, 
although,  as  he  believed,  the  duties  of  clerk  to  the  justices  were 
performed  by  the  town  clerk  or  common  clerk  of  the  borough, 
yet  the  appointment  was  derived  from  the  justices  only,  and  not 
from  the  corporation :  that  Trevor  was  appointed  clerk  of  the 
peace  in  1888,  and  continued  to  fill  that  office  till  1st  May,  1836, 
when  it  became  extinct,  by  stat.  5  &  6  Will.  lY.  c.  76.  s.  107 : 
that  the  town  council,  elected  under  the  provisions  of  the  Act, 

[  '342  ]  petitioned  for  and  obtained  a  commission  for  holding  a  ^separate 
Court  of  Quarter  Sessions ;  and  that,  in  June,  1886,  the  town 
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council  re-appointed  Trevor  clerk  of  the  peace,  which  office  he         Binx 

had  held  ever  since.  Xhe 

Mayor,  &c.. 
rAfter  argument :]  of  Bbidob- 

WATBB. 

LoBD  Dbnman,  Gh.  J. :  [  S46  ] 

The  whole  question  is,  whether  this  applicant  has  been 
deprived  of  a  beneficial  corporate  office  by  the  operation  of 
the  Act.  We  are  not  to  put  too  close  a  construction  on  the 
word  ''  office."  The  affidavit  of  Trevor  states  that  he  held  the 
office  of  clerk  to  the  justices  as  incident  and  appurtenant  to  the 
office  of  town  clerk,  and  received  the  emoluments.  I  am  of 
opinion,  therefore,  that  he  was  entitled  to  compensation;  and 
that  the  Lords  Commissioners  had  jurisdiction.  It  is  true  that, 
at  the  time  he  presented  the  memorial  upon  which  the  Lords  of 
the  Treasury  have  adjudicated,  Mr.  Trevor  was  still  town  clerk ; 
and  it  is  argued  that,  if  the  office  of  clerk  to  the  justices  be 
incident  to  that  of  town  clerk,  he  continued  to  hold  the  former 
office  as  long  as  he  was  town  clerk.  But  the  statute  comes  in, 
and  destroys  the  incident*  By  means  of  the  statute,  therefore, 
Trevor  has  ^lost  the  office  which  he  held  in  conjunction  with  [  "347  ] 
that  of  town  clerk ;  and,  this  being  the  case,  the  Lords  Com- 
missioners had  jurisdiction  as  to  the  amount  of  compensation. 
I  do  not  say  that,  if  this  Court  saw  the  office  in  question  not 
to  be  a  borough  office,  they  would  enforce  the  compensation 
granted  by  the  Lords  Commissioners.  I  rather  think  that  they 
would  not. 

Williams,  J.  (i) : 

I  am  of  the  same  opinion.  This  may,  in  some  sense,  possibly 
be  considered  as  no  office ;  but  not  in  the  sense  used  in  the  Act. 
The  effect  of  the  sixty-sixth  section,  especially  that  part  of  it  in 
which  the  party  claiming  is  directed  to  distinguish  ''  the  office, 
place,  situation,  employment,  or  appointment,"  seems  to  be, 
that  a  reasonable  interpretation  is  to  be  given,  and  that  the 
word  ''  office  "  must  be  understood  in  a  greater  latitude  than  an 
office  strictly  legal.  Then  it  becomes  a  question  merely  whether, 
by  the  Act,  this  gentleman  lost  perquisites  and  emoluments 
(1)  Littledale,  J.  was  absent. 
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Rex         which   were    previously  attached.     Now  it    is  clear    that,   as 

The         common  clerk  of  the  borough,  he  was  ipso  facto  clerk  to  the 

^F  Bmdoe-    i^s^-ices.     The  case  Ex  parte  Sandys  (i)  did  not  turn  upon  an 

WATER.       Act  of  Parliament.     Here  the  statute  gives  compensation  to  any 

party  holding  **  any  office  of  profit."     The  Lords  Commissioners 

had  therefore  jurisdiction. 

Coleridge,  J. : 

It  seems  to  me  that  the  Attorney-General  was  right  in  putting 
his  objection  on  the  ground  that  the  order  of  the  Lords  Com- 
missioners was  a  nullity ;  for,  if  it  be  not  so,  it  is  final.  If  facts 
were  made  out  which  would  render  it  a  nullity,  I  should  hesitate 
[  *348  ]  long  ^before  I  agreed  that  they  could  give  themselves  jurisdiction. 
It  seems  a  condition  precedent  to  their  having  jurisdiction,  that 
the  party  applying  should  have  held  an  office  :  and  perhaps  they 
cannot  decide  whether  he  did  or  not.  But  I  think  that  this  was 
an  office,  in  the  strictest  sense.  Trevor  was  an  officer  before  the 
Act:  the  town  clerk  is  named  in  the  charter;  and  this  office 
seems  to  have  been  held  during  good  behaviour :  it  is  abolished 
by  the  Act ;  and  ^the  present  office  of  town  clerk  is  totally  new. 
Suppose  Trevor  had  never  taken  the  new  office,  would  he  not 
have  had  compensation  ?  No  doubt  he  would.  Then  what 
would  have  been  the  measure  of  the  compensation  ?  He  woald 
have  said,  I  was  common  clerk,  and  did  the  duties  of  that  office ; 
and,  as  such  clerk,  by  the  usage  of  the  borough,  I  did  other 
duties,  for  which  I  received  fees.  He  would  then  have  had 
compensation  for  all.  But,  as  he  is  appointed  town  clerk  after- 
wards, the  compensation  is  limited  to  those  emoluments  which 
were  received  for  duties  subordinate  and  incidental  to  the  old 
office.  There  is,  then,  a  claim  in  respect  of  an  office,  in  the 
strictest  sense.  But,  again,  I  agree  with  the  rest  of  the  Court 
that  it  is  not  necessary  that  there  should  be  an  office,  strictly 
speaking.  Looking  at  the  words  of  sect.  102,  where  the  words 
are  **  office  of  clerk  to  the  justices,"  it  is  clear  that  the  word  is 
not  used  there  in  the  strict  sense  in  which  we  find  it  employed 
in  our  law  books,  but  in  the  general  and  liberal  sense  of  a  place 

to  which  duties  and  profits  are  attached.  ^  ,     ,    , 

Rttle  absolute. 

(1)  4  £.  &  Ad.  863. 
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REX  V.  The  MAYOR,  ALDERMEN,  and  BURGESSES       i^s 
OF  THE  CITY  AND  BOROUGH  OP  OXFORD.  ^—^ 

T,  Add.  &  EUis,  349—354  ;  S.  C.  1  N.  &  P.  474  ;  6  L.  J.  (N.  S.)  K  B.  103.)         ^  ^^^  ^ 

If  a  councillor  of  a  corporation  be  ousted,  and  another  elected  in  liis 
stead,  and  such  election  be  merely  colourable,  a  mandamus  will  go  to 
permit  the  ousted  ])arty  to  exercise  his  office,  but  not  to  restore  him  to 
his  office. 

If  such  ouster  and  election  be  bond  fide,  the  Court  will  not  grant  a 
mandamns  in  favour  of  the  party  displaced  :  the  proper  proceeding  is  by 
qiw  itxirmnto  against  the  party  holding  the  office  de  facto, 

Qtntrr,  whether,  if  a  party  be  elected  a  councillor,  and  duly  qualified 
at  the  time  of  his  election,  and  his  name  be  afterwards  improperly  omitted 
in  the  burgess-list  before  his  time  of  service  as  a  councillor  is  expired, 
such  omission  vacate  the  office  of  councillor. 

BixarfAM  had  obtained  a  rule  in  this  Term,  calling  upon  the 
mayor,  aldermen,  and  burgesses  of  the  city  and  borough  of 
Oxford  to  show  cause  why  a  mandamus  should  not  issue,  direct- 
ing them  to  restore  John  Towle  to  the  place  and  office  of  a 
councillor  of  the  said  city  and  borough.  The  facts  were  as 
follows.  In  January,  1836,  Towle  was  elected  a  councillor  for 
the  south  ward  of  the  corporation,  which,  by  schedule  (A)  of 
Stat.  5  &  6  Will.  IV.  c.  76  (i),  has  five  wards  and  thirty 
councillors.  Towle  had  duly  subscribed  a  declaration  of  his 
acceptance,  and  of  his  qualification,  and  had  acted ;  and  he 
alleged  that  he  was  entitled  to  remain  in  the  office  till  1st  of 
November,  1837.  On  the  28th  of  October,  1886,  Mr.  Butler, 
the  then  mayor,  affixed  to  the  church-door  of  St.  Mary's,  Oxford, 
a  notice  that  there  was  an  additional  vacancy  of  a  town  coun- 
cillor in  the  south  ward,  occasioned  by  Towle  ceasing  to  be  a 
burgess ;  and  that,  of  the  three  persons  to  be  elected  in  this  ward, 
the  one  having  the  lowest  number  of  votes  would  be  councillor 
to  fill  up  the  said  vacancy ;  and,  on  2nd  of  November,  he  affixed 
another  notice,  making  known  the  result  of  the  election  of 
councillors ;  of  which  notice  the  following  is  an  extract. 

'*  South  Ward.  [  3ro  ] 

"  Mr.  John  Hastings 203 

Mr.  Charles  Butler -  146 

Mr.  Thomas  Dry,  in  the  room  of  Mr.  Towle         -  119 

(1)  Bepealed  by  the  Municipal  Corporations  Act,  1882  (45  &  46  Yict. 
c.  50),  8.  0. 

R.B. — VOL.  XLV.  81 
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Rbx  Towle  deposed  that,  at  the  time  of  his  election  as  councillor. 

The  b^  ^^B  ^uly  enrolled  as  a  burgess ;  that  he  had  continued  to  be 
of^Ox^rd!  ^^^^  ^^^  premises  situate  in  the  city  and  borough,  and  was  fully 
entitled  to  be  on  the  burgess-roll ;  that  he  had  been  an  inhabitant 
householder  for  the  last  ten  years  and  had  not  become  insolvent, 
or  bankrupt,  or  compounded  with  his  creditors,  or  absented 
himself  for  six  months  since  his  election,  nor  had  the  council 
declared  his  seat  vacant  or  office  void ;  and  that  he  was  worth 
1,OOOZ.,  over  and  above  what  would  pay  his  debts,  and  was 
above  thirty  years  of  age.  On  the  9th  of  November,  1836, 
he  attended  a  meeting  of  the  council ;  but  the  then  mayor, 
Mr.  Butler,  refused  to  permit  him  to  speak,  or  to  take  any 
part  in  the  proceedings;  and  afterwards  the  present  mayor, 
Mr.  Sadler,  refused  to  permit  him  to  exercise  his  functions  as 
councillor. 

From  the  affidavits  in  answer  to  the  rule  it  appeared  that  the 
overseers  of  the  several  parishes  of  the  borough  delivered  in  the 
burgess-lists  to  the  town  clerk  on  September  6th,  1886;  that 
Towle's  name  was  not  on  any  of  the  lists ;  and  that  he  had  not 
applied  to  the  town  clerk,  nor  at  his  office,  to  inspect  any  of  the 
lists,  nor  given  notice  of  the  omission  of  his  name,  nor  claimed 
to  have  it  inserted.  There  were  also  statements  as  to  the  time 
of  printing  and  exhibiting  the  lists  ;  but  they  are  not  material  to 
the  decision. 

Si7'  J.  Campbell,  Attorney-General,  and  Amos  now  showed 
cause.     ♦     *     * 

[  361  ]  Bingham,  coiitra.     *     *     * 

[352]        Williams,  J.  (i) : 

It  is  not  necessary  to  enter  into  the  question  whether,  under 
sect.  28  (2),  the  party  is  entitled  to  hold  the  office ;  for  the  assump- 
tion  necessarily  made  in  support  of  the  rule  is  that  he  actually  is 
in  the  office  now,  having  never  been  displaced ;  and,  on  that 
ground,  no  mandamus  can  be  necessary  to  restore  him. 

(1)  Lord    Denman,    Ch.    J.    and         (2)  5  &  6  Will.  IV.  c.  76. 
Littledale,  J.  were  absent. 
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Coleridge,  J. :  Rex 

r. 

I  am  of  the  same  opinion.  Looking  at  the  facts  agreed  on  by  Thb 
both  parties,  this  rule  appears  to  me  either  in  part  or  wholly  of  Oxford! 
misconceived.  Supposing  all  that  has  been  done  by  the  mayor  [  S53  ] 
and  corporation,  in  regard  to  the  election  of  Dry,  to  be  merely 
colourable  and  void,  and  there  to  be  no  more  than  an  exclusion 
de  Judo  of  Towle  from  the  exercise  of  his  office,  a  in/tndamm 
mir;ht  go,  without  infringing  upon  the  rule  laid  down  in  Rex  v. 
The  Mayor  of  Colchester  (i) ;  for  then  there  would  be  a  wrongful 
exclusion  de  facto  of  the  one,  and  yet  the  office  not  filled  by  the 
other  (2).  But,  as  this  is  a  case  in  which  Towle  has  once  been 
in  full  possession,  and  asserts  that  the  office  is  still  full  of  him  de 
jure,  the  mandamus  only  ought  to  be  to  command  the  restoration 
of  him  to  that  of  which  he  has  been  deprived,  his  seat  and  voice 
in  the  council.  I  am  not,  however,  prepared  to  say  that  what 
has  been  done  is  merely  colourable  and  void.  No  want  of  good 
faith  is  imputed.  The  election  of  Dry,  if  wrongful,  has  proceeded 
upon  an  erroneous  yet  honest  misconstruction  of  the  statute ; 
and,  under  the  same  impression,  Towle  has  been  supposed  to 
have  ceased  to  be  a  councillor.  If  so,  I  cannot  pronounce  at  once 
that  Dry  is  not  actually  in  the  office ;  and,  if  he  be,  it  is  clear 
that  no  mandamus  will  lie,  and  that  the  proper  remedy  for  Towle, 
in  the  first  instance,  is  by  quo  warranto  to  oust  Dry.  In  Rex  v. 
The  Mayor  of  York  (3)  two  persons  claimed  to  have  been  legally 
elected  as  recorder :  the  corporation  had  certified  the  election  of 
one  to  the  Secretary  of  State  *for  the  approbation  of  the  Crown  ;  [  •8.">4  ] 
and  this  Court  thought  that  a  proper  case  for  a  mandamus  to  the 
corporation  to  put  the  corporate  seal  to  the  election  of  the  other, 
in  order  that  the  title  of  the  contending  parties  might  be  tried  on 
the  return.  But  there  the  office  was  not  de  facto  full  of  either 
party :  the  certificate  was  only  a  step  towards  the  completion  of 
the  title  ;  and  the  Crown  had  not  signified  its  approbation. 

Rtde  discharged. 

(1)  1  R.  R.  480  (2  T.  R.  259).  Bailiffn,  and  Burgesses  of  Cambridge, 

(2)  See  the  observations  of  Lord  4  Burr.  2008. 
Mansfield,   in    Rex   v.    Bankes,   3         (3)  2  R.  R.  501  (4  T.  R. 
Burr.  1454 :  also  Rex  v.  The  Mayor^ 

31—2 
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1887.        EEX   V.  The  COMPANY  of  PROPEIETORS  of  the 
•^!!:1^  NOTTINGHAM  OLD  WATER  WORKS. 


355  ] 


(6  Adol.  &  Ellis,  355—373 ;  S.  0.  1  N.  &  P.  480 ;  W.  W.  &  D.  166 ;  6  L.  J. 

(N.  S.)  K  B.  89.) 

By  an  Act,  incorporating  a  Company  for  supplying  the  town  of  K. 
with  water,  the  Company  were  empowered  to  continue,  make,  &c., 
water- works,  weirs,  and  other  like  works  in  the  parish  of  L.,  subject 
to  the  restriction  after  contained,  and  to  enter  u]>on  all  rivers,  lands, 
&c.,  specified  in  the  plans  and  books  of  reference,  and  to  do  all  other 
things  necessary  for  making,  completing,  &c.,  the  water- works.  The 
Company  were  empowered  to  agree  for  the  purchase  of  lands,  &c. ;  and 
tenants  for  life,  &c.,  and  owners  and  occupiers  of  lands  through  which 
the  works  were  to  pass,  were  to  i*eceive  satisfaction  for  the  value  of  the 
lands  and  the  damages  sustained  in  making  the  works ;  the  amount  to 
be  settled,  if  necessaiy,  by  a  compensation  jury  at  Quarter  SessionB,  to 
be  summoned  by  the  Company's  warrant  to  the  sheriff  on  certain  notice 
to  the  Company,  and  not  without ;  and  the  jury  were  to  assess  purchaae> 
money  or  compensation,  and  to  settle  what  share  should  be  allowed  to 
any  tenant  or  person  having  a  particular  interest.  The  Sessions  were 
to  give  judgment  for  the  sum  awarded;  and  the  verdict  and  judgment 
were  to  be  registered  among  the  records  of  the  Quarter  Sessions,  and  to 
be  deemed  records  to  all  intents  and  purposes.  A  subsequent  section 
directed  the  assessment  of  compensation  for  any  damages  not  before 
provided  for,  accruing  by  reason  of  the  execution  of  any  of  the  powers 
in  the  Act ;  the  sum  assessed  to  be  levied  as  directed  with  respect  to 
damages  before  provided  for.  The  Company,  on  payment,  tender,  &c., 
of  the  sums  agreed  upon  or  assessed,  might  enter  on  the  lands,  &a,  but 
not  before. 

The  Company,  by  alterations  in  a  weir  in  L.,  across  a  river,  raised  the 
water  so  as  to  damage  a  mill  in  L.,  of  which  T.  was  tenant  for  life : 
neither  the  mill,  nor  the  weir  or  its  site,  nor  T.'s  name,  was  specified  in 
the  books  or  plan,  nor  was  the  weir  in  the  line  of  works  there  described  ; 
but  that  part  of  the  river  in  which  the  mill  and  weir  respectively  lay  was 
in  the  plan. 

1.  Held,  that  a  mandamus  lay  to  the  Company,  commanding  them 
to  issue  their  warrant  for  a  jiu*y  to  assess  the  damages  sustained 
byT. 

2.  The  jury,  summoned  in  obedience  to  the  mandamus^  having  assessed 
a  compensation,  and  the  Company  refusing  to  pay  the  same,  or  the  costs. 
Held,  that  a  mandamus  lay  to  enforce  payment  of  the  compensation, 
though  the  statute  made  the  verdict  and  judgment  records  of  the  Quarter 
Sessions. 

3.  Held,  also,  that  the  Company,  in  showing  cause  against  the  rule 
for  a  second  mandamus ,  were  precluded  from  contending  that  the  injury 
sustained  by  T.  was  not  within  the  Act,  or  that  all  preliminaries  necessary 
to  support  the  first  mandamus  were  not  fulfilled. 

4.  That  all  formal  preliminaries,  essential  to  the  verdict,  must  be 
presumed  to  have  been  fulfilled,  in  default  of  affidavit  to  the  contrary. 

5.  That  the  jiuy,  having  assessed  a  compensation  toT.  without  noticing 


VOL.  xLv.l     1837.    K.  B.    G  AD.  &  EL.  355—357. 


485 


the  interest  of  any  other  person,  it  was  not  to  be  presumed,  in  the  absence 
of  any  affidavit,  that  they  had  given  such  compensation  for  a  larger 
interest  than  T.  really  had,  or  had  overlooked  any  other  person's 
interest. 

Sir  n\  W.  FOLLKTT,  in  Easter  Term.  1835,  obtained  a  rule  nisi 
for  a  niandamiis  to  the  Company  of  Proprietors  of  the  Notting- 
ham Old  Water  Works  to  issue  *a  warrant  under  their  common 
seal  to  the  sheriff  of  the  county  of  Nottingham,  commanding  him 
to  summon  and  return  a  jury  of  twenty-four  &c.,  to  appear 
before  the  justices  of  the  peace  at  the  next  General  Quarter 
Sessions  for  the  said  county,  in  order  that  a  jury  might  be 
then  and  there  empannelled,  according  to  stat.  7  &  8  Geo.  IV. 
c.lxxxii.  (1),  to  assess  the  damages  sustained  by  Sarah  *Turner  in 


(1)  Stat.  7  &  8  Geo.  IV.  c.  Ixxxii. 
(lociil  and  personal,  public),  entitled 
'*An  Act  for  more  effectually  sup- 
plymg  with  water  the  inhabitants  of 
the  town  and  county  of  the  town  of 
Xottinghiim,  and  the  neighbourhood 
thereof." 

Sect.  1  recites  that  the  inhabitants 
of  Nottingham,  for  many  years,  have 
be«n  supplied  with  water  from  the 
river  Ijeen,  by  means  of  works  con- 
structed at  the  expense  of  the  pro- 
prietors of  such  works,  on  gi-ound 
demised  to  them  for  a  long  term ; 
and  it  incorporates  the  proprietors 
W  the  name  of  **  The  Company  of 
Proprietors  of  the  Nottingham  Old 
Water  Works." 

Sect.  2  empowers  the  Company 
''  to  continue,  make,  complete,'* 
&c., "  water- works,  houses,"  "reser- 
voirs," "weirs,"  *' pipes,"  &c.,  **in 
and  near"  **the  several  parishes 
or  townships  of  Basford,  Lenton  " 
4c.,  **and  from  time  to  time  to 
regulate,  conduct,  continue,"  &c., 
the  same,  and  to  discontinue  the 
same,  subject  to  the  restiiction  after 
contained;  and  **to  go  enter  and 
paw  in,  upon,  over,  under  and 
through  all  or  any  of  the  rivere, 
brooks,  streams,  waters,  highways," 
4c.,  "and  all  other  lands  and  places 
of  or  belonging  to  any  person  or  per- 


sons," &c.,  '*  mentioned  and  specified 
in  the  plans  and  books  of  reference 
hereinafter  mentioned,"  (with  excep- 
tions not  material  here,)  **  and  to  set 
out  and  ascertain  such  part  or  parts 
thereof  as  they  the  said  Company 
shall  think  necessaiy  and  proper  for 
continuing,  making,"  &c.,  "the  said 
water-works,"  &c.,  "and  all  such 
other  works"  **as  they  shall  think 
necessary  for  effecting  the  purposes 
aforesaid ; "  doing  as  little  damage 
as  may  be,  &c.,  "and  making  full 
satisfaction  in  manner  hereinafter 
mentioned  to  the  owners  or  pro- 
prietors of,  and  all  peraons  interested 
in  any  lands,  tenements  or  other 
hereditaments  which  shall  be  taken, 
used,"  &c.,  "or  injured,  for  all 
damages  to  be  by  them  sustained 
in  or  by  the  execution  of  all  or  any 
of  the  powei*s  hereby  granted ;  and 
this  Act  shall  be  sufficient  to  indem- 
nify the  said  Company,  and  their 
deputies,  servants,"  *^c.,  "for  what 
they  or  any  of  them  shall  do  by 
virtue  of  the  powers  hereby  granted, 
subject  nevertheless  to  such  pi-o- 
visoes  and  restrictions  "  as  are  after 
mentioned. 

Sect.  3  recites  that  a  map  or  plan, 
describing  the  intended  i^eservoirs 
and  line  of  pipes  and  other  works, 
and  the  lands  &c.  upon  or  through 
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her  lands,  tenements,  hereditaments,  and  premises,  by  reason 
and  in  consequence  of  certain  works  done  and  erected  by  the  said 
Company,  in  tbe  execution  of  certain  of  the  powers  of  the  said 
statute. 
By  the  affidavits  in  support  of  the  rule,  it  appeared  that  Sarah 


[  "SS?,  n,  ]  ♦which  they  are  made  or  intended 
to  be  earned,  together  with  a  book 
of  reference  containing  a  list  of  the 
owners  thereof,  have  been  deposited 
at  the  offices  of  the  clerks  of  the  peace 
in  Nottingham  and  Nottinghamshire; 
and  also  another  plan,  describing  a 
certain  variation,  «&c. ;  and  enacts 
that  the  ma]>8  or  jilane,  and  books 
shall  remain  in  the  custody  of  the 
clerks  of  the  peace;  ''and  the  said 
Company  in  making  such  i-eservoirs," 
&C.,  **  and  other  works,  and  lajdng 
such  pipes  as  aforesaid,  shall  not 
deviate  from  the  line  described  in 
the  said  first  mentioned  maps  or 
plans,  save  as  the  same  is  varied  or 
altered  by  the  said  second  mentioned 
plans ;  and  that  the  said  Company 
in  laying  the  said  i)ii)e8  through 
the  parishes  of  Badfoi*d  and  Lenton 
aforesaid,  shall  not  deviate  from  the 
line  described  in  the  said  second 
mentioned  2)lans." 

Sect.  8  gives  powers  for  the  purchase 
and  sale  of  lands,  &c. 

Sect.  1 1  enacts  that  the  tenants  for 
life  or  in  tail,  &c.,  owner's,  occupiere, 
&c.,  of  any  lands,  tenements,  or  here- 
ditaments thi'ough,  in  or  upon,  over 
or  under  which  the  works  authorized 
b}^  this  Act  are  or  are  intended  to  be 
[  •358,  M.  ]  made,  may  accept  and  receive  satis- 
faction for  the  value  of  such  lands, 
&c.,  "and  for  the  damages  to  be 
sustained  in  making  and  completing 
the  said  works,  in  such  gix>8s  sums 
as  shall  be  agreed  upon"  between 
them  and  the  Company  of  Pro- 
prietors; and  in  case  the  Company 
and  the  parties  interested  in  such 
lands  &c.  cannot  or  do  not  agree, 
the  amount  of  such  satisfaction  or 


compensation  shall  be  aBcertoined 
by  the  verdict  of  a  jury,  as  after 
directed. 

Sect.  12.  **  And  for  settling  all 
differences  which  may  arise  between 
the  said  Company  of  Proprietors  and 
the  several  owners  of  or  persons 
interested  in  any  lands,"  &c.,  which 
the  Company  are  by  this  Act  enabled 
to  take  and  make  use  of  for  the  pur- 
poses thereof ;  be  it  further  enacted, 
that  if  any  **  person  or  persons  so 
interested,  entitled  or  empowered  or 
capacitated  to  sell  as  aforesaid,  for 
and  on  behalf  of  himsc4f,"  &c.,  "  or 
of  the  person  or  persons  entitled  in 
remainder  or  reversion  after  them," 
&c.,  shall  refuse  to  accept  the  **  pur- 
chase-money recompence  or  other 
com]Xjn8ation "  offered  by  the  Com- 
pany, and  give  written  notice  thereof 
to  the  Company  within  twenty-one 
days  of  the  offer,  with  a  request  that 
the  matter  may  be  submitted  to  a 
jury,  the  Company  shall,  and  they 
are  hereby  empowered  and  required, 
from  time  to  time,  to  issue  a  warrant 
under  their  common  seal  to  the  sheriiT 
of  the  county,  &c.,  commanding  him. 
and  the  sheriff  is  authorized  and 
required,  to  empannel  a  jury  of 
twenty-four,  who  are  i-equired  to 
♦appear  at  some  Court  of  General  or 
Uuax'ter  Sessions,  or  adjournment 
thereof,  for  the  town  or  county  of 
Nottingham ;  out  of  whom  a  jury 
of  twelve  shall  be  drawn,  who  shall 
*' inquire  of,  assess  and  ascertain, 
and  give  a  verdict  for  the  sum  or 
sums  of  money  to  be  paid  for  the 
purchase  of  such  lands,*'  &c.,  tene- 
ments, or  hereditaments,  **and  also 
the  separate  and  distinct  sum  or  sums 
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Turner  was  owner,  as  tenant  for  life,  of  a  water-mill,  in  Lenton, 
in  Nottinghamshire,  on  the  river  *Leen.  In  1826  (after  the 
commencement  of  her  ownership)  the  Company  were  in  possession 


of  money  to  be  paid  by  way  of  reoom- 
penoe  or  oompenaation  either  for  the 
damages  which  shall  or  may  before 
that  time  have  been  occasioned  and 
sustained  as  aforesaid,  or  for  the 
future  temporary  or  perpetual  con- 
tinuance of  any  recurring  damages/' 
&c.;  "and  the  said  justices  shall 
accordingly  give  judgment  for  such 
purchase  -  money,  recompence  or 
compensation  as  shall  be  assessed 
by  such  jury,  which  said  verdict, 
and  the  judgment  thereupon  to  be 
pronounced  as  aforesaid,  shall  be 
binding  and  conclusive  to  all  intents 
and  purposes,  upon  all  bodies  politic," 
&c.,  and  all  other  persons  whatsoever. 

Sect.  14  empowers  the  said  juries 
to  **  settle  what  shai'es  and  proportions 
of  the  purchase-money  or  compen- 
^tion  for  damages/'  to  be  assessed, 
"shall  be  allowed  to  any  tenant  or 
other  person  or  persons  having  a 
particular  estate  term  or  interest  in 
the  premises,  for  such  his  her  or 
their  interest  or  respective  intei*ests 
therein." 

Sect.  15  enacts,  "  that  all  the  said 
verdicts  and  judgments,  being  first 
signed  by  the  clerk  of  the  peace," 
shall  by  him  be  **  registered  among 
the  records  of  the  Quarter  Sessions 
for  such  town  or  county,  and  shall  be 
deemed  records  to  all  intents  and  pur- 
poses :  and  the  same,  or  true  copies 
thereof,  shall  be  allowed  to  be  good 
evidence  in  all  Courts  whatsoever." 

Sect.  18  enacts,  that  where  a  verdict 
shall  be  given  for  more  money  than 
the  Company  shall  have  offered  as  a 
recompence  or  satisfaction  for  any 
such  lands,  &c.,  or  for  any  such 
estate,  &c.,  **  or  for  any  damages 
that  may  have  been  sustained  by 
any  person  or  persons  aforesaid," 
the   cost   of   summoning,   &c.,   the 


jury,  taking  the  inquisition,  wit- 
nesses, and  recording  the  verdict  or 
judgment,  shall  be  borne  by  the 
Company,  and  shall,  in  default  of 
payment  by  them  or  their  treasurers, 
be  levied  by  distress  and  sale  under 
the  warrant  of  a  justice  of  the  town 
or  county,  which  warrant  the  justice 
is  authorized  and  required  to  issue ; 
and  where  differences  shall  arise 
respecting  the  amount  of  the  costs, 
the  same  shall  be  ascertained  by  a 
justice  of  &c.,  who  is  authorized  and 
required  to  do  so. 

Sect.  20  enacts,  that  if  **  any  person 
or  persons  sustain  any  damage  in 
*his  her  or  their  lands,  tenements, 
hereditaments  or  property,  by  reason 
of  the  execution  of  any  of  the  powers 
given  by  this  Act,  and  for  which  a 
compensation  is  not  hereinbefore  pro- 
vided," such  damages  shall  from  time 
to  time  be  assessed  by  a  jury,  "  and 
the  sum  or  sums  of  money  to  be  ])aid 
for  the  same  shall  be  recovered  levied 
and  applied"  in  the  same  manner 
as  is  directed  with  respect  to  such 
damages  as  are  in  the  Act  before 
provided  for. 

Sect.  21  enacts,  that  the  Company 
shall  not  be  obliged,  nor  any  jury 
under  this  Act  be  allowed  to  receive 
and  take  notice  of  any  complaint  of 
injury  or  damage  sustained  by  virtue 
or  in  consequence  of  the  execution 
of  this  Act,  unless  notice  in  writing, 
stating  the  particulars  of  such  injury 
or  damage,  and  the  amount  of  com- 
pensation claimed,  shall  have  been 
given  to  the  Company  within  three 
calendar  months  after  the  injury  shall 
have  been  sustained,  or  the  doing 
thereof  shall  have  ceased. 

Sect.  22  enacts,  that  on  payment 
or  tender  of  simis  agreed  upon,  or 
assessed  by  a  j  ury,  within  one  calendar 
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of  works  for  raising  water  from  the  Leen.  The  local  Act  passed 
on  14th  June,  1827.  About  the  end  of  1830  the  Company 
removed  a  weir,  which  had  been  placed  across  the  river,  to  a 
part  of  the  river  higher  up,  and  at  the  same  time  heightened 
the  weir ;  in  consequence  of  which  the  working  of  the  mill  was 
obstructed,  and  the  value  of  the  property  lessened.  The  Company 
were  applied  to  for  *compensation,  and,  in  November,  1884, 
were  formally  required  to  issue  a  warrant  to  summon  a  jury  for 
assessing  the  damage;  but  they  did  not  grant  either. 

Affidavit  was  made  in  answer,  to  the  effect  that  neither  the 
new  weir,  nor  the  site  thereof,  was  specified  or  referred  to  in 
the  plans  or  books  of  reference  mentioned  in  the  Act  (sect.  3) ; 
that  none  of  the  plans  or  books  showed  that  the  Company  sought, 
by  virtue  of  the  Act,  to  obtain  the  power  of  changing  the  site  of 
the  weir,  or  raising  it,  or  in  any  way  altering  the  height  of  the 
water  in  the  Leen,  or  diminishing  the  power  or  value  of  the  mill ; 
that  the  weir  was  not  in  the  line  of  works  marked  on  either  of 
the  maps  or  plans ;  and  that  no  part  of  the  estate  through  which 
that  part  of  the  river  passed  wherein  the  new  weir  stood,  was 
specified  or  referred  to  in  either  of  the  books  or  plans.  It  was 
not,  however,  denied  (and  was  assumed  in  argument)  that  the 
parts  of  the  river  Leen  on  which  the  mill  and  the  new  weir 
respectively  stood  were  comprehended  in  the  plans.  It  was  also 
assumed  that  the  new  weir,  as  well  as  the  mill,  was  in  Lenton. 


Hill  and  Humfrey  showed  cause  in  Michaelmas  Term,  1835 
(November  7th),  and  contended  that  the  remedy  sought  for  was 


month  after  the  same  shall  be  agreed 
for  or  assessed,  (with  a  provision  in  case 
the  pei'sons  entitled  cannot  be  found, 
&c . , )  the  Company  may  enter  into  such 
lands,  and  the  same  shall  vest  in  them ; 
but  before  such  pajnnent,  &c.,  the 
Company  shall  not  dig  or  cut  into  such 
lands,  &c.,  without  leave  in  wiiting. 
Sect.  108  enacts  that  no  plaintiff 
shall  recover  in  any  action  for  any 
thing  done  in  pursuance  of  this  Act, 
unless  he  shall  have  given  twenty- 
eight  days*  notice  of  action,  nor  if 
sufficient  amends  be  tendered,  &c. 


Sect.  109  enacts,  "that  no  action 
suit  or  information  shall  be  brought 
commenced  or  prosecuted  against  an  y 
person  "  for  any  thing  done  in  pur- 
suance of  this  Act,  or  in  execution 
of  the  i)owers,  &c.,  made  given  &c. 
in  by  or  under  the  same,  unless 
certain  notices  be  given,  nor  aftor 
certain  times  specified;  and  other 
enactments  as  to  tho  proceedings, 
&c.,  in  such  actions,  are  added.  In 
case  of  the  plaintiff's  not  succeeding, 
the  defendants  to  have  double  co^ts. 
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not  the  proper  one,  for  that  the  injury  complained  of  was  not 
occasioned  by  any  act  done  under  the  compulsory  powers  of  the 
statute,  and,  that  being  so,  the  process  given  by  the  statute  was 
not  applicable :  Rex  v.  2'lie  Hungerford  Market  Company  {Ex 
parte  Yeates)  (l).  Rex  v.  The  Hungerford  Market  Company 
{Ex  parte  Eyre)  (2) ;  but  the  complainant  ought  to  *proceed  by 
action,  as  in  the  case  of  an  ordinary  wrong.  And  they 
endeavoured  to  show  that,  the  weir  in  question  not  being 
comprehended  in  the  plans  or  books  of  reference  mentioned  in 
sect.  8,  the  work  done  upon  it  was  not  an  execution  of  any 
power  given  by  the  Act.  They  urged  that  sect.  20  did  not  apply 
to  any  damages  but  such  as  arose  from  the  execution  of  the 
powers  given  by  the  Act;  and  they  cited  Scales  v.  Pickering  (3), 
as  showing  that  such  powers  must  be  construed  strictly.  If  this 
were  a  proper  subject  for  compensation,  the  Company  would  be 
entitled  to  retain  the  weir,  and  be  liable  to  no  further  complaint 
for  the  consequences. 
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Sir  W.  W.  FoUett,  contra,  referred  to  sects.  2,  11,  and  20, 
and  argued  that  the  last  applied  to  the  damage  here  complained 
of,  inasmuch  as  sect.  2  enabled  the  Company  to  lay  down  weirs ; 
and  he  observed  that,  although  the  weir  was  not  in  the  plan, 
it  was  newly  erected,  under  the  powers  of  the  Act,  on  a  part  of 
the  river  Leen  which  was  in  the  plan ;  and  that  a  particular 
specification  of  that  or  of  the  mill  was  not  necessary  for  the 
purpose  of  enabling  the  Company  to  erect  works  in  that  part  of 
the  river  which  was  in  the  plan. 

Lord  Dbnman,  Ch.  J. : 

The  erection  of  this  weir  seems  directly  within  the  powers 
given  by  the  Act ;  and  the  Act  might  be  pleaded  by  the  Company 
in  justification.  This  appears  to  be  the  very  case  contemplated 
by  sect.  20. 

Paiteson,  J.  : 
The  second  section  gives  the  power  expressly. 


(1)  1  Ad.  &  El.  668. 

(2)  1  Ad.  &  El.  676. 


(3)  4  Bing.  448. 
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Williams,  J. : 

The  only  doubt  I  felt  was  whether  the  clause  as  to  the  plans 

But,  as  the  part  of   the 
It  was 
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CoMPA^^^.     ^*^^'®^'  i^^  question  is  within  the  plan,  I  think  it  does  not. 
[  362  ]       not  a  matter  of  course,  when  the  plans  were  made,  that  the 
weir  should  be  erected. 


[  •363  ] 


Coleridge,  J. : 

The  argument  as  to  the  plans  and  names  of  the  owners  falls 

to  the  (ground  as  soon  as  we  refer  to  sect.  20.     As  to  the  future 

consequential  damages  we  need  not  decide  now. 

Rule  absolute, 

A  mandamus  issued  accordingly,  tested  7th  November,  1835, 
in  the  terms  of  the  rule.  The  jury  were  summoned ;  and,  at 
the  Nottinghamshire  Quarter  Sessions  in  Api^i^*  1886  (the  time 
having  been  enlarged  by  consent),  assessed  the  damages  of 
Sarah  Turner  at  500/.  This  sum,  and  the  costs  incurred  in 
obtaining  the  mandamus  and  verdict,  were  demanded  of  the 
Company,  but  not  paid.  Sarah  Turner  then  applied  for  a 
warrant  of  distress  at  the  June  Quarter  Sessions,  1836  :  the 
Sessions  adjourned  the  consideration  till  the  October  Sessions, 
and  then  refused  the  warrant.  A  similar  application  was  after- 
wards made  to  a  single  magistrate  of  the  county,  who  refused  to 
issue  the  warrant.  The  costs  previous  to  the  inquiry  were 
sworn  by  the  attorney  for  Sarah  Turner  to  be  1671.  13«.  lie/. ; 
and  those  incurred  since,  to  be  78Z.  ISs,  -kl.  An  offer  was  made 
on  the  part  of  Sarah  Turner  to  refer  the  taxation  to  the  clerk 
of  the  peace  for  Nottinghamshire,  or  the  proper  officer  of  this 
Court,  or  any  indifferent  professional  man.  The  attorney  also 
stated  that  the  costs  incurred  since  those  already  mentioned 
*would  amount  to  a  considerable  sum.  Upon  affidavit  of  the 
above  facts,  Sir  IV.  W.  Follett  obtained  a  rule  in  Michaelmas 
Term,  1836,  calling  upon  the  Company  to  show  cause  why  a 
mandamus  should  not  issue,  commanding  them  forthwith  to  pay 
Sarah  Turner  500/.,  being  the  damages  assessed  by  the  jury  ; 
and  also  241/.  Is.  9d,,  her  costs  of  the  inquiry. 


Hill,  N.  It  Clarke,  and  Whitehurst  now  showed  cause. 


VOL.  XLY.]     1837.     K.  B.     6  AD.  &  EL.  867—370. 


491 


Sir  W.  W.  Follett  and  Bourne,  contra.     *     *     * 

Patteson,  J.  (l)  : 

This  is  an  application  to  compel  payment  of  500Z.,  compensa- 
tion assessed  by  a  jury,  and  of  another  sum  for  costs.  It  is  clear 
that  we  are  not  bound  to  refuse  the  inandamm  altogether,  if  we 
shall  be  of  opinion  that  a  part  of  the  application  may  be  granted. 
With  respect  to  the  costs,  sect.  20  gives  no  directions,  unless 
costs  can  be  included  under  the  words  "  sum  or  sums  of  money 
to  be  paid"  for  the  damage  done:  such  sums  are  to  be  levied 
in  the  same  manner  as  is  directed  with  respect  to  the  damages 
before  provided  for ;  and  in  sect.  18  there  is  a  course  prescribed 
for  recovering  the  costs,  in  the  case  of  a  verdict  being  given  for 
a  higher  compensation  than  the  Company  shall  have  offered.  If, 
therefore,  costs  are  here  recoverable  at  all,  they  are  recover- 
able by  that  method.  There  must,  consequently,  be  no  rule  as 
to  costs. 

As  to  the  500Z.  I  have  some  difficulty.  If  there  be  a  specific 
remedy  for  this  sum,  we  cannot  grant  the  niandumus.  Now,  by 
sect.  12,  the  Court  of  Quarter  Sessions  is  to  give  judgment  for 
the  sum  assessed  by  the  jury,  which  judgment  is  to  be  conclu- 
sive: and,  by  sect.  15,  the  clerk  of  the  peace  is  to  sigd  the 
verdicts  and  judgments,  which  are  to  be  registered  and  to  become 
records.  It  seemed  to  me  at  first  that,  if  these  were  judgments 
of  record,  they  might  be  enforced  like  judgments  of  other  Courts, 
by  the  process  of  the  Court  itself,  if  it  had  any  process  proper 
for  the  purpose,  and,  if  not,  by  action  of  debt.  But,  on  looking 
to  the  Act,  I  doubt  whether  such  a  consequence  can  be  admitted. 
These  are  not  the  ordinary  records  of  the  Quarter  Sessions ;  and 
I  never  heard  of  an  action  on  a  record  of  this  *sort.  The  Quarter 
Sessions  are  a  Court  for  this  particular  purpose ;  no  form  of  the 
record  is  prescribed,  and  I  cannot  tell  what  the  form  is  to  be. 
It  is  difficult  to  say  in  what  form  an  action  can  be  maintained 
apon  it.  Sections  12  and  15  contain  no  directions  how  the 
money  is  to  be  levied:  only  the  22nd  section  enacts  that  the 
Company,  on  payment  as  there  prescribed,  may  take  possession, 
and  cannot  act  before.     It  seems  that  was  thought  sufficient 

(1)  Lord  Denmon,  Ch.  J.  was  absent. 


Rex 

V, 

The  Not- 

TINOHAM 

Old  Wateb 

Works 
Company. 

[  867  ] 

[369] 


[  •370  ] 
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[371] 


a  jury.  Nothing  is  there  said  of  making  a  demand,  or  of  offer 
to  pay  the  damages.  And  then  it  is  said,  that  such  damages 
are  to  be  levied  as  is  directed  with  respect  to  the  damages  before 
provided  for.  I  suppose  it  was  taken  for  granted  that  there  had 
been  some  previous  provision  for  levying  the  damages  mentioned 
in  the  earlier  part  of  the  Act.  But  there  are  no  means  of  levying 
them ;  there  can  be  no  fieri  facias  or  levari  facias ;  neither  can 
we  remove  the  record  by  certiorari  and  enforce  the  judgment 
here.  But  the  main  argument  in  opposition  to  the  rule  was, 
that  an  action  of  debt  would  lie.  I  am  not  prepared  to  say 
whether  that  be  so  or  not.  But,  as  it  is  not  clear  that  such  an 
action  does  lie,  we  are  bound  to  grant  a  mandamus  in  the  absence 
of  any  other  clear  remedy. 

Objections  have  been  made  to  the  regularity  of  the  proceedings. 
I  do  not  understand  that  the  affidavits  show  irregularity,  but 
only  that  there  is  no  affidavit  showing  the  regularity.  This, 
however,  we  are  not  bound  to  require.  We  shall  presume  (tmnia 
riti'  acta,  in  pursuance  of  the  mandamus  which  we  granted. 

Then  it  is  said,  that  the  applicant  is  only  a  tenant  for  life, 
and  that  the  jury  ought  to  have  assessed  and  apportioned  the 
damages  for  all  parties  interested.  However  that  may  be  in  the 
case  of  the  purchase  of  lands  by  the  Company,  where  all  tenants 
having  partial  interests  are  entitled  to  compensation,  it  is  not 
clear  here  that  any  one  but  the  tenant  for  life  had  a  right  to 
complam :  the  injury  might  be  merely  temporary.  Besides, 
the  expression  in  sect.  20  is  **auy  person  or  persons,'*  not  "all 
persons."  Here  the  party  has  sustained  a  damage  in  respect  of 
her  land;  and  if,  in  fact,  it  were  one  hi  respect  of  which  the 
jury  ought  to  have  limited  her  compensation,  that  should  have 
been  pointed  out  to  them  at  the  time  of  the  inquiry :  and  no 
complaint  is  made  of  the  chairman's  summing  up.  Under  all 
the  circumstances,  I  think  the  rule  must  be  made  absolute  so  far 
as  respects  the  500/. 

The  costs  of  the  other  mandamus  cannot  be  included  in  this  rule ; 
and  there  is  a  specific  statutory  provision  respecting  such  costs. 
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WiLUAMS,  J. : 

As  to  the  costs,  no  precise  or  ascertained  right  can  be  shown. 
With  respect  to  the  objection  on  the  ground  of  irregularity,  no 
doubt,  we  should  presume  that  notice  was  proved  at  the  time  of 
the  inquiry,  unless  the  contrary  be  shown.  We  must  suppose 
that  all  has  been  rightly  done :  and,  on  the  same  ground,  no 
objection  appears  to  the  form  in  which  the  compensation  is 
given.  The  principal  question  is,  whether  there  be  any  remedy 
besides  viandamm;  and  it  is  clear  that,  if  there  be,  this  rule 
cannot  be  made  absolute.  An  order  of  Sessions,  awarding  the 
payment  of  money,  can  be  enforced  only  by  the  circuitous 
process  *of  indictment.  That  gives  no  direct  remedy.  But  [  •372  ] 
the  most  important  question  is,  whether,  the  fifteenth  section 
enacting  that  the  verdict  and  judgment  *' shall  be  deemed 
records  to  all  intents  and  purposes,*'  that  operate  as  a  legislative 
declaration  that  there  is  to  be  a  remedy  by  action  of  debt  upon 
the  record.  I  am  aware  of  no  applicable  instance.  As,  there- 
fore, I  doubt  whether  there  be  any  other  efficient  remedy,  I 
think  the  mandamua  should  go.  I  am  also  influenced  by  a 
doubt  which  I  feel,  whether  the  Legislature  could  have  intended 
to  put  the  party  to  so  cumbrous  a  course  as  an  action  of  debt  on 
the  record,  to  recover  that  for  which  they  were  professing  to  give 
a  summary  remedy. 

CoLERinoB,  J. : 

Two  requisites  must  concur  to  authorise  this  application;  a 
right,  and  an  absence  of  any  other  remedy  for  enforcing  it. 
Costs  are  asked  for,  both  those  of  the  previous  mandamus,  and 
those  of  the  inquiry.  Now,  when  costs  of  a  rule  are  given,  there 
is  no  remedy,  except  that  arising  upon  the  order  of  the  Court. 
But  here  the  costs  asked  for  are  claimed,  not  as  matter  of 
common  law,  but  under  specific  statutory  enactment.  Then  as 
to  the  5002.  damages.  We  must  take  it  that  the  party  has  a 
specific  right.  Has  she  then  a  clear  remedy?  It  is  said,  in 
opposition  to  the  rule,  that  this  is  either  a  judgment  like  other 
judgments  of  the  Court  of  Quarter  Sessions,  or  in  the  nature  of 
A  judgment  of  a  superior  Court,  and  thus  to  be  enforced  by 
action  of  debt  on  the  record.     Now  the  judgment  of  a  Court 
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of  Quarter  Sessions  can  be  enforced  only  by  indictment.  That 
has  been  held  not  to  be  a  beneficial  remedy.  All  that  could 
be  obtained  by  it  would  be  the  fining  or  imprisonment  of  the 
party  refusing,  *which  clearly  would  give  no  beneficial  remedy 
to  the  party  aggrieved.  Then,  as  to  the  remedy  by  action  of 
debt,  can  any  one  say  that  it  clearly  exists  ?  The  authority  of 
3  Blackstone*s  Com.  159,  160,  was  cited,  but  no  decision ;  and 
the  doctrine  would  certainly  be  now  much  disputed.  As  to  the 
regularity  of  the  proceedings,  where  a  mandamus  has  issued,  and 
the  party  makes  no  return,  but  consents  to  obey,  can  he  say, 
upon  an  application  for  another  mandamus  ancillary  to  the  first, 
that  the  first  was  irregular  ?  We  must  suppose  that  the  Sessions, 
in  obedience  to  the  mandamus,  have  done  all  that  was  necessar}'- ; 
and  we  cannot,  therefore,  intend  that  notice  has  not  been  duly 
given,  or  that  the  jury  have  gone  beyond  the  proper  limit  in  the 
compensation  which  they  have  awarded. 

Rule  ai)solut€y  as  to  the  500/. 


1837. 
Jan.  30. 

[374] 


REX    V.   Sir    HUMPHREY    PHINEAS    DAVIE    and 

Others. 

(6  Adol.  &  Ellis,  374—387.) 

By  charter  of  Edw.  YI.,  it  was  granted  that  the  inhabitants  of  the 
vill  of  S.,  within  the  parish  of  C,  should  have  a  chapel  for  all  tlie  said 
inhabitants,  witKa  chaplain,  to  be  paid  out  of  the  profits  of  the  vicarage  of 
C. ,  and  that  they  should  elect  chapel  wardens.  And  that  certtiin  govemors, 
appointed  for  the  said  yill  pursuant  to  that  charter,  "una  cum  assensu 
majoris  partis  inhabitantium  ejusdem  yillatad,''  should  nominate  and 
appoint  Uie  chaplain.  The  charter  also  provided  that  the  '*  inhabitants  " 
of  S.  should  not  be  charged  towards  Uie  suppoit  of  the  church  of  C. 
otherwise  than  the  other  inhabitants  of  C. 

In  1836,  the  governors  having,  upon  a  vacancy,  nominated  a  chaplain, 
gave  notice  to  l^e  inhabitants  of  S.  that  such  nomination  had  been  made* 
and  required  them  to  meet  at  a  time  and  place  named,  for  the  purpose 
of  assenting  or  dissenting.  At  such  meeting,  the  resident  payers  of  church 
and  poor-rates,  and  no  other  persons,  were  admitted  to  vote.  Some 
persons,  not  rated,  tendered  their  votes.  The  majority  of  rate-payers 
assented  to  the  nomination.  On  motion  for  a  mandamus  to  the  governors 
to  elect  a  chaplain,  on  the  ground  that  such  election  was  void,  it  appeared 
that  the  two  preceding  nominations  and  elections,  in  1814  and  1771,  had 
been  conducted  in  the  same  manner;  aged  persons  deposed  that  they 
had  always  understood  that  to  be  the  customary-  mode ;  and  a  decree  of 
Lord  Haspwicke,  in  a  smt  relative  to  the  chaplaincy  of  S.  in  1741,  was 
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proyed,  in  which  the  same  course  wan  prescribed  as  the  proper  one,  but  Rex 

it  did  not  appear,  with  certainty,  by  the  decree,  that  the  decision  on  this  tr. 

point  was  a  judgment  on  anv  question  litigated  in  the  suit :  avie. 

Held, 

1.  That  the  nomination  by  the  governors,  with  a  subsequent  reference 
to  the  inhabitants  for  their  assent,  was  a  compliance  with  the  words 
'*  uni  cum  assensu,"  &c. 

2.  That,  referring  to  the  context  of  the  charter,  and  the  proof  given 
as  to  usage,  the  word  **  inhabitants."  in  this  charter,  might  be  construed 
as  meaning  "  inhabitants  pajdng  church  and  poor-rates." 

A  RULE  was  obtained  last  Term,  calling  on  the  above-men- 
tioned parties  to  show  cause  why  a  mandamus  should  not  issue, 
commanding  them,  with  the  assent  of  the  inhabitants  of  the 
vill  or  hamlet  of  Sandford,  to  nominate  and  appoint  a  chaplain  to 
perform  divine  service  in  the  chapel  of  Sandford  aforesaid,  in  the 
room  of  Hugh  Bent,  clerk,  deceased. 

By  a  charter  (in  Latin)  of  1  Edw.  VI.  (confirmed  by  Queen 
Elizabeth)  the  King,  for  the  advancement  of  divine  worship,  and 
the  better  preservation  and  management  of  the  goods,  &c.,  of 
the  parish  church  of  Crediton  in  Devonshire,  and  for  the  instruc- 
tion of  children,  *and  for  other  causes  moving  him  to  incorporate  [  ♦sys  j 
certain  of  his  subjects,  inhabitants  of  the  said  parish  of  Crediton, 
for  the  universal  advantage  and  common  utility  of  all  and  each 
of  the  inhabitants  of  the  said  parish,  &c.,  did  grant  to  the 
said  inhabitants,  that  for  the  future  there  should  be  perpetually 
in  the  said  parish,  from  among  the  inhabitants  thereof  for  the 
time  being,  twelve  governors  of  the  hereditaments  and  goods  of 
the  said  church  of  Crediton,  three  of  whom  should  always  be  on 
the  part  of  the  vill  or  hamlet  of  Sampford,  in  the  said  parish : 
and  the  said  governors  were  made  a  perpetual  corporation  b}'  the 
name  of  The  twelve  governors  of  the  hereditaments  and  goods  of 
the  church  of  Crediton,  otherwise  Kyrton,  in  the  county  of  Devon. 
The  first  twelve  were  nominated  by  the  charter ;  vacancies  were 
to  be  filled  up  by  the  remaining  governors;  so,  however,  that 
three  should  always  be  from  among  the  inhabitants  of  Sampford. 

In  a  subsequent  clause,  after  reciting  that  the  vill  of  Sampford 
was  distant  from  the  parish  church  of  Crediton,  so  that  the 
inhabitants  of  Sampford  could  not  conveniently  resort  thither,  it 
was  granted  that  the  chapel  of  St.  Swithin  of  Sampford  should 
for  the  future  perpetually  be  a  chapel  annexed  to  the  church  of 
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Rbx  Crediton,  for  all  the  inhabitants  of  the  said  vill  then  being  or 
Davik.  thereafter  to  be,  for  divine  services,  &c.,  to  be  ministered  to 
them  in  the  said  chapel  by  a  chaplain  ;  and  that  the  inhabitants 
of  the  vill  should  have  the  free  power  and  faculty  of  buiying  in 
the  said  chapel  and  the  burial-ground  thereof,  &c.,  and  should 
have  the  use,  occupation,  and  appointment  of  the  said  burial- 
ground,  and  of  certain  other  premises  called  the  church-house, 
priest's-house,  &c. :  and  that  the  inhabitants  of  the  said  vill,  or 
[  •376  ]  the  major  part  of  them,  should  elect  chapel  wardens  *from  and 
among  themselves,  which  chapelwardens  should  account  to  the 
inhabitants  of  the  vill  as  other  wardens  are  accustomed  to  do 
in  other  parishes  of  Devonshire.  The  twelve  governors  were 
to  pay  a  stated  salary  to  the  chaplain  out  of  the  issues  and 
profits  of  the  vicarage  of  Crediton,  which  were  granted  to  them 
by  the  same  charter. 

It  was  then  further  declared  and  ordered  by  the  charter  that 
the  three  governors  who  shall  from  time  to  time  be  for  the  vill  of 
Sampford,  ''together  with  the  assent  of  the  major  part  of  the 
inhabitants  of  the  said  vill  of  S.,  shall  nominate  and  appoint, 
and  shall  be  able  to,  and  may,  nominate  and  appoint,  one  chap- 
lain to  administer  divine  services  and  sacraments  in  the  said 
chapel  of  S.,  for  the  inhabitants  of  the  said  vill  and  hamlet  of 
S. ;  and  that  he  may  by  those  three  of  the  twelve  governors,*' 
&c.,  ''  together  with  the  assent  of  the  said  major  part  of  the 
inhabitants  of  the  said  vill  and  hamlet  of  S.,  from  time  to  time 
be,  for  reasonable  cause,  expelled  and  amoved,  and  another  put 
by  them  in  his  place'*  (i).  Power  was  also  given  to  the  twelve 
governors  from  time  to  time,  without  fraud  or  deceit  towards  the 
inhabitants  of  Sampford,  to  make  reasonable,  equal,  and  in- 
diiferent  ordinances  and  decrees  for  compelling  the  inhabitants  of 

(1)  "  Quod  illi  tres  dictorum  duo-  foi-d    prsedictli    pro    inhabitantibufi 

decim  gubematorum  qui  ex  parte  villatsB   et  hameletti    de   Sampford 

villatDB    de    Sampford    prsedicta    de  pnedicti,  et  per  illos  tres  dictorum 

tempore  in  tempus  f uerint,  una  cum  duodecim  gubematorum  qui  ex  i»arte 

assensu  maj  oris  partis  inhabitantiiun  villatsB"    &c.    *' fueiint,   ima    cum 

ejusdem  villatsB  de  S.,  nominabunt  assensu     prsedictxe    maj  oris    partis 

et  appunctuabunt   ac   nominare  et  inhabitantium     ejusdem     villatse," 

appunctuare  valeant  et  possint  unum  &c.,   '*de   tempore   in   tempUB  pro 

capellanum  ad  divina  servitia,"  &c.,  rationabili  caus&  expellatur,"  &c. 
*'  ministrandum  in  capelli  de  Samp- 
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the  parish  of  Grediton  to  be  assisting  with  their  goods  according         Rex 
to  their  power  in  all  things  *which   should   be  necessary  or       davib. 
opportune  for  the  repairs  and  maintenance  of  the  church  of       [  *377  ] 
Crediton,  and  for  all  other  needs  of  the  said  church,  as   often 
as    should  be  requisite,  so   that   the  inhabitants  of    the  said 
vill  and  hamlet  of  Sampford,  or  any  of  them,  shall  not  be 
charged,  nor  shall  they,  or  any  of  them,  be  chargeable  other- 
wise or  in  any  other  manner  whatsoever  than  the  rest  of  the 
inhabitants  of  the  said  parish  of  Crediton. 

The  said  vill  of  Sampford  is  now  a  parish  by  reputation,  and 
commonly  called  Sandford  (i).  The  Bev.  Hugh  Bent,  the  chaplain 
of  Sandford,  having  died  in  June,  1836,  the  three  governors  on 
the  part  of  Sandford,  against  whom  the  present  motion  was 
made,  without  any  assent  of  the  major  part  of  the  inhabitants 
of  Sandford,  nominated  the  Bev.  Charles  Gregory  to  be  chaplain, 
and  placed  the  following  notice  on  thd  church  door  of  Sandford. 
•*  We  the  undersigned''  (the  three  governors  for  Sandford)  **do 
hereby  give  notice  to  the  inhabitants  of  the  said  viU  or  hamlet, 
that  we  have  nominated  the  Rev.  Charles  Gregory  of*  &c.  "to 
be  the  chaplain  to  perform  divine  service  in  the  chapel  of  Sand- 
ford aforesaid,  in  the  room  of  the  Eev.  Hugh  Bent,  late  of"  &c., 
"  deceased.  And  we  do  hereby  also  give  notice  to  the  said 
inhabitants  to  meet  in  the  said  chapel,  on"  &c.,  "  immediately 
after  the  evening  service,  in  order  that  they,  or  the  major  part 
of  them  who  shall  be  present  at  such  meeting,  may  assent  or 
dissent  to  such  nomination.     Given,"  &c. 

The  meeting  was  held,  June  26th,  1886;  one  of  the  three 
governors  was  called  to  the  chair ;  and  the  name  of  each  resident 
rate-payer  was  then  called  from  the  poor-rate  of  Sandford,  and  every 
such  rate-payer,  upon  answering,  was  asked  whether  he  assented 
or  dissented,  and  the  answer  taken  down.  When  the  resident  rate- 
payers had  been  called  over,  it  was  submitted  to  *the  chairman,  [  *378  ] 
on  behalf  of  some  of  the  inhabitants,  that  the  non-resident  rate- 
payers and  non-rated  inhabitants  ought  to  be  called  over ;  but 
the  chairman  refused  to  call  them.  Three  inhabitants,  not  rated 
to  the  poor,  were  then  tendered  to  declare  their  dissent,  and  more 

(1)  [This  18  the  only  foiin  given  in  are  three  other  Sampfords  in  Devon- 
Domi'smap  of  Devon,  1765.    There      shire. — F.  P.] 

R.R. — ^VOL.  XLV.  82 
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Rex        were  ready  to  do  bo,  but  the  three  votes  were  rejected.     The 
Davie.       numbers  were  given  out  as  follows :  ''  Assents  39,  dissents  82  : " 
and  Mr.  Gregory  was  declared  to  be  elected.    A  caveat  was 
entered  against  the  granting  him  a  license. 

In  opposition  to  the  rule  affidavits  were  filed,  stating  that  at 
the  time  of  the  above  election  the  same  persons  were  rated  to  the 
church  and  to  the  poor ;  that  no  rate-payers  who  were  non- 
resident tendered  their  votes,  and  only  five  were  present ;  that, 
on  the  respective  appointments  of  the  Rev.  Hugh  Bent  (Mr. 
Gregory's  immediate  predecessor)  in  1814,  and  the  Rev.  George 
Bent  (1)  (the  immediate  predecessor  of  Hugh  Bent)  in  1771,  the 
same  course  was  adopted  as  on  the  present  appointment,  that  is, 
that  the  three  governors  nominated  the  chaplain,  and  then  gave 
notice  to  the  inhabitants  to  meet  for  the  purpose  of  assenting  or 
dissenting ;  and  that,  upon  such  meeting,  the  persons  who  voted 
were  the  inhabitants  of  Sandford  paying  to  church  and  poor ; 
and  several  of  the  deponents  (among  whom  were  persons  more 
than  eighty  years  old)  stated  that  they  had  always  heard  and 
understood,  and  believed,  that  the  custom  in  Sandford  was  to 
elect  chaplains  in  this  manner.  It  was  also  sworn  (upon  infor- 
mation and  belief)  that  the  churchwardens  for  Sandford  were 
elected  by  none  but  the  resident  payers  of  church  and  poor-rates. 
[  *37u  ]  To  these  affidavits  was  added,  on  behalf  of  the  ^parties  showing 

cause,  a  verified  copy  of  a  decree  by  Lord  Habdwickb,  of  July 
27th,  1741.  The  decree  set  forth  a  petition  exhibited  before  the 
Lord  Chancellor,  June  2nd,  1741,  by  Robert  Read  and  Daniel 
Brown,  two  of  the  then  governors  for  Sandford,  and  William 
Barter,  clerk.  By  the  recitals  of  the  petition,  stated  in  the 
decree,  it  appeared :  That,  in  1731,  an  information  was  exhibited 
in  the  Court  of  Chancery  by  the  Attomey-General^  at  the  relation 
of  John  Bremridge  and  two  others,  against  the  twelve  governors 
of  Crediton,  Sir  John  Davie,  Bart.,  and  two  others  (the  governors 
for  Sandford),  Theophilus  Blackball  and  James  Lang,  clerks, 
and  others,  which  information  set  forth  that,  in  1730,  the  then 
governors  for  Sandford  had  proceeded,  on  a  vacancy,  to  the 
election  of  a  chaplain,  and  that  two  governors,  with  the  minority 

(1)  George  Bent  was  stated  in  one      in  the  room  of  Mr.  Barter ;  dee  p.  500 
of  the  affidavits  to  have  been  chosen     posU 
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of  the  inhabitants  of  Sandford,  had  voted  for  Blackhall,  and  one  Rex 
governor,  with  the  majority  of  the  inhabitants,  for  Lang;  where-  davie. 
apon  a  dispute  had  arisen,  and  the  prayer  of  the  parties  exhibiting 
the  information  was,  that  the  trust  reposed  in  the  said  governors 
by  the  charters  of  Edw.  VI.  and  Elizabeth  might  be  performed, 
&c.  It  further  appeared  that  an  answer  to  the  information  had 
been  filed,  an  issue  joined,  and  depositions  published  ;  and  that, 
in  1736,  a  certain  decree  was  made  thereon  :  That,  two  of  the 
governors  for  Sandford  having  died,  two  new  ones  were  appointed 
and  made  parties  to  the  cause,  after  which  a  rehearing  was 
obtained,  and  a  decree  was  made,  July  25th,  1737,  that  neither 
Blackball  nor  Lang  was  duly  nominated  or  appointed ;  and  that 
the  governors  for  Sandford  should  forthwith  nominate  a  chaplain, 
and  should  thereupon  give  public  notice  to  ''  the  inhabitants  of 
tbe  said  village  or  hamlet  "  by  affixing  such  notice  on  the  chapel 
door,  &c.,  signifying  to  the  inhabitants  the  name  of  the  person 
*so  nominated,  and  that  they  should  meet,  &c.,  on  &c.,  in  order  [  •380  ] 
that  they  or  the  major  part  of  them  which  should  be  present  at 
such  meeting  might  assent  or  dissent  to  such  nomination  ;  and, 
in  case  they  or  the  major  part  of  tbem  should  assent  thereto,  the 
person  so  nominated  was  to  be  admitted,  &c. ;  but,  if  they  or 
the  majority  should  dissent,  either  side  might  apply  to  the  Court 
for  further  directions  :  That,  two  of  the  governors  for  Sandford 
having  died  before  any  further  proceedings  took  place,  and  one 
of  the  governors  chosen  in  their  stead  refusing  to  act,  a  bill  of 
revivor  and  supplemental  bill  was  exhibited  in  1738,  and  a 
decree  thereupon  made,  ordering,  among  other  things,  that  a 
new  governor  should  be  elected,  and  that  the  decree  of  1737 
as  to  the  appointment  of  a  chaplain  should  then  be  carried  into 
execution:  That  proceedings  were  thereupon  taken  (which  it 
is  unnecessary  to  state),  terminating  in  the  election  of  a  chaplain: 
That,  on  petition  by  the  new  chaplain  and  one  of  the  governors 
for  Sandford,  that  such  chaplain  might  be  admitted,  the  Loan 
Chakcellor,  upon  the  hearing,  decreed  the  nomination  and 
election  void,  on  the  ground  that  it  had  been  proceeded  in  by 
two  of  the  said  governors  for  Sandford  with  the  assent  of  the 
majority  of  the  inhabitants,  but  without  giving  notice  to  the 
third  governor  ;  and  he  decreed  further,  that  (the  last-mentioned 

32—2 
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Rex  governor  being  dead  since  the  election)  a  new  governor  should 
Davie-  ^^  elected  according  to  the  charter,  &c.,  and  that  the  three 
should  then  proceed  to  nominate  a  chaplain  with  the  assent  of 
the  major  part  of  the  inhabitants  of  Sandford,  according  to  the 
charter  and  to  the  former  decree  in  the  said  petition  mentioned, 
**  and  that  the  right  of  assenting  or  dissenting  to  such  nomination 
was  only  in  the  inhabitants  of  the  said  hamlet  paying  the  rates 
[  'SSI  ]  and  assessments  for  the  poor  and  *chapel  within  the  said  hamlet  :*' 
That  a  new  governor  was  then  elected,  and  that  the  three  then 
met,  and  two  of  them,  Robert  Read  and  Daniel  Brown,  did,  as 
far  as  in  them  lay,  nominate  a  chaplain,  William  Barter ;  but 
the  third  governor,  without  giving  any  reason,  refused  to  join  in 
the  nomination:  That  the  two  assenting  governors  then  gave 
notice  to  the  inhabitants  (accordmg  to  the  decree  of  July,  1737), 
in  pursuance  of  which  all  or  the  greater  part  of  the  inhabitants 
within  Sandford,  "  who  were  payers  or  owners  or  occupiers  of  land 
charged  to  the  rates  and  assessments  of  the  said  vill  or  hamlet,'* 
attended  the  meeting,  and,  the  nomination  being  read  to  them  by 
the  two  last-mentioned  governors,  proceeded  to  a  new  election 
of  a  chaplain,  and  assented  to  the  nomination  of  the  petitioner, 
William  Barter ;  **  that  not  one  of  the  inhabitants  then  present  dis- 
sented ; "  and  that  only  the  third  governor  and  a  few  of  the  other 
inhabitants  were  absent :  That  Barter,  notwithstanding  such 
nomination  and  assent,  was  kept  out  of  possession  of  the  chapel 
&c. :  And  the  prayer  of  the  recited  petition  of  June,  1741,  was, 
that  Barter  might  be  admitted  to  the  chaplaincy  &c.,  and  that  the 
twelve  governors  might  pay  him  his  salary  from  the  time  of  elec- 
tion. The  Lord  Chancellor,  after  the  above  recitals,  declared 
by  his  said  decree  of  July  27th,  1741,  that  he  was  of  opinion  that 
Barter  was  duly  nominated  and  appointed,  and  ordered  that  he 
should  be  admitted  to  the  said  office,  and  the  salary  paid  &c. 

Sir  ]V.  W.  FoUett  and  M.  Svuth^novf  showed  cause.     *     *     * 

[  383  ]  Sir  F.  Pollock  and  Rogers^  contra.     *     *     * 

[  385  ]       Lord  Denman,  Ch.  J. : 

The  ground  of  this  motion  is  that  the  election  of  June  26th, 
[  *386  ]       1836,  was  a  nullity,  and  *that  the  office  of  chaplain  is  still  vacant ; 
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we  are,  therefore,  called  apon  to  grant  a  mandavuis  for  filling  it         Rex 
up.     To  warrant  this  proceeding,  the  nullity  of  the  present       davik. 
appointment  ought  to  be  very  clearly  made  out.     Now  it  is  con- 
tendefl,  first,  that,  on  a  right  construction  of  the  words  ''  una 
cum  assensu,*'  the  nomination  ought  to  have  had  the  assent 
of  the  inhabitants,  whereas  the  nomination  was  made  by  three 
governors  only,  and  the  inhabitants  were  merely  called  upon  to 
express  their  assent  or  dissent  subsequently;  and  that  this  is 
inconsistent  with  the  charter.     But  I  am  of  a  contrary  opinion. 
It  is  more  convenient  that  the  present  course  should  be  taken, 
than  that  the  inhabitants  should  be  called  upon  to  assent  or 
dissent  at  the  time  of  nomination,  being  thus  required  to  judge 
of  the  party's  fitness  at  the  time  when  they  are  first  acquainted 
with  his  being  proposed.     I  think  that  "una"  in  this  charter 
does  not  mean  that  the  assent  shall  be  at  the  same  time  as  the 
nomination,  though  it  is  essential  to  the  appointment,  and,  if  it 
be  not  given,  the  governors  must  nominate  again.     Then  as  to 
the  sense  of  the  word  "  inhabitants."     We  have  decided  lately, 
in  Rex  v.  Mashiter  (i),  that  that  word   must  receive  its  inter- 
pretation from   circumstances ;   and   usage  here   supports  the 
construction  which  has  been  acted  upon.     It  is  indeed  contended 
that  the  usage,  restricting  the  right  of   assent  to  the  payers 
of  poor-rates,  cannot  have  existed  before  43  Elizabeth :  but  I  am 
not  sure  of  that.     There  probably  were  levies  for  the  poor  before 
the  statute  43  Eliz.  c.  2.     And,  if  there  be  proof  of  usage,  we 
must  consider  it  to  have  been  according  to  the  charter.     *Then       [  •387  ] 
as  to  the  proof ;  we  have  two  instances  of  elections  by  the  assent 
of   the  rate-payers  only,   and   the  opinion   expressed,   in    The 
Attorney-General  v.  Darii  (2),  by  Lord  Hardwicke,  whose  rule 
of  construction  seems  to  be  approved  of  by  Lord  Eldon,  in  The 
Attorney-General  v.  Newcombe  (3).     We  do  not  know  all  the  cir- 
cumstances of  lite  Attorney-General  v.  Davy  (2) ;  but  we  must 
suppose  that  the  opinion  there  expressed  by  Lord  Hardwicke 
had  reference  to  some  particulars  which  were  before  him  in 
the  suit,  and  that  he  thought  the  restricted  right  sufficiently 
established  from  early  times. 

(1)  P.  433,  ante  (6  Ad.  &  El.  153).      Sen.  43. 

(2)  2  Atk.  212 ;  3  Atk.  577  ;  1  Yes.  (3)  14  Ves.  1. 


50a  1837.     K.  B.     6  AD.  &  EL.  387.  :r.r. 

Rbx         Williams,  J.  (i)  : 

V, 

Davie,  I  am  of  the  same  opinion.     I  think  that  **  una  cum  assensu  " 

does  not  necessarily  mean  that  the  assent  should  be  given  pari 

passu  with  the  nomination.     It  is  merely  Latin  of  a  certain  kind 

for  ** together  with  the  assent;'*  and  the  nomination  is  made 

together  with  the  assent,  if  the  assent  be  afterwards  given  1)3' 

vote.     On  the  construction  of  the  word  **  inhabitants  "  I  agree 

with  ray  Lord. 

Rule  discharged. 


janX      REX    V.    THOMAS    RAYMOND    BARKER,    Esquire, 

f^^  AND    OtHEKS,    JUSTICES   OF   BUCKINGHAMSHIRE. 

(6  Adol.  &  Ellis,  388—391  ;  S.  C.  1  N.  &  P.  503 ;  W.  W.  &  D.  162.) 

By  nn  Act  for  rebuilding  a  parish  church,  certain  trustees  were 
empowered  to  borrow  money,  and  for  payment  thereof  to  make  rates 
**  on  the  full  annual  rent  or  value  of  the  houses,  wai-ehouses,  shops, 
buildings,  lands,  tenements,  and  hereditaments  rated  or  rateable  for 
the  relief  of  the  poor  of  the  said  parish  of"  &c.,  *'  on  all  and  every  the 
tenants  or  occupiers  of  the  said  parish."  In  case  of  non-payment, 
the  Act  gave  a  power  of  distress,  under  wari'ant,  which  any  justice 
of  the  county  was  authorised  and  required  to  grant,  on  certain  proof  : 

Held  that,  under  the  first-mentioned  clause,  a  lessee  and  occupier  of 
tithes  was  rateable  in  respect  of  them,  tithes  being  rated  to  the  iK>or 
within  the  parish. 

And  that  justices  of  the  county,  who  had  refused  a  warrant  on  the 
ground  that  tithes  were  not  rateable  under  the  Act,  ought  to  be  compelled 
by  mandamus  to  grant  it. 

GryyiNG  in  the  last  Term  obtained  a  rule  nisi  for  a  mandamus, 
commanding  T.  R.  Barker,  Esq.,  and  two  others,  justices  of 
Buckinghamshire,  to  grant  a  warrant  for  levying  by  distress 
upon  the  goods  of  Henry  Webb  31/.,  assessed  upon  him  by  a 
rate  made  in  pursuance  of  stat.  1  Will.  IV.  c.  Ivii.  (local  and 
personal,  public),  for  taking  down  and  rebuilding  the  parish 
church  of  Great  Marlow. 

The  Act  (by  sect.  32)  empowered  certain  trustees  to  raise 
money  for  the  purposes  therein  mentioned,  by  loan  or  annuity, 
and  (sect.  40)  to  make  a  rate  or  rates,  not  exceeding  &c.,  "on 
the  full  annual  rent  or  value  of  the  houses,  warehouses,  shops, 

(1)  Littledale,  J.  was  absent  on  was  in  the  Tail  Court;  Patteson,  J. 
account  of  indisposition ;  Coleridge,  J.      sitting  at  Nisi  Prius, 
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baildingB,  lands,  tenements,  and  hereditaments  rated  or  rateable  Rkx 
for  the  relief  of  the  poor  of  the  said  parish  of  Great  Marlow  babkbb. 
aforesaid,  on  all  and  every  the  tenants  or  occupiers  of  the  said 
parish,"  to  be  appropriated  in  payment  of  such  annuities  and 
of  principal  and  interest  of  the  sums  so  borrowed.  On  non- 
payment  of  the  rate,  and  after  demand  and  summons,  &c.,  the 
Act  (sect.  42)  gave  a  power  of  distress  under  warrant,  which  it 
was  declared  lawful  for  any  justice  of  the  county,  and  such 
justice  was  by  that  clause  '*  authorised  and  required,"  to  grant, 
on  certain  proof.  Sect.  54  gave  an  appeal  against  the  acts  of 
♦trustees  or  of  justices.  The  trustees,  on  December  3rd,  1835,  [  •ass  ] 
made  a  rate  pursuant  to  the  Act,  and  thereby  assessed  Henry 
Webb  at  the  said  sum  of  312.,  for  tithes  of  the  parish,  of  which 
tithes  he  was  lessee  and  occupier.  Tithes  arising  within  the 
parish  were  rateable  and  rated  there  to  the  poor.  The  church- 
wardens (whose  duty  it  was  under  the  Act)  demanded  payment 
of  Webb,  which  he  refused  ;  and  they  then,  after  taking  the 
other  steps  pointed  out  by  the  Act,  requested  the  above-men- 
tioned three  justices,  assembled  in  Petty  Sessions,  to  issue  their 
warrant  for  levying  the  Sll.  by  distress.  The  justices  refused, 
on  the  ground  (previously  alleged  by  Webb)  that  tithes  were  not 
rateable  under  the  Act.  Webb  had  not  appealed  against  the  rate 
within  the  time  limited  by  sect.  54. 

Sir  W.  W.  Follett  and  Philliniore  now  showed  cause : 

An  owner  or  lessee  of  tithes  is  not  liable  to  church  rate  unless 
by  statute,  because  the  tithes  are  already  charged  with  the 
burden  of  repairing  the  chancel.  And  there  is  no  reason  for 
supposing  it  intended,  by  the  statute  in  question,  to  lay  the 
doable  burden  upon  these  tithes.  The  subjects  of  rate  enume- 
rated in  sect.  40  are  ''  the  houses,  warehouses,  shops,  buildings, 
lands,  tenements,  and  hereditaments,"  rated  or  rateable  to  the 
poor  in  Great  Marlow.  Where  general  words,  in  such  a  clause, 
follow  words  of  a  more  limited  import,  the  larger  ones  are 
qualified,  in  construction,  by  those  which  precede.  In  Rex 
V.  The  Manchester  and  Salford  Waterworks  Company  (l)  the 
meaning  of  the  word  ''  tenement "  was  limited  conformably  to 
(1)  1  B.  &  C.  630. 
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Hex  this  rule  (which  is  recognised  "in  Rex  v.  TJie  Trustees  for  paving 
Barker.  Shrewsbury  (i) ),  and  with  a  reference  to  the  objects  of  the  Act, 
[  •390  ]  as  shown  by  several  of  its  clauses  (2).  The  word  **  tenement " 
is  used  in  sects.  44  and  46  (3)  of  the  Act  now  before  the  Court, 
in  a  manner  which  makes  it,  there,  clearly  inapplicable  to  tithes. 
And  in  Phillips  v.  Jones  (4)  it  was  held  that  tithes  would  not 
pass  by  a  release  of  '* hereditaments"  belonging  to  messuages 
and  lands.  In  stat.  32  Hen.  VIII.  c.  7,  s.  7,  '*  tithes  "  and  "  lands, 
tenements,  or  other  hereditaments,"  are  used  in  wholly  distinct 
senses.  The  qualifying  words  **  rated  or  rateable  for  the  relief 
of  the  poor"  seem  applicable  to  "hereditaments"  only.  At  all 
events,  the  "  tenements  and  hereditaments  "  spoken  of  must  be 
considered  as  including  only  things  (jusdem  generis  with  those 
specified  before.  If  there  be  even  a  reasonable  doubt  in  this 
case,  whether  or  not  the  magistrates  would  be  justified  in  acting, 
-the  Court  will  not  grant  a  mundamtis. 

Kelly y  contra : 
It  is  not  necessary  to  dispute  the  principles  of  construction 
laid  down  in  the  cases  which  have  been  cited.  But  here  the 
general  words  "tenements  and  hereditaments"  are  followed  by 
others  which  fix  their  meaning,  "  rated  or  rateable  for  the  relief 
of  the  poor ; "  and  the  rate  upon  the  rent  or  value  of  such  tene- 
ments and  hereditaments  is  to  be  laid  "  on  all  and  every  the 
tenants  and  occupiers  of  the  said  parish."  Any  argument  from 
the  general  law,  as  to  liability  in  respect  of  tithes,  is  out  of 
[  *39i  ]  place  here,  since  the  question  arises  *upon  a  statutory  provision 
made  on  purpose  to  facilitate  rating  by  regulating  the  assess- 
ment according  to  the  poor-rate.  The  supposed  doubt  in  this 
case  ought  not  to  excuse  the  justices,  there  being  an  appeal 
clause  in  the  statute :  Rex  v.  Trecothick  (6). 

Lord  Denman,  Ch.  J. : 

It  would  be  repealing  the  statute  to  say  that  the  words  "  tene- 
ments, and  hereditaments  rated  or  rateable  for  the  relief  of  the 

(1)  37  B.  B.  409  (3  B.  &  Ad.  216).  (3)  It  is  not  thought  necessary  to 

(2)  Sir  W.  W.  Fallen  also  referred      extract  these. 

to  a  case  of   the  same   class,   not         (4)  3  Bos.  &  P.  362. 

then  reported,  probably  Cohhrooke  v.  (o)  41  B.  B.  460  (2  Ad.  &  El.  40d). 

Tickdl,  43  B.  B.  520  (4  Ad.  &  El.  916). 
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poor  of  the  said  parish,"  do  not  include  this  property.     Acting,  Hex 

therefore,  upon  the  principle  that  the  Court  will  not  grant  a  barker. 
mandamus  which  would  expose  justices  to  danger,  but  that  it 
must  put  them  in  motion  where  they  clearly  ought  to  proceed, 
I  think  we  must  order  that  this  mandamus  should  go.  We 
should  have  wished  to  consult  our  brothers  who  are  absent  ; 
but,  having  no  doubt  upon  the  point,  and  there  being  so  many 
other  subjects  before  us  for  discussion,  we  think  we  ought  not 
to  delay  pronouncing  our  judgment.     The  rule  must  be  absolute. 

Williams,  J.  (i)  concurred. 

Ihde  absolute. 


REX  V.  PAYN.  1837. 

Jan,  30. 
(6  Adol.  &  Ellis,  392—407  ;  S.  C.  1  N.  &  P.  524 ;  W.  W.  &  D.  142 ;  1  Jur.  

54  ;  6  L.  J.  (N.  S.)  M.  C.  62.)  [  892  ] 

The  treasurer  of  a  county  in  possession  of  books  containing  the  entries 
of  his  accounts,  with  the  discharges  signed  by  the  magistrates  as  directed 
by  statute,  which  also  directs  the  accounts  and  vouchers  to  be  deposited 
with  the  clerk  of  the  peace  to  be  kept  with  the  county  records,  may  be 
compelled  by  mawlamus  to  deposit  the  books  with  the  clerk  of  the  peace 
accordingly :  although  the  discharges  are  claimed  by  the  treasurer  as 
necessary  for  his  own  personal  exoneration,  and  that  of  his  father,  the 
late  treasurer. 

The  mafidumus  issued,  reciting  the  book  to  be  in  the  defendant's 
custody,  power,  and  control ;  and  was  tested  the  da)^  on  which  the  rule 
for  the  mandamus  was  made  absolute.  Retuni,  that  the  book  was  not 
at  the  time  of  the  teste,  nor  since,  nor  at  the  time  of  the  return,  in  the 
custody,  &c.  The  Court  refused  to  take  the  return  off  the  file,  or  quash 
it,  on  motion,  upon  affidavit  of  the  facts  as  above  stated,  and  of  the  belief 
of  deponents  that  the  defendant's  object  was  to  evade  the  process  of 
the  Court. 

But  the  Court  refused  the  defendant  the  costs  of  the  last  motion, 
though  moved  with  costs. 

Sir  Jobn  Campbell,  Attorney-General,  obtained  a  rule  in 
last  Term,  calling  upon  "William  Payn,  the  treasurer  of  Berk- 
shire, to  show  cause  why  a  mandamm  should  not  issue 
commanding  him  to  deposit  with  the  clerk  of  the  said  county 
the  two  books  containing  his  accounts  of  the  sums  of  money 
received  and  paid  by  him  as  such  treasurer  from  the  date  of 

(1)  Littledale,  J.  was  absent  on  was  in  the  Bail  Court;  Patteson,  J. 
account  of  indisposition;  Coleridge,  J.      sitting  at  Nisi  Prius. 
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Rex         his  appointment,  and  which  accounts  had  been  passed  by  the 

Payn.        justices  in  Quarter  Sessions  (i). 

The  rule  was  obtained  at  the  instance,  and  on  the  joint 
affidavits,  of  two  justices  of  the  county.  They  deposed  that 
the  defendant  was  appointed  in  1822 ;  and  that,  from  the  early 
part  of  1826  up  to  Epiphany  Sessions,  1835,  he  passed  his 

[  •393  ]  accounts  by  producing  to  a  *committee  of  the  justices,  called 
the  Finance  Committee,  certain  books,  one  from  the  date  of  his 
appointment  to  1833,  the  other  from  thence  to  the  time  of 
making  the  affidavit,  represented  by  him  to  contain  a  true 
account  of  sums  received  and  paid,  and  distinguishing  the  uses 
to  which  the  sums  were  applied,  with  such  vouchers  as  he 
thought  proper;  and  that  such  accounts  had  been  passed  by 
the  justices,  and  the  books  and  vouchers  returned  to  the  defen- 
dant :  that  he  had  passed  no  other  accounts  till  Epiphany 
Sessions,  1836 :  that  none  of  the  accounts  so  passed  and 
entered  in  the  said  books  had  been  deposited  with  the  clerk 
of  the  peace,  or  formed  part  of  the  county  records :  that,  from 
his  appointment  to  July,  1825,  the  defendant  published  an 
annual  abstract  of  his  accounts,  and  since  then  a  quarterly 
abstract,  which  abstracts  had  been  deposited  by  him  with  the 
clerk  of  the  peace,  together  with  such  vouchers  as  the  defendant 
thought  fit.  The  affidavits  then  stated  certain  inaccuracies  and 
omissions  in  the  defendant's  accounts,  appearing,  as  was  alleged, 
from  the  above  abstracts ;  and  one  of  the  deponents  stated  that, 
if  the  abstracts  were  correct  (which  he  had  no  means  of  knowing, 
from  the  accounts  not  being  deposited),  certain  receipts  had  been 
omitted,  and  certain  payments  twice  charged :  and  items  were 
specified  in  support  of  this.  It  was  added  that  the  treasurer 
had  disclaimed  being  bound  by  the  abstracts,  and  had  said  that 
he  would  be  bound  only  by  his  books,  which  were  correct.  The 
deponents  also  stated  that  they  believed  the  accounts  could  not 
be  understood,  and  did  not  know  what  steps  the  justices  should 
adopt,  till  the  accounts  in  the  books  were  deposited ;  and  that 
they  had  demanded  that  the  books  should  be  deposited,  but 
defendant  had  refused. 

(1 )  See  Stat.  12  Geo.  11.  c.  29,  ss.  7,  (Compare  the  County  Rates  Act,  1852 
8,  9;  Stat.  55  Geo.  III.  c.  51,  s.  18.      (15  &  16  Vict  c.  81),  ss.  1,  51.— R  C.) 
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The  defendant,  in  answer,  made  affidavit  that  he  had  delivered  Bex 
to  the  magistrates,  at  the  time  for  passing  the  accounts,  the  bills  payk. 
for  all  his  disbursements,  with  the  receipts  for  the  payments,  [  394  ] 
and  separate  accounts  of  his  own  receipts,  such  as  the  clerk  of 
the  peace's  account  of  sums  levied  for  the  county  rates,  &c. : 
that  he  had  also  kept  books  of  entries,  being  the  two  books  in 
question,  of  the  several  sums  respectively  received  and  paid  by 
him :  that  these  books  were  examined  by  the  justices  with 
the  separate  accounts  of  receipts  and  disbursements  above 
mentioned,  at  the  time  of  passing  the  accounts ;  and  that  the 
magistrates,  on  finding  the  books  of  entries  correspond  with  such 
separate  accounts,  had  been  in  the  habit  of  signing  his  discharge 
in  the  said  books,  which  were  then  returned  to  the  defendant : 
that  he  had  no  other  discharge  from  the  justices :  that,  since  the 
Epiphany  Sessions,  1836,  a  duplicate  of  the  entries  in  the  book 
had  been  deposited  with  the  clerk  of  the  peace :  and  that  one  of 
the  two  books  mentioned  in  the  rule  contained  also  the  entries 
and  discharges  of  the  defendant's  father,  who  had  been  his 
immediate  predecessor  in  office.  The  defendant  then  gave 
explanations  as  to  the  inaccuracies  in  the  accounts  stated  to 
appear  from  the  abstracts,  and  alleged  facts  for  the  purpose  of 
showing  that  the  imputations  against  the  accounts  were  ground- 
less, to  the  knowledge  of  the  parties  now  applying,  and  that 
material  circumstances  on  this  part  of  the  case  had  been  kept 
back  or  misrepresented  in  their  affidavits.  There  were  numerous 
affidavits  by  magistrates,  confirming  the  above  statements,  and 
alleging  that  the  separate  accounts  and  vouchers,  examined  by 
the  magistrates,  had  been  deposited  with  the  clerk  of  the  peace, 
and  were  still  in  his  custody. 

Talfourd,    Serjt.,    Thesiger,   and    T.  F.  Ellis  now  showed        [395] 
cause.     *     *     * 

Sir  John  Campbell,  A.-G.,  with  whom  were  Sir  W.  W.  FoUett        [  399  ] 
and  F.  Robinson,  contra,  was  stopped  by  the  Court. 

Lord  Denman,  Ch.  J. : 

This  rule  must  be  made  absolute.     By  mistake,  or  from  some 
other  cause,  the  magistrates  and  the  treasurer  have  both  done 


I 
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Rbx         wrong.     I  diBclaim  entering  into  the  general  merits  of  the  case. 

Payn.  It  is  enough  that  a  public  duty  is  left  unperformed,  by  a  public 
ofl&cer  keeping  back  documents  of  which  he  obtained  custody  in 
that  character.  It  is  quite  clear  that  these  books  of  entries  were 
the  accounts  passed.  After  the  defendant  had  delivered  them 
in,  he  had  no  right  to  take  them  away ;  and  the  magistrates  had 
no  right  to  leave  them  in  his  hands;  nor  has  he  a  right  to 
keep  them  now.  The  public  are  represented,  not  merely  by  the 
justices  present  when  the  accounts  are  passed,  but  by  all  the 
justices  of  the  county :  and  any  individual  justice  has  a  right, 
at  all  times,  to  inspect  those  accounts.  We  can  enter  into  no 
question  between  the  individuals  applying  and  the  defendant. 
It  is  said  that  the  defendant  has  a  right  to  retain  the  books, 
because  they  contain  his  discharges  and  those  of  his  father. 
But  the  book  is  a  public  document;   and  he  cannot  render  it 

[  •400  ]  private  by  *having  such  discharges  written  in  it.  Wliatever 
inconvenience  this  puts  him  to  arises  from  his  own  fault.  The 
cases  cited  are  totally  inapplicable.  In  Hex  v.  Jet/es  (i)  the 
defendant  was  the  servant  of  tlie  magistrates;  and  the  Court 
refused  to  place  itself  in  the  situation  of  the  magistrates  to  make 
their  officer  perform  his  duty.  But  here  both  the  magistrates 
and  their  officer  have  made  a  mistake,  the  result  of  which  is  that 
the  public  are  kept  from  that  to  which  they  have  a  right.  The 
treasurer,  by  keeping  the  books,  contravenes  the  express  pro- 
visions of  the  Act ;  and,  that  being  so,  it  is  a  duty  we  owe  to 
the  public  to  make  this  rule  absolute. 

Williams,  J.  (2)  : 

The  only  doubt  in  my  mind  has  been,  whether  the  defendant 
was  the  proper  party  to  whom  the  mandamm  should  go.  It  was 
suggested  that  the  duty  of  depositing  was  incumbent  on  the 
magistrates ;  and  there  may  be  very  great  weight  in  that  argu- 
ment, inasmuch  as  the  accounts  were  delivered  in  to  them.  It 
is  urged  that  the  proper  remedy  against  the  treasurer  is  indict- 
ment. Now,  in  Hex  v.  Bri8tow(s),  and  in  other  cases  brought 
before  us,  there  was  an  order  for  the  payment  of  money ;  and 

(1)  3  Ad.  &  El.  416.  (3)  3  R.  R.  144  (6  T.  R.  168). 

2)  Littledale,  J.  was  absent. 
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an  indiclment  would  lie  for  disobeying  that  order;  and  Lord         hex 

Kenton  expressly  relied  upon  that.     But  here  the  magistrates        patk. 

have  retuiTied  the  book  to  the  defendant :  I  am  not  prepared  to 

say  thafc,  after  that,  they  can  make  any  order  upon  him.     If  not, 

they  are  not  parties  against  whom  a  niancUunvs  could  issue ;  and, 

then,  is  not  the  defendant  the  proper  party  ?    The  case  is  clearly 

within  stat.  *12  Geo.  IL  c.  29 ;  and,  if  no  indictment  lies,  there      [  MOi  ] 

would  be  no  remedy  if  the  mmulamus  were  refused.     Allusion 

has  been  made  to  the  hardship  of  the  defendant's  situation.     I 

cannot  enter  into  that ;  but  I  trust  that  he  will  find  no  difficulty. 

The  book  will  be  as  safe  among  the  county  records  as  in  his 

own  custody. 

CoLERrooE,  J. : 

There  can  be  no  doubt  that  these  books  are  really  the  accounts : 
they  are  offered  and  received  as  such,  and  the  discharge  entered 
in  them.  It  has  been  argued  that  the  accounts  were  those 
separate  documents  which,  in  truth,  were  no  more  than  the 
materials  for  an  account.  The  treasurer  is  not  merely  to  throw 
before  the  magistrates  his  bills  and  vouchers,  but  to  present  a 
clear  statement  of  receipts  and  payments.  It  is  urged  that  the 
affidavits  of  the  applicants  contain  many  misrepresentations 
and  suppressions.  But,  if  statements  remain  uncontradicted 
sufficient  to  warrant  the  application,  we  must  proceed  upon 
them.  The  defendant's  counsel  probably  had  in  view  the  rule 
which  prevails  where  a  criminal  information  is  moved  for  :  but 
in  a  case  like  the  present  there  is  no  such  rule.  My  only  doubt 
was  whether  viandamiis  be  the  proper  remedy.  The  result  of 
the  cases  cited  appears  to  be  merely  this :  that,  where  we  find 
a  public  officer,  who  has  received  an  order  from  his  masters  or 
any  competent  authority,  and  who  upon  disobeying  that  order 
will  be  liable  to  indictment,  we  do  not  proceed  by  mandamus.  The 
Court  leaves  the  case  to  the  ordinary  remedies,  not  because  the 
party  is  too  low,  but  because  he  has  received  an  order  from 
competent  authority.  Here  the  magistrates  have  issued  no 
order;  and  this  distinguishes  the  case  from  Hex  v.  Bristow  (i), 
and  Rex  v.  Jeyes  (2),  in  one  of  which  *there  was  an  order  by  the  [  •402  ] 
(1)  3  E.  E.  144  (6  T.  E.  168).  (2)  3  Ad.  &  El.  416. 
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Rbx  magistrates,  and  in  the  other  an  order  by  the  Judge  of  Assize. 
PaVn.  Then  the  question  with  me  was,  whether  the  first  step  should 
have  been  for  this  Court  to  issue  an  order  on  the  magistrates  to 
compel  them  to  make  an  order,  disobedience  to  which  might  be 
the  subject  of  an  indictment.  But  the  long  received  practice 
appears  to  have  been  for  the  magistrates,  after  having  the  book 
in  their  possession,  to  return  it ;  and  it  is  doubtful  whether  the 
Court  can  compel  them  to  make  an  order  to  restore  the  books. 
I  have  no  doubt,  however,  that  we  have  power  to  compel  a  public 
officer  to  deposit  a  public  document  where  the  statute  directs  it 
to  be  deposited :  and  the  moment  the  defendant  delivered  to  the 
justices  his  accounts  in  these  books  they  became  public  docu- 
ments.    And,  when  they  are  in  a  place  of  public  custody,  he  may 

always  have  access  to  them  for  his  protection. 

Rule  absolute. 

The  mandamus  issued  accordingly,  tested  30th  January, 
7  Will.  IV.,  the  day  on  which  the  above  rule  was  made 
absolute.  It  recited  the  appointment  of  the  defendant  in  1822, 
receipt  and  payment  of  moneys  by  him,  &c.,  and  that  he  ought 
to  have  delivered  in  accounts,  &c.,  which,  after  being  passed, 
ought  to  have  been  deposited  with  the  clerk  of  the  peace ;  that 
they  had  been  delivered  in  by  him,  by  his  producing  and 
delivering  in  certain  accounts  in  two  several  books,  as  and  for 
the  true  and  correct  accounts,  &c.,  which  accounts,  so  contained 
and  set  forth  in  the  said  books,  had  been  from  time  to  time 
passed  as  and  for  the  true  and  exact  accounts ;  that  the  said 
accounts  so  contained,  &c.,  in  the  said  books,  and  so  passed,  had 
not,  nor  had  the  said  books  or  either  of  them,  ever  been  deposited 
[  *403  ]  by  the  ''defendant  or  any  other  person  with  the  clerk  of  the 
peace,  although  the  defendant  had  been  required,  &c. ;  **  and 
although  the  said  books,  so  containing  such  passed  accounts  as 
aforesaid,  still  remain  in  your  custody,  power,  and  control,  in 
contempt "  &c. :  the  writ  then  commanded  the  defendant  to 
deposit,  or  cause  to  be  deposited,  with  the  clerk  of  the  peace,  the 
said  several  books,  or  show  cause,  &c. 

Beturn.     ''  That  I  did  deposit  with  the  clerk  of  the  peace,  on 
the  25th  day  of  February  now  last  past,  one  of  the  books  in 
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the  within  writ  mentioned ; "  and  ''  that  no  other  of  the  said         Rex 
books  was,  on  the  30th  day  of  January,  in  the  seventh  year  of        ?ayn. 
the  reign  of  our  Lord  the  now  King,  nor  has  since  that  day,  at 
any  time  hitherto,  been,  nor  is  now,  in  my  custody,  power,  or 
control;  therefore  I  am  unable*'  &c. 

In  Easter  Term  following  (6th  May,  1837),  Sir  John 
Campbell^  Attorney-General,  obtained  a  rule  calling  on  the 
defendant  to  show  cause  why  the  return  should  not  be  taken 
off  the  file  of  the  Court,  and  why  the  defendant  should  not  pay 
the  costs  of  that  application.  The  rule  was  obtained  on  reading 
all  the  affidavits  filed  on  the  former  occasion,  and  also  a  further 
affidavit  by  the  justices  who  made  the  former  application.  This 
affidavit  gave  an  account  of  some  of  the  former  proceedings,  and 
alleged  that  the  defendant  had  not,  by  himself  or  his  counsel, 
denied  the  possession  of  both  the  books  on  the  discussion  of  the 
former  rule,  but  had  insisted  on  his  right  to  retain  them ;  that 
the  book  not  deposited  contained  that  portion  of  the  accounts 
which  appeared  most  objectionable :  that  the  deponents  believed 
it  to  be  essential  to  the  *due  examination  of  the  accounts  that  [  *404  ] 
this  book  should  be  deposited;  and  that  ''they  do  not  know 
whether  the  said  William  Payn  has  ever,  in  fact,  parted  with 
the  possession  of  the  said  last-mentioned  book,  or  whether  he 
still  has  the  same  in  his  actual  custody ;  but,  if  the  same  be  not, 
in  fact,  still  in  the  possession  and  custody  of  the  said  W.  P.,  the 
deponents  believe  that  the  said  W.  P.  has  parted  with  the  same 
since  the  said  rule  nisi  was  granted,  for  the  purpose  of  eluding 
the  command  of  this  honourable  Court,  and  of  defeating  the  ends 
of  justice."  The  Attorney-General  cited  Rex  v.  The  Justices  of 
Leicester  (l). 

Thesiffer  (with  whom  were  Talfourd,  Serjt.,  and  T.  F.  Ellis) 
showed  cause  in  Hilary  Term  following  (2) : 

If  it  be  intended  to  deny  the  allegation  in  the  return  (which 
the  afiidavit  does  not  in  fact  do),  the  prosecutors  should  have 
traversed  the  return,  or  brought  an  action  for  a  false  return. 
The  Court  will  not  try  the  question  of  fact  on  affidavit.     If  it  be 

(1)  4  B.  &  C.  891,  896,  n.  (2)  Januarj-  18th,  1838. 
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Rex  intended  to  treat  the  return  as  a  contempt,  upon  the  matter 
Patn.  shown  in  the  affidavits,  there  should  be  a  motion  for  an  attach- 
ment. But  the  affidavits  show  no  contempt.  If  it  be  contended 
that  the  return  is  bad  on  the  face  of  it,  the  affidavits  cannot  be 
used:  and  then  the  question  is,  first,  whether  the  Court  will 
allow  such  a  question  to  be  discussed  on  this  application ;  and, 
secondly,  whether  the  return  be  not  good,  on  the  authority  of 
Rex  V.  Round  {!),  On  the  first  point,  Bex  v.  The  Justices  of 
Leicester  (2)  is  an  authority :  but  there  the  return  was  bad  upon 
the  face  of  it ;  there  is  no  authority  for  taking  a  return  off  the 
file  upon  affidavit. 

(He  was  then  stopped  by  the  Court.) 

[  405  ]  Sir  J.  CampheU,  Attorney-General,  Sir  W.  W.  Follett,  and 

F.  Robinson^  contra : 

As  to  the  form  of  the  application,  it  is  competent  to  the 
Court  to  quash  a  bad  return,  which  is  tantamount  to  taking  it 
off  the  file ;  or,  if  it  be  not  tantamount,  the  rule  may  now  be  so 
moulded  (3),  though  a  mandamus  could  not  (4).  The  return  was 
quashed  in  Rex  v.  The  Justices  of  Leicester  (5).  The  same  course 
was  pursued  in  Rex  v.  The  St.  Katharine  Dock  Company  (6). 

(Lord  Denman,  Ch.  J. :  That  was  owing  to  particular 
circumstances,  under  which  the  Court  thought  it  best  to  hear 
the  application.) 

In  Rex  V.  Romid  (7)  the  mandamus  was  to  deliver  all  books  of 
accounts,  &c.,  in  the  custody  of  the  defendant:  here  it  is  to 
deposit  two  specific  books.  And  here  the  return  applies  only  to 
the  teste  of  the  mandamus ;  whereas,  in  Rex  v.  Round  (7),  the 
defendant  returned  that  he  had  no  books  in  his  custody  when 
the  demand  was  made. 

(1)  4  Ad.  &  El.  139.  (5)  4  B.  &  C.  891,  896,  n. 

(2)  4  B.  &  C.  891,  896,  n,  (6)  38  H.  R.  260  (4  B.  &  Ad.  360). 

(3)  Ilex  V.  Tlie  Justices  of  Leicester y  It  has  been  ascertained  that  there 
4  B.  &  C.  895.  were  no  affidavits  in  either  of  tfae^e 

(4)  Jtex  V.  The  Church  TrustetB  of  two  cases. 

St,  Pancras,  3  Ad.  &  El.  535.  (7)  4  Ad.  &  El.  139. 
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(LiTTLBDALB,  J. :  My  brother  Patteson  thought  that  part  of         Rex 
the  return  superfluous.)  Path. 

The  defendant  here  ought  to  have  shown  what  he  had  done  with 
the  books.  But,  further,  the  affidavits  prove  the  return  to  be 
evasive  and  contemptuous.  The  defendant  resists  the  rule  for 
a  mandamus  on  the  ground  that  he  claims  the  custody ;  and 
then  he  returns  to  the  mandamus  by  denying  the  custody.  In 
Willcock  on  Corporations,  406,  it  is  said  that,  if  a  return 
"  attempt  to  show  an  incapacity  to  gbey  the  writ  by  reason  of 
the  change  of  circumstances,  it  must  appear  that  there  was  no 
fraud  or  stratagem  on  the  part  of  the  defendant." 

(Coleridge,   J. :   Does    not  that  arise  on   the  face  of    the        [  406  ] 
return  ?) 

In  5  Bacon's  Abr.  282,  Mandamus  (I)  (i),  it  is  laid  down  that, 
"As  every  mandamus  issues  upon  a  supposal  of  some  breach 
and  disobedience  of  the  law,  or  neglect  of  duty  in  the  person  to 
whom  it  is  directed,  the  return  thereto  must  be  certain  to  every 
respect ;  and  therefore  it  is  said  not  to  be  sufficient  to  offer  such 
matter  as  the  party  may  falsify  in  an  action,  but  also  such 
matter  must  be  alleged,  that  the  Court  may  be  able  to  judge  of 
it,  and  determine,  whether  the  party's  conduct  be  agreeable  to 
law  or  not."  In  Rex  v.  Robinso7i{2)  the  mandamus  was  to  elect 
a  mayor,  to  be  chosen  out  of  the  aldermen.  The  return  was 
that  there  were  no  aldermen;  and  the  Court  was  moved  for 
an  attachment  against  the  defendant,  for  that  this  was  rather 
a  banter  than  a  return.  The  Court  at  first  inclined  to  put 
the  prosecutor  to  his  traverse  or  action  for  false  return ;  but 
afterwards  granted  the  rule,  saying,  ''If  it  appears  this  was  a 
frivolous  return,  and  purposely  made  to  avoid  the  justice  of  the 
Court,  an  attachment  shall  go."     This  is  a  milder  proceeding. 

LoBD  Dbnman,  Ch.  J. : 

I  think  that  we  ought  not  to  have  granted  this  rule.    It  must 
be  discharged. 

LrrTLEDALE,  Patteson,  and  Willums,  JJ.  concurred. 

(1)  7th  ed.  (2)  8  Mod.  336. 

B.R. — VOL.  XLV.  83 
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Bsz  Tal/ourd,  Serjt.  applied  for  costs,  on  the  ground  of  the  rale 

Patn.        having  been  moved  with  costs ;  and  be  remarked  tbat  in  Rex  v. 

Round  {!),  where  the  costs  were  refused  on  the  ground  that  the 

[  '407  ]       return  should  have  been  fuller,  *the  question  was  raised  in  the 

regular  course,  by  argument  on  the  return. 

Per  Curiam  :  We  think  this  is  not  a  case  for  costs. 

Rule  discharged  without  costs. 


18H7. 

jan,3u        80WELL  V.   CHAMPION,   NICHOLAS  TOLMIE 
[^j  TEESIDDEE,  and  WHITE. 

(6  Adol.  &  Ellis.  407—419 ;  S.  C.  2  N.  &  P.  627 ;  W,  W.  &  D.  667 ;  7  L.  J. 

(N.  S.)  K.  B.  197.) 

In  trespass  for  taking  goods  under  process,  upon  a  regalar 
judgment,  but  in  a  place  to  which  the  process  did  not  run,  the  plain- 
tiff ma}'  recover  the  whole  value  of  the  goods,  and  not  merely  the 
amount  of  damage  which  he  has  sustained  by  their  being  taken  in  a 
wrong  place. 

The  Court  refused  to  grant  a  rule  nisi  for  a  new  trial  on  the  ground 
that  the  verdict  was  against  evidence,  where  the  damages  fell  below  20/., 
though  the  case  was  stated  to  be  of  general  importance  as  relating  to  the 
boundaries  of  a  jurisdiction. 

Attorney's  (partners)  deliyered  to  a  bailiff,  for  the  purpose  of  being^ 
executed,  a  precept,  issued  from  a  local  Court,  indorsed  with  the  attorneys' 
names,  and  directing  a  levy  U]X)n  goods  within  the  jurisdiction.  The 
attorneys  carried  on  business  at  Falmouth ;  and  the  party  to  be  levied 
upon  had  had,  for  many  yeai's,  a  house  and  goods  at  Penryn,  and  was 
not  known  to  have  a  residence  or  property  elsewhere.  The  levy  was 
made  in  that  house.  The  attorneys  had  sent  a  message  to  the  debtor, 
as  to  the  time  at  which  the  bailiff  would  levy ;  and  the  bailiff  while 
levying,  said  that  he  was  employed  by  those  attorneys.  In  an  action 
against  them  and  the  bailiff  for  unlawfully  levying,  the  attorneys 
pleaded,  1.  Not  guilty:  2.  A  justification  under  the  process:  the  bailiff 
pleaded  the  justification  only :  the  plaintiff  replied,  that  the  house  was 
not  within  the  jurisdiction ;  and  issues  were  joined  thereon. 

Held,  1 .  That  the  attorneys  were  not  entitled  to  an  acquittal  at  the  dose 
of  the  plaintiff*s  case,  in  which  the  facts  had  appeared  as  above  stated. 

2.  That,  on  the  close  of  the  whole  case,  nothing  material  having  been 
added  except  that  the  defendants,  (though  they  proved  a  regular  judg^ 
ment),  failed  to  bring  themselves  within  the  jurisdiction,  the  Judge 
ought  to  have  told  the  jury  that  there  was  no  evidence  to  implicate  the 

(1)  4  Ad.  &  El.  139. 
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attomeyK.    And  this,  even  assuming  them  to  have  known  that  the  bailiff  Sowell 

intended  le'v^inng  at  the  house  in  question ;  although,  if  they  had  known  v. 

also  that  the  house  was  beyond  the  jurisdiction,  they  might  possibly  Champion. 
.    have  been  considered  joint  trespassers  with  the  bailiff. 

Trespass  for  breaking  and  entering  plaintiff's  dwelling-house, 
and  taking  }iis  goods  therein. 

Plea  by  Champion.  That  within  the  manor  of  Penryn  . 
Forryn,  in  Cornwall,  there  now  is,  and  from  time  whereof  &c., 
hath  been,  a  certain  court  of  record  holden  in  and  for  the  said 
manor,  from  three  weeks  to  three  weeks,  before  the  steward  of 
the  said  Court,  for  the  trying  and  determining  of  all  personal 
actions  and  pleas  of  trespass  on  the  case  arising  within  the 
said  manor,  to  be  commenced  by  plaint  in  the  said  Court  to  be 
levied :  that  one  Hobert  Tresidder  levied  a  plaint  in  the  said 
♦Court  against  the  said  Richard  Sowell  (the  now  plaintiff)  for  [  *ios  ] 
causes  of  action  arising  within  the  jurisdiction,  and  such  pro- 
ceedings were  thereupon  had  in  that  Court,  that  B.  Tresidder, 
by  the  judgment  of  that  Court,  recovered  in  such  plea  against 
SoweU  112.  18s.  8r^  for  his  damages,  &c.,  as  by  the  record 
&e. :  that  B.  Tressider,  for  obtaining  satisfaction  of  the  same, 
sued  out  of  the  said  Court,  according  to  the  custom  thereof, 
a  precept  directed  to  the  bailiff  of  the  manor,  and  to  the 
defendant  Champion  and  two  others,  commanding  them,  and 
every  and  either  of  them,  that  of  the  goods  and  chattels  of  the 
said  B.  Sowell  within  the  said  manor  they  or  one  of  them 
should  cause  to  be  levied  the  damages  aforesaid,  which  the 
said  B.  Tresidder  had  recovered ;  and  which  precept,  before  the 
delivery  thereof  to  Champion,  was  duly  indorsed  to  levy  the 
whole,  with  incidental  charges,  &c. :  that  the  precept  was 
delivered  to  Champion,  who  was  the  bailiff  of  the  manor  and  an 
officer  of  the  said  Court,  to  be  executed  :  by  virtue  of  which  pre- 
cept he,  BO  being  and  as  such  bailiff,  afterwards,  &c.,  peaceably 
entered  into  the  said  dwelling-house,  &c.,  the  outer  door  being 
open,  and  the  said  dwelling-house  being  then  situate  in  the  said 
manor,  and  within  the  jurisdiction  of  the  said  Court,  in  order 
to  seize,  &c.,  and  did  then  and  there  seize,  &c.,  the  said  goods, 
&c.,  the  same  then  and  there  being  in  the  said  dwelling-house 
and  within  the  said  manor  and  jurisdiction,  for  the  purpose  of 
levying,  &c.,  and  in  so  doing  did  necessarily,  &c.,  as  it  was 

88—2 
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SowKLL  lawful  &c. :  and  that  Sowell  afterwards,  and  before  the  moneys 
Champion,  were  levied,  paid  Champion,  so  being  such  bailiff,  the  said 
damages,  whereupon  he  gave  up  the  goods  to  Sowell,  who 
accepted  the  same.     Verification. 

Pleas  by  N.  T.  Tresidder  and  White.  1.  Not  guilty.  2.  The 
[  •409  ]  same  as  Champion's  plea,  but  adding  to  the  statement  *of  his 
entry  as  bailiff  that  N.  T.  Tresidder  and  White  entered  as  his 
servants,  and  by  his  command ;  and  stating  the  goods  to  have 
been  relinquished  by  Champion,  and  by  N.  T.  T.  and  W.  as  his 
servants,  and  by  his  command,  and  with  the  consent  and  license 
of  Sowell.    Verification. 

Replication  to  Champion's  plea.  That  the  said  dwelling-house 
in  which  See.,  at  the  said  time  when  &c.,  was  not  situate  in  the 
said  manor,  and  within  the  jurisdiction  of  the  said  Court  in  the 
said  plea  mentioned,  in  manner  and  form  &c.  Conclusion  to 
the  country.  Joinder.  To  the  second  plea  of  Tressider  and 
White  there  was  a  like  replication,  and  joinder  thereon. 

On  the  trial  before  Coleridge,  J.,  at  the  Cornwall  Summer 
Assizes,  1885,  it  was  proved,  on  behalf  of  the  plaintiff,  that 
Champion,  as  bailiff,  had  levied  upon  certain  goods  of  the  plain- 
tiff under  a  precept  of  the  alx)ve  Court  indorsed  with  the  names 
of  the  defendants  N.  T.  Tressider  and  WTiite,  who  were  attorneys, 
in  partnership,  living  at  Falmouth.  The  plaintiff's  house,  in 
which  Champion  levied,  was  in  Penryn:  he  had  lived  there 
many  years;  and  it  appeared,  as  far  as  the  evidence  on  this 
subject  went,  that  he  had  no  house  or  goods  at  any  other  place. 
Evidence  was  given  that  N.  T.  Tresidder  had  spoken  to  his 
brother  (at  what  time  did  not  precisely  appear)  about  levying 
this  execution,  and  that  he  had  one  day  sent  word  to  the  plain- 
tiff that  the  levy  would  not  be  made  on  that  day,  as  Champion 
was  not  at  home.  It  was  then  proved  that  Champion,  when 
making  the  levy,  stated  that  he  was  employed  by  N.  T.  Tresidder 
and  White.  The  plaintiff's  case,  as  against  these  parties,  being 
closed  here,  their  counsel  urged  that  an  acquittal  should  be 
immediately  taken  as  against  them,  there  being  no  evidence 
[  •410  ]  *that  they  had  authorised  a  levy  on  the  premises  in  question, 
whether  situate  within  or  without  the  jurisdiction.  The  learned 
Judge  refused  to  direct  an  acquittal.     The  case  for  the  defendants 
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was  then   gone  into.     The  judgment  against  Champion  was      ^k)WELL 

proved ;  and  the  defendants*  counsel  contended,  first,  that  the    chaupiok. 

precept  was  regular,  being  founded  on  a  regular  judgment,  and 

directing  a  levy  within  the  jurisdiction ;  and  that  the  defendants 

N.  T.  Tresidder  and  White   (who   were   attorneys  for  Eobert 

Tresidder  in  the  cause  in  the  manor  Court)  had  given  no  specific 

direction  to  Champion  as  to  the  place  where  he  should  levy ; 

which  part  of  the  case  remained  as  it  had  stood  at  the  close 

of  the  plaintiff's  evidence.     It  was  further  contended  that  the 

plaintiff's  house,  where  Champion  made  the  levy,  was,  in  fact, 

within  the  jurisdiction  of  the  Court  of  Penryn  Forryn ;  and  on 

this  latter  point  a  good  deal  of  evidence  was  given.     The  learned 

Judge  left  it  to  the  jury  to  say,  first,  whether  N.  T.  Tresidder 

and  White  directed  Champion  to  levy  in  the  house  in  question ; 

and,  secondly,   whether  the  house  was  within   the  manor  of 

Penryn   Forryn ;    and  he  stated   that,  if  they  found   for  the 

plaintiff  on  these  points,  the  damages   would   be  the  amount 

levied,  18Z.  11«.  8d.     The  jury  found  for  the  plaintiff  on  both  the 

points  left,  and  assessed  the  damages  as  directed  by  the  learned 

Judge.     Leave  was  given  to  move  to  enter  a  verdict  for  N.  T. 

Tresidder  and  White,  if  this  Court  should  be  of  opinion  that 

there  was  no  evidence  to  go  to  the  jury  of  their  having  employed 

Champion  to  levy  at  the  house  in  question. 

Cronder,  in  the  ensuing  Term,  November  5th,  1835,  moved 
accordingly.  He,  at  the  same  time,  moved,  on  behalf  of 
Champion,  for  a  new  trial,  on  the  ground  that  *the  learned  [  •4ii  ] 
Judge  had  misdirected  the  jury  as  to  the  amount  of  damages ; 
contending  that,  as  the  goods  were  taken  under  a  valid  judgment 
and  precept,  for  a  debt  not  now  denied  to  have  been  due,  the  true 
measure  of  damages  was  the  injury,  if  any,  which  the  now  plaintiff 
had  suffered  by  having  his  goods  taken  in  an  improper  place, 

(Coleridge,  J. :  Damages  were  pressed  for ;  and  I  told  the 
jury  that  the  plaintiff  must  be  replaced  in  the  situation  in  which 
he  was  before  the  levy.) 

Cronder  also  moved  for  a  new  trial,  on  the  ground  that  the 
verdict  was  against  evidence  as  to  the  extent  of  the  manorial 
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SowsLL      jurisdiction ;   and  he  urged  that,  although  the  damages  were 
Champion,    below  20/.,  the  question,  affecting  the   general   interest  of  a 
district,  was  important  enough  to  warrant  a  departure  from  the 
general  practice  on  the  subject  of  new  trials. 

Lord  Denman,  Ch.  J. : 

On  the  first  point  I  think  there  ought  to  be  a  rule.  As  to  the 
amount  of  damages,  I  am  of  opinion  that  the  learned  Judge  left 
the  question  in  the  manner  most  favourable  to  the  defendants. 
Parties  are  not  to  extort  even  what  is  justly  due,  by  the  improper 
execution  of  a  warrant.  It  might  lead  to  the  most  fatal  conse- 
quences if  we  were  to  hold  otherwise.  The  person  who  takes 
upon  him  to  exact  money  by  an  authority  which  he  does  not 
possess  is  bound  to  repay  what  he  has  so  levied.  As  to  the 
question  upon  the  evidence  of  jurisdiction,  I  regret  that  we 
should  be  obliged  to  refuse  a  rule  for  a  new  trial,  in  a  case 
affecting  the  general  interests  of  a  neighbourhood  ;  but  I  think 
the  apprehension  of  that  inconvenience  in  a  particular  case  ought 
not  to  make  us  depart  from  the  regulation  which  has  been  laid 
down  in  cases  where  the  damages  fall  below  20/. 

[  412  ]       Pattesox,  J. : 

I  am  of  the  same  opinion.  As  to  the  amount  of  damages,  the 
reduction  would  not  perhaps  be  mischievous  in  the  present  case  ; 
but  I  am  afraid  of  the  principle  that  would  he  established  if  we 
held  that,  where  money  has  been  levied  by  an  illegal  course  of 
proceeding,  the  damage  to  be  taken  into  consideration  is  only  the 
amount  of  injury  actually  sustained.  All  kinds  of  irregularities 
would  follow  if  such  a  doctrine  were  admitted. 

Williams,  J. : 

To  admit  the  proposed  mode  of  estimating  damages  would  be, 
in  effect,  iallowing  the  illegal  proceeding  to  stand  good.  The  only 
way  to  deal  with  it  is  to  set  aside  what  has  been  done  altogether. 

Coleridge,  J.  concurred. 

Rule  nisi  granted,  to  enter  a  verdict  for  Tresidder 
and  White. 
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[After  argument :]  Sowbll 

V, 

LoBD  Denman,  Ch.  J.,  now  delivered  the  judgment  of  the  Court :       r  ^^^  -j 

This  case  turns  upon  the  question,  whether  the  defendant 
Champion,  being  the  bailiff  for  executing  process  within  an 
inferior  jurisdiction,  was  directed  by  the  other  two  defendants, 
being  the  attorneys  who  sued  out  the  process,  to  make  a  levy  in 
the  plaintiff's  house,  which  was  proved  to  be  out  of  the  jurisdic- 
tion. The  rule  was  granted  on  a  doubt  whether  there  was  any 
evidence  of  such  specific  direction. 

All  the  defendants  pleaded  not  guilty  ;  and,  secondly,  a  justi- 
fication, under  the  judgment  and^./a.,  averring  the  plaintiff's 
house  to  be  within  the  jurisdiction.  The  plaintiff  contented 
himself  at  first  with  proving  the  goods  seized,  and  that  they 
were  taken  by  the  defendant  Champion,  under  a  precept  handed 
to  him  by  the  defendants  Tresidder  and  White.  At  the  close  of 
this  case,  the  counsel  for  Tresidder  and  White  applied  to  the 
learned  Judge  to  direct  their  acquittal,  which,  we  think,  he  pro- 
perly refused.  The  ground  for  the  application  was  the  alleged 
absence  of  any  evidence  against  them  to  make  them  eo-tres- 
passers ;  but  this  ground,  if  true  in  fact,  would  by  itself  have 
been  wholly  insufficient  to  warrant  it.  The  application  to  a 
Judge,  in  the  course  of  a  cause,  to  direct  a  verdict  for  one  or  more 
of  several  defendants  in  trespass  is  strictly  to  his  discretion ;  and 
that  discretion  is  to  be  regulated,  not  merely  by  the  fact  that  at 
the  close  of  the  plaintiff's  case  no  evidence  appears  to  affect  them, 
but  by  the  probabilities  whether  any  such  will  arise  before  the 
whole  evidence  in  the  cause  closes.  There  is  so  palpable  a 
failure  of  justice,  when  the  evidence  for  the  defence  discloses 
a  case  against  a  defendant  already  prematurely  acquitted,  that 
*8nch  acquittal  ought  never  to  take  place,  but  where  there  is  the  [  *^i^  ] 
strongest  reason  to  believe  that  such  a  consequence  cannot 
follow.  In  the  present  case,  we  think  that  if,  in  truth,  there 
had  been  nothing  for  the  jury  to  consider,  as  against  these  two 
defendants,  the  Judge  would  have  exercised  a  sound  discretion 
in  refusing  to  direct  their  acquittal  when  the  application  was 
made;  but  we  are  of  opinion  that,  until  the  judgment  was  put 
in,  and  they  appeared  to  be  acting  as  attorneys  in  the  execution 
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SowBLL  of  a  judgment,  they  could  be  considered  only  as  directing  a 
Champiok.  seizure  of  the  plaintiff's  goods  without  any  authority  ;  and 
although  the  direction  was,  in  terms,  to  seize  within  one  juris- 
diction, and  the  seizure  was,  in  fact,  made  in  another,  yet  it 
was  open  for  the  jury,  as  against  wrong  doers,  to  consider, 
upon  the  evidence,  whether  they  did  not  direct  the  seizure  to 
be  made  in  that  place  in  which  they  certainly  knew  that  it  would 
take  place. 

Tlie  defendants  then  attempted  to  establish  their  justification, 
but  failed :  they  proved,  however,  a  judgment  against  the  plain- 
tiff, and  an  execution  regular  in  all  respects,  except  that  the 
plaintiff's  house  was  not  within  the  jurisdiction.  In  the  course 
of  this  evidence,  however,  it  clearly  appeared  that  the  two 
attorneys  had  merely  handed  the  precept  to  the  bailiff  to  be 
executed  ;  and  it  was  now  contended  that  they  wei*e  not  liable  to 
an  action  of  trespass,  if  he  acted  beyond  the  bounds  of  his 
franchise,  which  it  was  his  duty  to  know,  and  not  their's.  The 
plaintiff  not  disputing  this  general  proposition,  contended  that 
the  attorneys  had,  in  effect,  taken  upon  themselves  to  order  the 
bailiff  to  enter  the  plaintiff's  house.  The  circumstances  relied 
upon  to  prove  this  proposition  were  that^  all  these  persons  living 
near  together  and   being  acquamted,  and  the  plaintiff  having 

[  •417  1  *notorioubly  no  other  house  than  this,  and  no  goods  but  what 
were  in  this,  the  bailiff  must  have  understood  the  attorneys, 
when  he  received  the  precept  from  them,  to  intend  that  he 
should  make  the  seizure  in  that  identical  house :  and,  further, 
that  one  of  the  attorneys  sent  a  message  to  the  plaintiff  to 
inform  him  that  Champion  was  about  to  be  absent  a  short  time, 
and  would  not  levy  on  that  day.  The  special  pleas,  pleaded  by 
all  the  defendants,  were  also  strongly  urged,  as  showing  that 
they  all  avowed  and  justified  the  fact  of  levying  at  the  plaintiff's 
house ;  Tresidder  and  White  thus  adopting  the  act  of  Champion, 
as,  indeed,  they  might  fearlessly  do,  if  they  believed  their  own 
plea  that  the  house  was  within  the  jurisdiction. 

Upon  consideration  these  grounds  appear  to  us  all  insufficient. 

1.  The  attorney,  who  places  a  writ  for  execution  in  the  hands 

of  an  officer,  does  a  lawful  act,  though  he  may  be  fully  persuaded 

that  the  officer  will  be  likely  to  execute  it  in  some  particular 
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place  which  may  turn  out,  upon  inquiry,  to  be  out  of  his  juris-  Sowbll 
Miction.  The  attorney's  opinion  upon  such  a  point  is  immaterial,  champion. 
unless  he  induces  the  officer  to  act  upon  it.  He  is  not  bound  to 
form  any :  the  officer  must,  at  his  peril,  act  where  he  has  the 
power.  We  think  that  the  circumstances  of  the  case  go  no 
further  than  to  show  that,  when  the  attorney  gave  the  precept, 
he  thought  it  would  be  executed  at  the  plaintiff's  house,  without 
directing  or  authorising  it. 

2.  If  it  could  be  pressed  even  to  the  extent  of  implying  that 
the  attorney  knew  the  bailiff  intended  to  do  so,  we  cannot  say 
that  is  any  evidence  of  his  giving  such  authority.     The  bailiff 

may  have  told  him  his  intention,  *and  the  attorney  may  have  [  *4i8  ] 
-either  thought  him  right,  or  not  thought  about  the  matter. 
That  the  bailiff's  intention  originated  with  some  act  or  word 
•of  the  attorney  is  not  at  all  evidenced  by  the  knowledge  now 
supposed.  If,  indeed,  the  bailiff  had  communicated  his  inten- 
tion, with  respect  to  a  house  that  the  attorney  knew  to  be  out 
of  the  jurisdiction,  his  acquiescence  in  an  act  he  must  have 
known  to  be  illegal  might  possibly  have  made  him  a  joint 
trespasser,  fiut  every  thing  here  makes  it  impossible  to  doubt 
the  attorney*s  bond  Jide  belief  that  the  house  was  within  the 
jurisdiction. 

3.  Furthermore,  the  plaintiff  argues  the  co-operation  of  all 
the  defendants  in  the  unlawful  entry  of  the  plaintiff's  house 
from  the  special  pleas.  He  contends  that,  if  the  attorney  gave 
no  special  directions  to  the  bailiff,  he  would  have  rested  on  the 
general  issue,  and  not  have  defended  himself  by  asserting  the 
lawfulness  of  the  act,  as  done  within  the  jurisdiction.  The 
introduction,  however,  of  a  special  plea  on  the  record  can 
furnish  no  evidence  in  answer  to  the  general  issue.  A  defen- 
dant, by  adducing  evidence  on  a  second  plea,  may  strengthen 
against  himself  a  case  already  made  on  the  first;  but  he 
makes  no  such  case  by  the  mere  averments  or  admissions  in 
such  plea. 

Upon  the  whole,  therefore,  we  think  that,  at  the  close  of  the 
case,  as  the  two  defendants  Tresidder  and  White  would  have 
been  entitled,  if  sued  without  Champion,  to  a  nonsuit,  they  were 
♦entitled  to  a  positive  direction  from  the  Judge  to  the  jury  that 
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sowELL      they  ought  to  find  a  verdict  in  their  favour ;  and  that  he  wa& 
Champion,    raistaken  in  leaving  it  at  all  as  an  open  question  for  their  con- 
sideration.   It  follows  that,  as  these  defendants  are  to  have  the 
same  benefit  now  as  if  the  Judge  had  given  that  strong  diree- 
[  '^i-*  ]       tion,  and  a  verdict  had  passed  in  their  favour,  *a  verdict  of  Not 
guilty  ought  now  to  be  entered  for  them. 

Ride  absolute. 


IN   THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Kino's  Bench.) 


1887.  HITCHCOCK  V.  COKER(l). 

__*         (6  AdoL  &  EUift,  43S— 457  ;  S.  C.  1  N.  &  P.  79(5;  2  II.  &  W.  464  ;  6  L.  J. 

[  438  ]  (N.  S.)  Ex.  260.) 

Declaration,  iu  assumpsit,  that,  before  and  at  the  time  of  the  promise, 
plaintiff  was  a  druggist,  and  had  taken  defendant  into  his  service  as. 
assistant,  at  an  annual  8alar}%  on  condition  (among  other  things)  that 
defendant  should  enter  into  and  pei'form  the  agreement  after  mentioned ; 
that  defendant,  in  consideration  of  the  premises,  and  in  performance  of 
the  condition,  by  an  agreement,  reciting  as  above,  agreed  with  plaintiff 
that,  if  defendant  should  at  any  time  thereafter  exercise  the  trade  or 
business  of  a  chemist  and  druggist  in  the  town  of  T.,  or  within  thi'ee^ 
miles  thereof,  defendant  should  jmy  plaintiff  500/.  as  liquidated  damagesi. 
Allegation  of  mutual  promises  to  perform  the  agreement ;  and  thait 
defendant  exercised  the  trade  within  T.  Breach,  non-payment  of  500/» 
Verdict  for  plaintiff,  on  tio^i  assumpsit, 

Ileld,  by  the  Court  of  Exchequer  Chamber  (on  error  fi-om  the  Court 
of  K.  B.,  in  which  judgment  had  been  arrested), 

1.  That  there  was  a  legal  consideration  for  the  contract. 

2.  That  the  Court  could  not  enter  into  the  question,  whether  the- 
consideration  was  equal  iu  value  to  the  I'estraint  agreed  to  by  the 
defendant. 

3.  That  the  restraint  was  not  shown  to  be  unreasonable  or  oppressive 
by  the  circumstance  that  its  duration  was  not  limite<l  to  the  life  of  thc<^ 
plaintiff,  or  to  the  time  during  which  he  should  cuit}'  on  the  business. 

Judgment  for  the  plaintiff. 

Assumpsit.  The  declaration  stated  that,  before  and  at  the^ 
time  of  making  the  agreement  and  the  promise  of  defendant 
thereinafter  mentioned,  the  plaintiff  was  a  druggist,  and  had 
taken  defendant  into  his  service  as  an  assistant  in  his  said 

(1)  Cited  by  Lindley,  M.  B.,  and  »0  L.  T.  569,  C.  A. ;  a  case  in  which 
followed  in  llayuts  v.  Ikunan  [1899]  all  the  principal  modem  authorities. 
2  Ch.  13,  30,  68  li.  J.  Ch.  419,  421.       arc  cite<i  and  considereil.-  -B,  C. 
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trade,  at  a  certain  annual  salary,  upon  condition  (amongst  other  hitchcook 
things)  that  defendant  should  enter  into  and  observe  and  perform  cokbb. 
the  agreement  thereinafter  contained :  that,  in  consideration  of 
the  premises,  and  in  performance  of  the  said  condition,  to  wit 
on  12th  of  April,  1832,  by  a  certain  agreement  then  made  by 
and  between  defendant  of  the  one  part  and  plaintiff  of  the 
other,  (after  reciting  that  plaintiff  had  taken  defendant  into  his 
service  as  an  assistant  at  a  certain  annual  salary,  upon  condition, 
amongst  other  things,  that  defendant  should  enter  into  and 
observe  and  perform  the  agreement  thereinafter  contained)  the 
defendant  did,  in  and  by  the  said  agreement,  promise  and  agree 
to  and  with  the  plaintiff  that,  if  defendant  should  at  any  time 
thereafter,  directly  or  *indirectly,  either  in  his  own  name  or  in  [  •439  ] 
the  name  of  any  other  person,  use,  exercise,  carry  on,  or  follow 
the  trades  or  businesses  of  a  chemist  and  druggist,  or  either  of 
them,  within  the  town  of  Taunton,  in  the  county  of  Somerset, 
or  within  three  miles  thereof,  then  defendant,  his  executors,  »)tc., 
should  or  would,  on  demand,  pay  plaintiff,  his  executors,  &c., 
500/.,  as  and  for  liquidated  damages ;  and  the  said  agree- 
ment being  so  made  as  aforesaid,  afterwards,  to  wit  on  &c., 
(mutual  promises  to  perform  the  agreement) :  and,  although  &c. 
(allegation  of  performance  by  plaintiff),  yet  defendant  hath  not 
performed  the  said  agreement  on  his  part,  but,  on  the  contrary, 
afterwards,  and  after  the  making  the  said  agreement,  to  wit 
21st  of  April,  1832,  defendant  in  his  own  name  used  and 
exercised,  carried  on  and  followed,  the  trades  and  businesses 
of  a  chemist  and  druggist  within  the  said  town  of  T.,  in  the  said 
county  of  S.,  contrary  to  the  said  agreement:  and,  although 
plaintiff  afterwards,  to  wit  20th  of  January,  1835,  demanded  of 
defendant  the  said  5002.,  yet  defendant,  not  regarding  &c.,  hath 
not  as  yet  paid  &c.     Flea,  non  asauvqmit. 

On  the  ti-ial  before  Gurney,  B.,  at  the  Somersetshire  Sprhig 
Assizes,  1885,  the  jury,  by  agreement  of  the  parties,  found 
a  verdict  for  the  plaintiff,  assessing  the  actual  damages  at 
500/.,  whether  the  500/.  in  the  agreement  mentioned  was  to  be 
considered  as  liquidated  damages  or  a  penal  sum.  In  Easter 
Term,  1835,  Erie  obtained  a  rule,  in  the  Court  of  King's  Bench, 
to  show  cause  why  judgment  should  not  be  arrested. 
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Hitchcock  Bompas^  Serjt.  and  Crowiler  showed  cause  in  Easter  Teiin 

CoKER.  last  (1) : 

[  *440  ]  The  agreement    recites    that   the  plaintiff  *had    taken  the 

defendant  in  consideration  of  his  performing  the  agreement; 
and  then  there  are  mutual  promises  to  perform,  which  are  the 
consideration  for  each  other.  The  promise  alleged  in  the 
declaration  to  be  broken  is,  therefore,  on  the  whole,  upon  an 
executory  consideration.  It  is  not  as  if  the  defendant  had 
promised  in  consideration  of  the  plaintiff  having  taken  him. 
The  general  question  is,  whether  the  restraint  of  trade  here  be 
larger  than  the  law  will  sanction.  Some  cases  are  collected  in 
Com.  Dig.  Trade  (D  3),  and  in  note  (1)  to  Hunlocke  v.  Blarkloa'€{2), 
The  leading  case  is  Mitchel  v.  Reynolds  (s).  There  a  bond  not 
to  carry  on  the  trade  of  a  baker  within  a  parish  was  held  good ; 
and  Parker,  Ch.  J.  said  that,  whether  by  promises  or  bond,  a 
general  restraint  was  bad,  but  a  restraint  as  to  a  particular 
place  good,  if  there  appeared  a  sufficient  consideration.  Many 
parishes  are  larger  than  the  space  to  which  the  present  contract 
extends.  In  Wickens  v.  Evans  {4)  parties  mutually  agreed  to 
abstain  from  interfermg  with  each  other  in  large  districts  of 
England,  and  it  was  held  good.  In  Homer  v.  Graves  (5)  an 
agreement  not  to  practise  as  a  dentist  within  100  miles  of  York, 
without  the  plaintiff's  consent,  while  the  plaintiff  should  be 
practising  as  a  dentist,  was  held  bad,  on  the  ground  that  the 
restraint  was  larger  than  was  needed  for  the  plaintiff's  protection. 

(Coleridge,  J. :  Here  the  agreement  restrains  the  defendant, 
though  the  plaintiff  should  leave  the  place,  or  quit  practice, 
or  die.) 

The  agreement  would  probably  be  construed  as  a  personal  con- 

[  *44i  ]       tract,  expiring  *with   the   lives  of  the  parties.      Besides,  the 

plaintiff  might  choose  to  bargain  for  a  restraint  enabling  him 

to  sell  his  practice,  or  to  bequeath  it.     Many  of  the  agreements 

(1)  April  30, 1836, before  LordDen-  S,  C,  in  1  Smith's  Leading  Cases, 
man,  Ch.  J.,  Littledale,  Patteson,  and      p.  181. 

Coleridge,  JJ.  (4)  32  R.  E.  806  (3  Y.  &  J.  31»). 

(2)  2  Wms.  Saimd.  156.  (5)  33  E.  E.  635  (7  Bing.  735). 

(3)  1  P.  Wms.  181,     See  notes  on 
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which  have  been  held  good  were  in  this  form.     In  Davis  v.    Hitchcock 

Mason  (i)  a  bond  conditioned  that  the  defendant,  who  had  been       coker. 

taken  as  assistant  to  the  plaintiff,  a  surgeon  and  apothecary, 

should  not  practise  within  ten  miles  of  Thetford,  was  held  good. 

There  the  consideration  was  like  that  in  the  present  case,  even 

if  it  be  held  executed.    In  that  case  there  was  no  limitation  of 

the  contract  to  the  duration  of  the  plaintiff's  practice  or  life : 

and  there  was  none  such  in  Chesman  v.  Nainhy  (2),  or  in  Hay  ward 

v.  Young  {9),  where  the  restraint  extended  over  twenty  miles. 

In  Young  v.  Timmins  (4)  the  restraint  was  held  to  be  bad,  as 

being  without    adequate  consideration,  the    one    party  being 

restrained  from  working  without  the  consent  of  the  other,  who 

was  not  bound  to  find  work,  and  was  expressly  allowed  to  employ 

others,  and  rescind  the  agreement  at  three  months'  notice. 

When  it  is  said  that  there  must  be  adequate  consideration,  it  is 

not  meant  that  the  Court  will  inquire  whether  the  party  sub< 

mitting  to  the  restraint  made  a  judicious  contract.     There  must 

be  a  legal  consideration  to  support  the  promise ;  and  the  cases 

decide  that   the  taking   into  service  is  such.     In  Mitchd  v. 

Reynolds  (5)  one  test  put  is  the  advantage  to  the  party  who 

imposes  the  restraint.     In  Homer  v.  Ashford{(i)  it  was  held 

sufficient,  on  general  demurrer,  that  the  declaration  stated  the 

covenant  to  be  "  for  .the  considerations  *therein  mentioned."       [*442j 

This  shows  that  the  magnitude  of  the  consideration  moving  the 

party  promising  is  hot  to  be  weighed  by  the  Court,  if  there  be 

some  legal  consideration. 

Erie  and  Kingldke^  contra  : 

No  consideration  appears  for  the  agreement  itself,  except  that 
the  plaintiff  had  taken  the  defendant  into  his  service :  that  is  an 
executed  consideration,  and  without  a  request.  Mutual  promises 
form  a  good  con^deration,  where  the  agreement  itself  is  good ; 
but,  according  to  the  cases,  an  agreement  in  restraint  of  trade 
must  itself  be  upon  good  consideration.    It  makes  no  difference 

(1)  2  B.  R  562  (5  T.  E.  118).  (3)  2  Chitty,  407. 

(2)  2  Str.  739 ;  8.  C.  2  Ld.  Eay.  (4)  1  Cr.  &  J.  331 ;  1  Tyr.  226. 
1456;  8.  a.  ill  error,  in  Dom.  Proc.          (5)  1  P.  Wms.  1»0,  191,  192. 

1  Br.  P.  C.  234  (2nd  ed.).  (6)  28  R.  R.  634  (3  Ring.  322). 
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Hitchcock  that  the  agreement  states  the  plaintiff  to  have  taken  the  defendant 
CoKBB.  on  condition  that  the  latter  would  perform  an  agreement  not  then 
existing.  But,  independently  of  this  objection,  there  is  no  con- 
sideration unless  the  plaintiff  part  with,  or  the  defendant  receive, 
some  advantage.  Here  the  plaintiff  is  bound  to  nothing,  and 
the  defendant  gets  nothing.  At  all  events  the  consideration 
is  not  adequate  to  the  restraint.  In  Mitchel  v.  Itet/nolds  (i) 
Parker,  Ch.  J.,  says,  ^' Where  a  contract  for  restraint  of  trade 
appears  to  be  made  upon  a  good  and  adequate  consideration, 
so  as  to  make  it  a  proper  and  useful  contract,  it  is  good."  In 
Gate  V.  Reed  (2)  Lord  Ellenborough  says,  "  The  restraint  on  one 
side  meant  to  be  enforced  should  in  reason  be  coextensive  only 
with  the  benefits  meant  to  be  enjoyed  on  the  other ; "  and  he 
adds  that  the  Courts  will  so  construe  the  agreements  as  to  make, 
if  possible,  the  benefits  coextensive.  Therefore  a  mere  technical 
consideration  is  not  enough.  In  an  Anonymom  case  in  Moore (3), 
[  '^^s  ]  it  was  held  that  no  *action  lay  on  a  bond,  by  an  apprentice  of  a 
mercer  of  Nottingham  to  his  master,  not  to  exercise  the  trade  in 
Nottingham  for  four  years.  In  another  Anonymous  (4)  case  in 
the  same  book,  a  bond  conditioned  not  to  exercise  the  trade  of 
a  blacksmith  in  South  Mims  was  held  bad.  No  consideration 
appeared  in  these  cases ;  and  the  Court  presumed  none,  though 
the  contracts  were  under  seal.  In  Chenman  v.  Nainby{o)  the 
Court  thought  there  was  ground  for  inferring  a  covenant  to 
instruct  for  three  years.  In  Horner  v.  Graves  (6)  the  Court 
adverted  to  the  question  of  the  slenderness  of  consideration  as 
a  proper  test,  though  the  decision  was  principally  on  another 
point.  Further,  an  agreement  of  this  sort,  to  be  good,  must  not 
be  oppressive ;  which  it  is,  if  it  impose  a  restraint  greater  than 
is  necessary  for  the  plaintiff's  protection  (7).  Here  the  time 
during  which  the  defendant  is  restrained  is  longer  than  the 
plaintiff  can  require,  inasmuch  as  it  is  not  put  an  end  to  by  the 
plaintiff's  death  or  retii'ement  from  business.    Suppositions  have 

(1)  1  P.  Wma.  186.  1456 ;  S,  C.  in  error,  in  Dom.  Proo. 

(2)  9  E.  E.  376  (8  East,  80).  1  Br.  P.  C.  234  (2nd  ed.). 

(3)  Moore,  115,  pi.  259.  (6)  33  E.  R,  635  (7  Bing.  735). 

(4)  Moore,  242,  pi.  379;  S.  C.  2  (7)  Per    Curiam,    in    ILprner    v. 
Leon.  210.  Gratfes,  33  R.  R.  at  p.  642  (7  Bin- 

(5)  2  Str.  739;  S.  C.  2  Ld.  Ray.  743.) 
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been  made  for  the  plaintiflf,  upon  which  it  might  possibly  be  for  Hitchcock 
his  benefit  that  the  restraint  should  not  be  put  an  end  to  by  his  gok£b. 
own  death  or  ceasing  to  carry  on  the  business :  but  the  restraint 
is  general,  and  will,  if  the  agreement  be  upheld,  operate  whether 
those  suppositions  be  verified  or  not.  The  objections  hitherto 
have  been  made  principally  to  the  extent  of  space  to  which  the 
contract  extended :  but  its  duration  is  manifestly  as  much  a  test 
of  *its  reasonableness.  In  Dart«  v.  Mason  (i)  and  Homer  v.  [  *444  ] 
Ashford  {2)  the  duration  was  limited  to  fourteen  years:  in 
Mitchel  V.  Reynolds  (3)  to  five.  It  does  not  appear  whether  there 
was  a  limit  in  Hay  ward  v.  Young  (4).  If  the  agi'eement  here  be 
construed  as  limited  to  the  time  during  which  the  defendant 
should  remain  in  the  plaintiff's  service,  the  declaration  is  bad, 
for  want  of  an  allegation  that  the  defendant  was  still  in  the 
service.  Fo  if  it  be  construed  as  limited  to  the  life  of  the 
plaintiff,  or  his  carrying  on  trade  by  himself  or  his  executors  or 
assigns,  the  corresponding  allegations  are  wanting. 

Cnr.  adv.  vidt. 

LoBD  Denman,  Ch.  J.,  in  Trinity  Term  last  (May  25th),  delivered 
the  judgment  of  the  Court  of  King's  Bench.  After  stating 
the  nature  of  the  motion,  his  Lordship  said  : 

Some  minor  objections  were  taken  to  the  declaration,  which  it 
is  unnecessary  to  notice,  as  we  are  of  opinion  that  the  agreement 
itself  is  illegal. 

The  law  upon  this  subject  has  been  settled  by  a  series  of 
decisions,  from  Mitchel  v.  Reynolds  (n)  to  Hoimer  v.  Oraves{5); 
viz.,  that  an  agreement  for  a  partial  and  reasonable  restraint  of 
trade  upon  an  adequate  consideration  is  binding,  but  that  an 
agreement  for  general  restraint  is  illegal.  What  shall  be  con- 
sidered as  a  reasonable  restraint  was  much  discussed  in  the  case 
of  Homer  v.  Graves  (5) ;  where  the  Chief  Justice  of  the  Common 
Pleas  observed  (6),  "  We  do  not  see  how  a  better  test  can  be 
applied  to  the  question  whether  reasonable  *or  not,  than  by  con-  [  *Uo  ] 
sidering  whether  the  restraiAt  is  such  only  as  to  afford  a  fair 

(1)  2  B.  B.  562  (5  T.  B.  118).  (4)  2  Chitty,  407. 

(2)  28  B.  B.  634  (3  Bing.  323).  (5)  33  B.  B.  635  (7  Bing.  735). 

(3)  1  P.  Wma.  181.  (6)  33  B.  B.  at  p.  642  (7  Bing.  743). 
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Hitchcock  protection  to  the  interests  of  the  party  in  favour  of  whom  it  is 
CoKEu.  given,  and  not  so  large  as  to  interfere  with  the  interests  of  the 
public.  Whatever  restraint  is  larger  than  the  necessary  protec- 
tion of  the  party,  can  be  of  no  benefit  to  either,  it  can  only  be 
oppressive ;  and  if  oppressive,  it  is,  in  the  eye  of  the  law,  unrea- 
sonable. Whatever  is  injurious  to  the  interests  of  the  public  is 
void,  on  the  grounds  of  public  policy.*'  It  may  indeed  be  said 
that  all  such  agreements  interfere  in  some  degree  with  the  public 
interest ;  and  great  difficulty  may  attend  the  application  of  that 
test,  from  the  variety  of  opinions  that  may  exist  on  the  question 
of  interference  with  the  public  interest  which  the  law  ought  to 
permit.  But,  on  the  other  hand,  it  appears  quite  safe  to  hold 
that  the  law  will  not  enforce  any  agreement  for  curtailing  the 
rights  both  of  the  public  and  the  contracting  party,  without  its 
being  necessary  for  the  protection  of  him  in  whose  favour  it 
is  made. 

In  that  case,  the  question  arose  upon  the  distance  to  which 
the  restraint  extended:  here  it  arises  upon  the  time.  The 
agreement  as  to  time  is  indefinite ;  it  is  not  limited  to  such  time 
as  the  plaintiff  should  carry  on  business  in  Taunton,  nor  to  any 
given  number  of  years,  nor  even  to  the  life  of  the  plaintiff:  but 
it  attaches  to  the  defendant  so  long  as  he  lives,  although  the 
plaintiff  may  have  left  Taunton,  or  parted  with  his  business, 
or  be  dead.  None  of  the  cases  in  the  books  turn  upon  this 
question ;  it  is  indeed  alluded  to  in  Chesman  v.  Xainby  (i) ;  and 
[  *446  ]  the  counsel  for  the  plaintiff  below,  arguendo^  *seems  to  admit 
that  the  bond  on  which  that  action  was  brought  could  not  be  put 
in  force  for  a  breach  after  the  death  of  the  obligee:  but  the 
breach  was  assigned  on  another  part  of  the  condition,  and  held 
good.  In  the  present  case,  the  agreement,  not  being  under  seal, 
and  not  being  divisible,  if  bad  in  part,  is  bad  altogether.  In 
the  absence  of  any  authority  establishing  the  validity  of  an 
agreement  thus  indefinite  in  point  of  time,  and  trying  the 
reasonableness  of  it  by  the  test  above  alluded  to,  we  think  that 
the  restraint  is  larger  than  the  necessary  protection  of  the  party 
in  favour  of  whom  it  is  giv^n  requires,  and  that  it  is  therefore 

(1)  2  Str.  739;  S.  0.  2  lid.  Bay.  1456;  S.  C.  in  error,  in  Dom.  Proc. 
1  Br.  P.  C.  234  (ind  ed.). 
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oppressive  and  unreasonable.     The  consideration  for  this  agree-    Uitchoook 

ment  appears  to  have  been  trifling;   but,  even  if  it  had  been       Ookeb. 

much  more  valuable,  the  same  result  would  have  followed.    The 

judgment  must  be  arrested. 

Ride  absolute. 

Error  having  been  brought  in  the  Court  of  Exchequer 
Chamber,  the  case  was  argued  on  Saturday,  November  26th, 
1836,  before  Tindal,  Ch.  J.,  Lord  Abinger,  C.  B.,  Gaselee  and 
Yaughan,  JJ.,  Bolland  and  Alderson,  Barons. 

Sir  W.  W.  Folletty  for  the  plaintiff  in  error  (the  plaintiff 
below) : 
The  plaintiff  was  not  bound  to  take  the  defendant  into  his 
service :  his  doing  so,  therefore,  constitutes  a  good  consideration: 
the  defendant  has  learned  the  secrets  of  the  business,  and  has 
become  acquainted  with  the  customers.  The  objection  as  to  the 
restraint  being  larger  than  is  beneficial  to  the  plaintiff  was  for 
the  parties  themselves  to  consider :  but,  in  fact,  it  is  not  larger. 
First,  as  to  the  magnitude  of  the  consideration,  *there  is  here  a  [  •447  ] 
full  consideration  in  fact :  but  it  is  necessary  only  that  there 
should  be  a  consideration  capable  of  legally  supporting  an  agree- 
ment: the  magnitude  of  its  value,  provided  there  be  a  legal 
value,  the  Court  cannot  consider.  This  is  all  that  the  dicta  to 
be  found  (for  instance)  in  Mitchel  v.  Reynolds  (i),  Horner  v. 
Graves  {2),  Davis  v.  Mason  {z),  Gale  v.  2iecd(4),  and  Young  v. 
Timmins  (5)  can  mean. 

(Aldebson,  B.  :  If  the  consideration  were  so  small  as  to  be 
colourable,  the  agreement  would  be  bad.) 

That  is  the  full  extent  to  which  the  dicta  can  be  held  properly 
to  go.  The  language  which  has  been  supposed  to  touch  upon 
the  amount  of  consideration  had  reference  to  the  cases  of 
bonds,  where  no  consideration  at  all  appeared,  as  in  the  case  of 
the  dyer  who  gave  a  bond  without  consideration  (6).    In  Horner  v. 

(1)  1  P.  Wms.  181.  (6)  Year  B.  Pasch.  2  Hen.  V.  fol.  5, 

(2)  33  B.  R.  635  (7  Bing.  735).  B.  pi.  26;  agreed  to  per  Curiam, 

(3)  2  B.  B.  562  (5  T.  B.  118).  in  the  Anwiymtnis  case,  Moore,  242, 

(4)  9  B.  B.  376  (8  East,  80).  pi.  379 ;  S.  C,  2  Leon.  210 ;  and  »ee  in 

(5)  1  Cr.  &  J.  331 ;  1  T^rr.  2^6.  Mitchdl  v.  liei/noide,  1  P.  Wins.  193. 

B.R. — ^VOL.  XLV.  84 
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Hitchcock    Graves  (i)  the  amount  of  conBideration  was  not  the  ground  of 
CoKEB,       decision.      Secondly,  the  extent  of  the  restraint  is  reasonable. 
In  Horner  v.  Graves  (i)  the  restriction  was  thought  to  extend  to  a 
distance  which  could  not  be  of  any  benefit  to  the  plaintiff. 

(Lord   Abinger,  C.  B.  :    I   should   have  thought  that  both 
questions  were  for  the  jury.) 

It  is  difficult  to  see  how  the  questions  can  be  raised  on  the 
record.  In  Bxnin  v.  Guy  (2)  the  restriction  of  an  attorney's 
practice  extended  to  London  and  150  miles  round,  and  yet  was 
held  valid.  Here  the  objection  is  to  the  time.  The  policy  of 
[  *448  ]  the  English  law  admits  of  restraints  unlimited  *as  to  time :  for, 
under  the  ancient  corporate  system,  the  carrying  on  trades 
within  certain  limits  by  any  but  a  privileged  class  was  often 
prohibited  without  any  such  limitation.  The  restraint  here 
does  not  extend  beyond  the  defendant's  life.  These  restraints 
commonly  originate  in  contracts  of  service,  in  partnerships,  and 
in  sales  of  good-will.  The  restriction  may  be  unlimited,  as  to 
time,  in  any  of  these  cases.  If  the  plaintiff  had  sold  the  good- 
will to  a  stranger,  could  it  have  been  unreasonable  that  he 
himself  should  have  been  restrained  for  life,  without  reference 
to  the  vendee's  life,  since  the  vendee  might  afterwards  wish  to 
sell  it?  Or  why  should  not  the  plaintiff  have  the  power  of 
bequeathing  it?  Good- will  has  been  treated  as  assets  in  the 
hands  of  an  executor  (3).  So,  if  one  partner  quit  a  partner- 
ship on  terms,  it  is  reasonable  that  he  should  agree,  for  his  own 
life,  not  to  be  a  competitor  with  the  remaining  partners,  or  any 
new  partners  or  assignees.  There  is  no  authority  for  the  limita- 
tion contended  for,  except  the  argument  of  counsel  in  Chesman 
V.  Nainhif  (4),  and  the  apparent  concession  of  the  opposite  counsel, 
the  point  not  being  raised  in  the  cause.  If  it  be  necessary  to 
confine  the  restraint  to  the  plaintiff's  life,  then  a  restraint  for 
fourteen  years  only,  without  reference  to  the  life,  would  be  bad  : 
but  it  was  held  good  in  Davis  v.  Mason  (5)  and  Homer  v.  Ashford  (6), 

(1)  33  E.  R.  635 ;  7  Bing.  735.  (2nd  ed.). 

(2)  7  E.  E.  560  (1  Smith,  1 ;  4  East,  (4)  2  Str.  743,  744. 

190).  (5)  2  E.  E.  562  (5  T.  E.  118). 

(3)  See  2  Williama  on  Executors,  (6)  28  E.  E.  634  (3  Bing.  323). 
1178,  ft.  {p),  pt.  iv.  book  1,  ch.  i.  • 
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In  Mitchel  v.  Reynolds  (l)  no  such  limitation  is  laid  down  in  Hitchcock 
the  judgment ;  and  there  the  contract  was  for  five  years  cokbr. 
generally,  without  reference  to  the  life  of  any  party.  In  ^Bnnn  \  ♦449  ] 
V.  Gay  (2)  and  Hayward  v.  Younff  (3)  there  was  no  limitation  as 
to  time.  In  Bryson  v.  Whit^^head  (4)  Sir  John  Leach,  Vice- 
Chancellor,  enforced  an  agreement  by  a  trader,  upon  selling 
a  secret  in  his  trade,  to  restrain  himself  for  twenty  years 
absolutely  from  the  use  of  such  secret,  and  said  that  he  might 
"restrain  himself  generally."  The  limitation  as  to  time  might 
have  been  insisted  on  in  Ca2)e8  v.  Hutton  (5),  but  was  not.  The 
reporter's  note  on  WiUiama  v.  Williams  (6)  collects  the  cases  as 
to  contracts  in  restraint  of  trade,  but  does  not  mention  the 
question  of  duration.  If  the  want  of  limitation  to  the  life  of 
the  plaintiff  render  the  defendant  liable  to  the  plaintiff's 
executors,  that  must  be  on  the  ground  that  the  restraint 
becomes  part  of  the  plaintiff's  personal  estate:  if  so,  the  con- 
tract is  not  longer  than  is  beneficial  to  the  plaintiff.  Further, 
the  contract  is  for  the  defendant  to  pay  500Z.  if  he  practise. 
The  plaintiff  might,  if  he  pleased,  have  demanded  the  sum 
absolutely  for  taking  the  defendant  into  his  service  at  all :  why 
then  may  he  not  make  the  payment  depend  upon  the  defendant's 
abstaining  from  practice?  On  a  contract,  shaped  as  this  is, 
perhaps  a  court  of  equity  would  not  restrain  a  party  from 
practising,  but  would  treat  the  agreement  as  simply  a  condition 
attached  to  the  payment  of  the  money. 

Erie,  for  the  defendant  in  error  (the  defendant  below) : 

First,  contracts  in  restraint  of  trade  are  void  primd  facie :  but, 
where  the  consideration  is  adequate,  it  is  an  excepted  case,  and 
they  are  then  allowed:  Mitchel  v.  Reynolds  (7).  Here  there  is 
not  such  a  consideration.  The  *service  is  paid  for  by  the  salary,  [  ♦450  ] 
which  must  be  presumed  to  be  no  more  than  adequate  to  the 
service,  and  which  cannot  form  a  consideration  for  the  restmint. 
The  agreement  is  made  after  the  relation  of  master  and  servant 

(1)  1  P.  Wms.  181.  (4)  1  Sim.  &  St.  74. 

(2)  7  B.  E.  560  (1  Smith,  1 ;  4  East,  (5)  26  R.  E.  102  (2  Euss.  357). 
190).  (6)  2  Swanst.  254. 

(3)  2  Chitty,  407.  (7)  1  P.  Wma.  181. 

34—2 
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HiTOHcooK    is  entered  into :   the  consideration  is  therefore  executed ;   and 

t", 

CoKKB.  there  is  no  request.  But,  supposing  a  legal  consideration  to 
exist,  there  is  no  adequate  one ;  this  has  been  always  required 
to  take  the  case  out  of  the  rule  invalidating  such  contracts  ; 
and  the  Courts  will  notice  the  adequacy  or  inadequacy.  The 
expressions  of  the  Judges  can  be  no  otherwise  construed. 

(Alderson,  B.  referred  to  the  language  of  Lord  Kenyon,  in 
Davis  V.  Mason  (l).) 

There  the  introduction  is  put  as  a  "fair"  consideration.  In 
Mitehel  v.  Reynolds  (2)  the  words  of  the  Court  are,  "  upon  a  good 
and  adequate  consideration,  so  as  to  make  it  a  proper  and  useful 
contract." 

(Lord  Abinger,  C.  B.  :  Do  you  say  a  bond  would  be  bad, 
if  it  were  conditioned  for  any  abstinence  from  trade  and  no 
consideration  appeared  ?) 

The  Court,  in  Mitehel  v.  Reynolds  (3),  say,  in  answer  to  such 
a  question,  "Wherever  such  contract  stat  indijferenfer,  and  for 
aught  appears,  may  be  either  good  or  bad,  the  law  presumes  it 
pHind  facie  to  be  bad."  In  the  two  Anonymous  cases  (4)  (5)  in 
Moore,  bonds  were  held  void :  yet,  in  the  technical  sense,  a  bond 
is  presumed  to  be  upon  consideration.  In  Jelliet  v.  Broad  (6) 
a  promise,  for  a  nood  consideration,  not  to  trade  in  a  particular 
place,  was  upheld  ;  but  Leggate  v.  BatcheUmr  (6)  was  there  cited 
and  approved  of,  in  which  a  bond  on  a  condition  not  to  trade 
[  •451  ]  in  Canterbury  or  Rochester  for  four  years,  no  *consideration 
appearing,  was  held  bad. 

(Alderson,  B.  :  In  Jelliet  v.  Broad  (6)  the  consideration  was 
the  sale  of  goods  for  200L :  it  might  be  argued  that  the  goods 
were  to  be  presumed  worth  the  money.) 

Pntgnell  v.  Gosse  (7)  seems  to  show  that  the  adequacy  of  the 
consideration  must  be  discussed.     In  Young  v.  Timmins  (8)  the 

(1)  2  R.  R.  362  (5  T.  R.  120).  Leon.  210. 

(2)  1  P.  Wins.  186.  (6)  Noy,  98. 

(3)  1  P.  Wins.  192.  (7)  Aleyn.  67. 

(4)  Moore,  113,  pi.  259.  (8)  1  Cr.  &  J.  331 ;  1  Tjt.  226. 

(5)  Moore,  242,  pi.  379 ;  ,S.  C,  2 
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judgment  turned  entirely  on  the  question  of  adequacy  of  con-    Hitchcock 
sideration:  there  xvas  a  clear  technical  consideration,  yet  the       goker. 
contract  was  held  bad. 

(Alderson,  B.  :  One  party  had  the  power  to  determine  the 
contract,  so  that  he  gave  up  nothing :  here  there  is  an  annual 
salary,  which  implies  at  least  a  contract  for  a  year.) 

It  does  appear  that  the  plaintiff  could  not  discharge  the  defen- 
dant ;  nor  that  the  defendant  was  still  in  the  plaintiff's 
service  when  he  signed  the  agreement.  In  Gale  v.  Reed  (i) 
Lord  Ellenborough  enquires,  whether  the  consideration  be 
"  adequate,"  whether  "  the  restraint  on  one  side  "  be  **  co-extensive 
only  with  the  benefits  meant  to  be  enjoyed  on  the  other," 
whether  "  the  compensation  and  restraint "  be  **  commensurate 
with  each  other."  So  in  Chesman  v.  Nainby  (2)  the  question  is 
discussed  on  the  commensurability  of  the  consideration  with  the 
restraint.  The  same  criterion  was  recognised  in  Homer  v. 
Graves  (3).  Assuming,  then,  that  principle,  it  cannot  be  said 
that  the  being  taken  into  service  at  an  annual  salary,  at  a  time 
past,  is  a  consideration  adequate  to  a  promise  by  a  party  to 
abstain  during  his  whole  life  from  exercising  the  business  in 
the  prescribed  limits.  Secondly,  the  restraint  is  more  than  is 
necessary  for  the  plaintiff's  protection.  It  is  said  that  the 
plaintiff  may  wish  *to  sell  or  bequeath :  but  nothing  of  that  [  •452  ] 
kind  appears  :  and,  on  that  supposition,  the  contract  should  still 
have  been  limited  to  such  time  as  the  plaintiff,  or  his  executors, 
administrators,  or  assigns,  should  carry  on  the  business. 

Sir  JV.  W.  FolU'tt,  in  reply : 

There  are  many  expressions  which  at  first  sight  appear  to 
warrant  the  argument  that  the  Court  will  measure  the  adequacy 
of  the  consideration  to  the  restraint ;  but  no  decision  has  turned 
upon  the  degree.  In  Prugnell  v.  Gosse  (4)  the  words  are  **  no 
consideration,"  and  "  a  consideration."     Parker,  Ch.  J.  clearly 

(1)  9  B.  R.  :376  (8  East,  80).  1  Br.  P.  C.  234  (2nd  ed.). 

(2)  2  Str.  739 ;  S.  C.  2  Ld.  Ray.  (3)  33  R.  R.  635  (7  Bing.  735). 
1456;  S.  (J,  in  enor,  in  Dom.  Proc.          (4)  Aleyn,  67. 
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Hitchcock  speaks  only  of  technical  adequacy  in  Mitchel  v.  Reynolds  (i)  ; 
CoKBB.  yet  he  uses  the  word  "  adequate,"  which  is  the  expression  of  the 
Judges,  in  Young  v.  Tinimins  (2),  insisted  on  here  for  the  defen- 
dant. In  Wivkens  v.  Evans  (3)  Hullock,  B.  uses  the  words 
"  sufficient  consideration,"  but  afterwards  "  no  consideration," 
which  shows  that  the  technical  sufficiency  was  meant.  The 
expression  of  the  Court  in  Homer  v.  Grai-es  (4)  is  **  good  and 
sufficient."  It  is  said  that  the  plaintiff  might  discharge  the 
defendant  :  but  in  Davis  v.  Mason  (5)  such  a  discharge  was 
admitted  on  the  record.  As  to  the  technical  objections  to  the 
consideration,  the  original  agreement,  at  the  commencement 
of  the  service,  clearly  is  that  the  plaintiff  shall  take  the  defen- 
dant into  service,  and  that  the  defendant  shall  promise :  the 
agreement  is  afterwards  reduced  into  writing. 

(Lord  Abingbr,  C.  B.  :  Suppose  the  plaintiff  to  die  without 
assigning  the  business  :  who  is  to  sue  ?) 

The  executors,  if  any  action  would  lie. 

Cin\  adv.  ridt. 

[  463  ]  TiNDAL,  Ch.  J.  ou  this  day  delivered  the  judgment  of  the  Court: 
The  ground  upon  which  the  Court  of  King's  Bench  held,  after 
a  verdict  obtained  by  the  plaintiff  in  this  case,  that  the  judgment 
of  that  Court  ought  to  be  arrested,  was,  that  the  agreement  set 
out  upon  the  record,  and  upon  which  the  action  was  brought, 
was  void  in  law,  being  an  agreement  in  unreasonable  restraint 
of  trade.  For,  although  the  inadequacy  of  the  consideration, 
upon  which  the  agreement  was  entered  into,  was  urged  in  argu- 
ment as  one  reason  for  holding  the  agreement  to  be  void, — and, 
in  the  delivering  the  opinion  of  the  Court,  some  reference  was 
made  to  that  objection, — yet  it  is  manifest  that  it  formed  no 
part  of  the  ground  upon  which  the  Court  refused  to  give  their 
judgment  in  favour  of  the  plaintiff. 

The  consideration  for  the  agreement  in  question  appears  to 
have  been,  the  receiving  of  the  defendant  into  the  service  of  the 

(1)  1  P.  Wms.  185,  186.  (4)  33  R.  E.  635  (7  Bing.  735). 

(2)  1  Cr.  &  J.  331 ;  1  Tyr.  226.       (5)  2  R.  B.  562  (5  T.  B.  118). 

(3)  32  B.  B.  806  (3  Y.  &  J.  318). 
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plaintiff  as  an  assistant  in  his  trade  or  business  of  a  chemist  and  Hitchcock 
druggist,  at  a  certain  annual  salary.  And  the  agreement,  on  the  Cok£b. 
part  of  the  defendant,  founded  upon  such  consideration,  is  that, 
if  he  should  at  any  time  thereafter,  directly  or  indirectly,  in  his 
own  name  or  that  of  any  other  person,  exercise  the  trade  or 
business  of  a  chemist  and  druggist  within  the  town  of  Taunton, 
in  the  county  of  Somerset,  or  within  three  miles  thereof,  then 
that  the  defendant  should,  on  demand,  pay  to  the  plaintiff,  his 
executors,  administrators  or  assigns,  the  full  sum  of  500Z.  as  and 
for  liquidated  damages. 

The  ground  upon  which  the  Court  below  has  held  this  restraint 
of  the  defendant  to  be  unreasonable  is  that  it  operates  more 
largely  than  the  benefit  or  protection  *of  the  plaintiff  can  possibly  [  ♦464  ] 
require ;  that  it  is  indefinite  in  point  of  time,  bemg  neither 
limited  to  the  plaintiff's  continuing  to  carry  on  his  business  at 
Taunton,  nor  even  to  the  term  of  his  life.  We  agree  in  the 
general  principle  adopted  by  the  Court,  that,  where  the  restraint 
of  a  party  from  carrying  on  a  trade  is  larger  and  wider  than  the 
protection  of  the  party  with  whom  the  contract  is  made  can 
possibly  require,  such  restraint  must  be  considered  as  unreason- 
able in  law,  and  the  contract  which  would  enforce  it  must  be 
therefore  void.  But  the  difficulty  we  feel  is  in  the  application  of 
that  principle  to  the  case  before  us.  Where  the  question  turns 
upon  the  reasonableness  or  unreasonableness  of  the  restriction  of 
the  party  from  carrying  on  trade  or  business  within  a  certain  space 
or  district,  the  answer  may  depend  upon  various  circumstances 
that  may  be  brought  to  bear  upon  it,  such  as  the  nature  of  the 
trade  or  profession,  the  populousness  of  the  neighbourhood,  the 
mode  in  which  the  trade  or  profession  is  usually  carried  on  ;  with 
the  knowledge  of  which,  and  other  circumstances,  a  judgment  may 
be  formed  whether  the  restriction  is  wider  than  the  protection 
of  the  party  can  reasonably  require.  But  with  respect  to  the 
duration  of  the  restriction  the  case  is  different.  The  good-will 
of  a  trade  is  a  subject  of  value  and  price.  It  may  be  sold, 
bequeathed,  or  become  assets  in  the  hands  of  the  personal  repre- 
sentative of  a  trader.  And,  if  the  restriction  as  to  time  is  to  be 
held  to  be  illegal,  if  extended  beyond  the  period  of  the  party  by 
himself  carrying  on  the    trade,   the  value  of  such    good-will, 
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Hitchcock    considered  in  those  various  points  of  view,  is  altogether  destroyed. 

CoKER.  U>  therefore,  it  is  not  unreasonable,  as  undoubtedly  it  is  not,  to 
prevent  a  servant  from  entering  into  the  same  trade  in  the  same 

[  •455  ]  town  in  which  his  master  *live8,  so  long  as  the  master  carries 
on  the  trade  there,  we  cannot  think  it  unreasonable  that  the 
restraint  should  be  carried  further,  and  should  be  allowed  to 
continue,  if  the  master  sells  the  trade,  or  bequeaths  it,  or  it 
becomes  the  property  of  his  personal  representative ;  that  is,  if  it 
is  reasonable  that  the  master  should  by  an  agreement  secure  him- 
self from  a  diminution  of  the  annual  profits  of  his  trade,  it  does 
not  appear  to  us  unreasonable  that  the  restriction  should  go  so  far 
as  to  secure  to  the  master  the  enjoyment  of  the  price  or  value  for 
which  the  trade  would  sell,  or  secure  the  enjoyment  of  the  same 
trade  to  his  purchaser,  or  legatee,  or  executor.  And  the  only  effec- 
tual mode  of  doing  this  appears  to  be,  by  making  the  restriction 
of  the  servant's  setting  up  or  entering  into  the  trade  or  business 
within  the  given  limit  co-extensive  with  the  servant's  life. 

And,  accordingly,  in  many  of  the  cases  which  have  been  cited, 
the  restriction  has  been  held  good,  although  it  continued  for  the 
life  of  the  party  restrained.  And,  on  the  other  hand,  no  case 
has  been  referred  to,  where  the  contrary  doctrine  has  been  laid 
down.  In  Ihmn  v.  Guy  (i)  a  covenant  by  an  attorney,  who  had 
sold  his  business  to  two  others,  that  he  would  not,  after  a  certain 
day,  practise  within  certain  limits,  as  an  attorney,  was  held  good 
in  law,  though  the  restriction  was  indefinite  as  to  time.  In 
Chesman  v.  Nainhy  (2)  (in  error)  the  condition  of  the  bond  was 
that  Elizabeth  Yickers  should  not,  after  she  left  the  service  of 
the  obligee,  set  up  business  in  any  shop  within  half  a  mile  of  the 
dwelling-house  of  the  obligee,  or  of  any  other  house  that  she, 

[  ♦456  ]  *her  executors  or  administrators,  should  think  proper  to  remove 
to,  in  order  to  carry  on  the  trade  ;  and  in  that  case  the  contract 
was  held  to  be  valid,  though  the  restriction  was  obviously 
indefinite  in  point  of  time,  and  although  one  of  the  grounds  on 
which  the  validity  of  the  contract  was  sought  to  be  impeached 
was,  that  the  restriction  was  for  the  life  of  the  obligor.     Again, 

(1)  7  R.  R.  560  (1  Smith,  1 ;  4  East,  (2nd  ed.) ;  *S.  (\,  iii  K.  B.  2  Str.  739 ; 
190).  2Ld.  Ray.  1456. 

(2)  In  Dom.  Proc.  1  Br.  P.  C.  234 
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in  Wickens  v.  Evans  (i)  the  agreement  in  restraint  of  trade  was    Hitchcock 
made  to  continue  during  the  lives  of  the  contracting  parties;       cokbb. 
and  no  objection  was  taken  on  that  ground. 

We  cannot,  therefore  hold  the  agreement  in  this  case  to  be  void, 
merely  on  the  ground  of  the  restriction  being  indefinite  as  to 
duration,  the  same  being  in  other  respects  a  reasonable  restriction. 

But  it  was  urged,  in  the  course  of  the  argument,  that  there  is 
an  inadequacy  of  consideration,  in  this  case,  with  respect  to  the 
defendant;  and  that,  upon  that  ground,  the  judgment  must  be 
arrested.  Undoubtedly  in  most,  if  not  all,  the  decided  cases, 
the  Judges,  in  delivering  their  opinion  that  the  agreement  in  the 
particular  instance  before  them  was  a  valid  agreement,  and  the 
restriction  reasonable,  have  used  the  expression,  that  such  agree- 
ment appeared  to  have  been  made  on  an  adequate  consideration, 
and  seem  to  have  thought  that  an  adequacy  of  consideration  was 
essential  to  support  a  contract  in  restraint  of  trade.  If  by  that 
expression  it  is  intended,  only,  that  there  must  be  a  good  and 
valuable  consideration,  such  consideration  as  is  essential  to 
support  any  contract  not  under  seal,  we  concur  in  that  opinion. 
If  there  is  no  consideration,  or  a  consideration  of  no  real  value, 
the  contract  in  restraint  of  *trade,  which  in  itself  is  never  [  •457  ] 
favoured  in  law,  must  either  be  a  fraud  upon  the  rights  of  the 
party  restrained,  or  a  mere  voluntary  contract,  a  nudum  pactum^ 
and  therefore  void.  But,  if  by  adequacy  of  consideration  more 
is  intended,  and  that  the  Court  must  weigh  whether  the  con- 
sideration is  equal  in  value  to  that  which  the  party  gives  up  or 
loses  by  the  restraint  under  which  he  has  placed  himself,  we  feel 
ourselves  bound  to  differ  from  that  doctrine.  A  duty  would 
thereby  be  imposed  upon  the  Court,  in  every  particular  case, 
which  it  has  no  means  whatever  to  execute.  It  is  impossible  for 
the  Court,  looking  at  the  record,  to  say  whether,  in  any  particular 
case,  the  party  restrained  has  made  an  improvident  bargain  or  not. 
The  receiving  instruction  in  a  particular  trade  might  be  of  much 
greater  value  to  a  man  in  one  condition  of  life  than  in  another  ; 
and  the  same  may  be  observed  as  to  other  considerations.  It  is 
enough,  as  it  appears  to  us,  that  there  actually  is  a  considera- 
tion for  the  bargain ;  and  that  such  consideration  is  a  legal 
(1)  32  R.  E.  806  (3  Y.  &  J.  318). 
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HiTCHcocK    consideration,  and  of  some  value.     Such  appears  to  be  the  case  in 

CoKEB.       the  present  instance,  where  the  defendant  is  retained  and  employed 

at  an  annual  salary.    We  therefore  think,  notwithstanding  the 

objections  which  have  been  urged  on  the  part  of  the  defendant, 

that  the  plaintiff  has  shown  upon  the  record  a  legal  ground  of 

action ;  and,  having  obtained  a  verdict  in  his  favour,  that  he  i& 

entitled  to  judgment.  >.      ,      ,        ^ 

Judgment  for  the  puiinttff. 


1887.  PICKARD  V.  SEARS  and  BARREIT  (I). 

[  469  ]  (6  Adol.  &  Ellis,  469—474  ;  S.  C.  2  N.  &  P.  488.) 

Ill  an  action  of  trover,  it  appeared  that,  plaintiif  being  the  legal  owner 
of  the  goods  in  question,  they  were  seized  while  in  the  actual  possesHion 
of  a  third  pait}',  under  an  execution  against  such  third  party,  and  sold 
to  defendant:  Held,  that,  under  a  pleu  denjdng  plaintiffs  possession, 
defendant  might  show  that  plaintiff  authorised  the  sale ;  and  that  a  jury 
might  infer  such  authority  from  the  plaintiff  consulting  with  the  execu- 
tion creditor  as  to  the  disposal  of  the  property,  without  mentioning  his 
own  claim,  after  he  knew  of  the  seizure  and  of  the  intention  to  sell. 

Trover  for  machinery.     Pleas :  First,  Not  guilty :  Secondly-, 
That  the  plaintiff  was  not  possessed,  &c.    Issues  on  both  pleas. 
[  470  ]  On  the  trial  before  Lord  Denman,  Gh.  J.,  at  the  London  sittings 

after  Trinity  Term,  1835,  it  appeared  that  the  property  was 
taken  by  the  sheriff  of  Surrey,  under  a  ^fi.  fa.  issued  against 
Metcalfe  in  April,  1884,  at  the  suit  of  Hill,  and  was  sold  by  the 
sheriff  to  the  defendants  in  August,  1834.  It  was  not  disputed 
that  the  property  had  originally  belonged  to  Metcalfe,  and  that 
he  in  fact  was  in  possession  at  the  time  of  the  seizure.  The 
plaintiff  proved  the  execution  of  an  indenture  of  mortgage,  dated 
15th  January,  1834,  between  Metcalfe  of  the  first  part,  and  him- 
self of  the  second;  whereby,  in  consideration  of  918/.  lis.  6J., 
paid  to  Metcalfe  by  the  plaintiff,  the  land  and  house  where  the 
machinery  was,  together  with  the  machinery  itself,  and  all  the 
right,  title,  and  interest  of  Metcalfe  therein,  were  assigned  to  the 

(1)  The   general    principle  enun-  v.  CaiJy  (H.  L.  1890)  15  App.  Cas. 

ciated    in    the    judgment    of    Lord  267,60L.  J.Ch.  131,and£few(ier»o/«  v. 

Denman  is  referred  to,  expi-essly  or  WiUiaiim  [1895]  1  Q.  B.  521,  64  L.  J. 

impliedlj',  in  many  other  cases,  of  Q.B.  308,  C.  A.;  and,  aa  one  of  the  most 

which,  as  among  the  more  recent,  it  impoi-tant,  Fretman  v.  Ci.n»ke  (1848)  2 

may  sutfice  to  mention  Cohuial  Bank  Ex.  654,  18  L.  J.  Ex.  114. — R.  C. 
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plaintiff,  his  executors,  &c.,  subject  to  a  proviso  for  redemption  Pickabd 
on  payment  to  the  plaintiff,  his  executors,  &c.,  of  the  said  sum  of  skIm. 
913/.  lis.  dd.f  with  interest,  on  the  15th  of  January,  1885 ;  with  a 
covenant  that,  if  default  should  be  made  in  payment,  it  should  be 
lawful  for  Pickard  to  enter  upon  the  messuage,  &c.,  and  take  posses- 
sion of  the  goods,  &c.  Notice  of  this  deed  was  given  by  the  plaintiff 
to  the  defendants,  after  the  sale  by  the  sheriff;  and  possession 
of  the  property  was  demanded  of  them,  and  refused.  By  the 
evidence  of  Hill's  attorney,  it  appeared  that,  after  the  seizure, 
the  plaintiff  had  repeatedly  conversed  with  the  witness,  some- 
times in  Metcalfe's  presence,  referring  to  the  seizure,  and  had 
never  made  any  claim  to  the  goods,  though  he  stated  that 
Metcalfe  was  his  debtor  for  about  500/.,  and  frequently  consulted 
with  the  witness  as  to  the  best  way  of  disposing  of  the  property : 
that,  after  a  negotiation  for  sale  had  gone  off,  the  witness  had 
advised  the  plaintiff  and  Metcalfe  *to  try  to  raise  1,000/.  to  pay  [  •'^71  ] 
o£F  the  execution  creditor,  and  the  remainder  to  go  to  carry  on 
the  business :  that  the  plaintiff  had  named  a  party,  from  whom 
it  was  attempted,  but  without  success,  to  obtain  the  money ;  and 
that  the  witness  had  told  the  plaintiff  that  the  defendants  were 
about  to  purchase  the  property.  It  was  not  disputed  that  the 
mortgage  was  made  bond  fide,  nor  that  the  defendants  had  pur- 
chased bond  fide  and  without  notice  of  the  mortgage.  The 
defendant's  counsel  applied  to  the  Lord  Chief  Justice  to  amend  the 
pleas  by  inserting  a  plea  of  leave  and  licence  ;  which  was  refused. 
They  then  suggested  that  it  should  be  left  to  the  jury  whether  the 
plaintiff  had  concurred  in  the  sale :  but  his  Lordship  was  of  opinion 
that  there  was  no  evidence  of  such  concurrence,  and  directed  the 
jury  to  find  for  the  plaintiff,  if  they  thought  that  the  mortgage  was 
a  hmdfid^  transaction.  Verdict  for  the  plaintiff.  In  Michaelmas 
Term,  1835,  Sir  F.  Pollock  obtained  a  rule  nisi  for  a  new  trial. 

Erk  and  Senrll  showed  cause  in  Hilary  Term  last  (i) : 

The  articles  were  in  Metcalfe's  possession  according  to  the 
intention  of  the  mortgage  deed ;  there  was  no  badge  of  fraud. 
The  property  was  in  the  plaintiff,  and  never  passed  to  the 
defendants.     This  is  the  only  question  open  on  the  pleadings, 

( 1 )  January  1 6th.   Before  Lord  Deninan,  Ch.  J. ,  Williams  and  Coleridge,  J  J. 
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PicKABo  no  doubt  being  raised  as  to  the  conversion,  which  alone  can  be 
8BAR8.       disputed  on  the  first  plea.     Now  the  fact,  that  the  plaintiff  made 

no  objection  when  the  sale  was  going  to  take  place  without  his 
[  •472  ]      knowledge,  could  not  divest  him  of  the  property.     *He  was  not 

bound  to  interfere.     The  plaintiff's  consent,  if  material  to  the 

defence,  should  have  been  pleaded. 

Sir  F.  Pollock  and  Cleashy,  contra  : 

The  sale  took  place  with  the  knowledge  of  the  plaintiff,  and 
virtually  by  his  authority.  He  had  full  power  to  authorise 
a  sale,  either  generally,  or  to  a  particular  party ;  and  his  acts 
went  far  enough  to  give  the  authority.  Then  he  cannot  dispute 
that  the  sale  was  valid,  and  transferred  the  possession,  so  as  to 
support  the  second  plea.  His  conduct  induced  the  attorney  of 
the  execution  creditor  to  change  the  situation  of  the  parties ; 
and  the  case  resembles  that  of  admissions  made,  upon  which  the 
party  to  whom  they  are  made  acts  so  as  to  change  his  situation  ; 
there  he  who  makes  the  admission  is  estopped  from  disputing 
the  fact  admitted  ;  judgments  of  the  Court  of  K.  B.  in  Graves  v. 
Key  {I)  and  Ileane  v.  Rogers  (2).  The  jury  should,  therefore, 
have  been  asked  whether  the  plaintiff  authorised  the  sale. 

Cur.  adv.  vult. 

Lord  Denman,  Ch.  J.,  in  this  Term  (April  27th),  delivered  the 

judgment  of  the  Court  : 

This  was  an  action  of  trover  for  machinery  and  other  articles, 

brought  by  a  mortgagee  of  one  Metcalfe,  the  former  owner, 

against  a  purchaser  from  the  sheriff,  under  an  execution  levied 

against  the  former  owner.     The  pleas  were :  first.  Not  guilty  : 

second.  That  plaintiff  was  not  possessed  of  the  property  as  his 

own.     Sufficient  evidence  of  a  hond  Jide  mortgage  was  adduced 

to  prove  that  the  property  had  been  assigned  to  the  plaintiff 

[  478  ]      some  *month8  before  the  execution ;  and  no  doubt  was  ultimately 

made  that  the  property  was  in  fact  his.     The  mortgagor  had 

however  remained  in  possession,  carrying  on  his  trade,  till  the 

execution  issued :  and  the  defendant  made  it  plainly  appear  that, 

even  after  the  sheriff  had  entered,  and  even  after  the  plaintiff 

(1)  3  B.  &  Ad.  318,  «.  (2)  9  B.  Jt  C.  086. 
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knew  that  a  sale  was  in  contemplation,  he  had  come  to  the  Pickabd 
premises,  and  given  no  notice  of  his  claim  ;  on  the  contrary,  he  sea'bs. 
called  on  the  execution  creditor's  attorney,  with  the  mortgagor, 
and  consulted  him  about  the  state  of  affairs,  and  the  course 
to  be  taken.  He  stated,  indeed,  that  he  was  Metcalfe's  creditor 
to  the  amount  of  500J.,  but  never  spoke  of  the  mortgage,  or 
claimed  the  goods  as  his  own,  though  the  attorney  told  him  that 
he  had  some  intention  to  sell  them.  The  defendant  purchased 
bond  Jide^  and  in  total  ignorance  that  the  plaintiff  had  any 
interest.  The  bill  of  sale  was  executed  on  the  12th  of  August, 
the  plaintiff's  first  application  was  made  in  December,  when  he 
demanded  the  sum  advanced ;  which  being  refused,  he  demanded 
the  goods  :  they  were  refused  also. 

The  difficulty  was,  to  give  the  defendant  the  benefit  of  these 
facts  under  the  pleas  on  the  record.  After  I  had  summed  up 
the  evidence,  an  application  to  amend  by  introducing  a  plea  of 
leave  and  licence  was,  for  obvious  reasons,  refused. 

The  defendant's  counsel  then  contended  that  the  plaintiff's 
conduct  amounted  to  a  concurrence  in  the  sale,  so  as  to  make 
him  in  truth  the  vendor,  and  divest  the  property.  I  thought 
there  was  no  evidence  of  this ;  and  declined  to  take  the  jury's 
opinion,  whether  the  facts  proved  it.  We  granted  a  rule  for  a 
new  trial,  being  *desirous  of  considering  whether  this  view  of  the  [  '^74  ] 
case  ought  not  to  have  been  submitted  to  the  jury. 

Much  doubt  has  been  entertained  whether  these  acts  of  the 
plaintiff,  however  culpable  and  injurious  to  the  defendant,  and 
however  much  they  might  be  evidence  of  the  goods  not  being  his, 
in  the  sense  that  any  persons,  and  amongst  others  the  defendant, 
would  be  naturally  induced  thereby  to  believe  that  they  were  not, 
furnished  any  real  proof  that  they  were  not  his.  His  title  having 
been  once  established,  the  property  could  only  be  divested  by  gift 
or  sale  ;  of  which  no  specific  act  was  even  surmised. 

But  the  rule  of  law  is  clear,  that,  where  one  by  his  words  or 
conduct  wilfully  causes  another  to  believe  the  existence  of  a 
certain  state  of  things,  and  induces  him  to  act  on  that  belief,  so 
as  to  alter  his  own  previous  position,  the  former  is  concluded 
from  averring  against  the  latter  a  different  state  of  things  as 
existing  at  the  same  time  ;  and  the  x)laintiff,  in  this  case,  might 
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PicKABD      have  parted  with  his  interest  in  the  property  by  verbal  gift  or 

Sbabs.       sale,   without  any  of    those  formalities  that  throw  technical 

obstacles  in   the  way  of   legal  evidence.      And  we  think   his 

conduct,  in  standing  by  and  giving  a  kind  of  sanction  to  the 

proceedings  under  the  execution,  was  a  fact  of  such  a  nature, 

that  the  opinion  of  the  jury  ought,  in  conformity  to  Heane 

V.  Rogers  (i)  and  O  raves  v.  Key  (2),  to  have  been  taken,  whether 

he  had  not,  in  point  of  fact,  ceased  to  be  the  owner.     That 

opinion,  in  the  affirmative,  would  have  decided  the  second  issue 

on  the  record  in  the  defendant's  favour. 

Rtde  absolute. 


1887.  JONES  V.  LITTLEDALE  and  Others  (3). 

AprU  19.  ^   ' 
(6  Adol.  &  Ellis,  486—491 ;  S.  C.  1  N.  &  P.  677  ;  6  L.  J.  (N.  S.)  K.  B.  169.) 

•-         •'  L.  &  Co.,  brokers  at  Liverpool,  sold  hemp  by  auction  at  their  rooms, 

and  gave  an  invoice,  describing  the  goods  as  **  bought  of  L.  &  Co.,"  and 
received  part  of  the  price,  but  failed  to  deliver  the  goods.  An  action 
being  brought  against  them  by  the  purchaser  for  the  non-delivery,  and 
for  money  had  and  received, 

Held,  that  L.  &  Co.  hod  made  themselves  responsible  as  sellers,  by  the 
invoice ;  and  coiild  not  defend  themselves  by  evidence  tending  to  show 
that  they  sold  as  agents,  and  had  intimated  that  fact  before  and  at  the 
time  of  the  sale,  and  that,  the  piincipals  being  indebted  to  L.  &  Co., 
the  invoice  had  been  made  out  in  their  names,  according  to  a  custom 
of  brokers  in  Liverpool,  to  secure  the  passing  of  the  purchase-money 
thi'ough  their  hands. 

Assumpsit  for  not  delivering  a  quantity  of  hemp,  alleged  to 
have  been  bought  by  the  plaintiff  of  the  defendants  at  the  price 
of  155L  148.  11^.  There  was  also  a  count  for  money  had  and 
received,  and  on  an  account  stated.  The  defendants  pleaded 
to  the  first  count,  and  all  but  52/.  in  the  second  count,  non 
[  *-^S7  ]  assumpsernnt ;  *and  as  to  that  522.  a  tender.  The  particulars 
of  demand  claimed  1552.  148.  lid. 

On  the  trial  before  Patteson,  J.,  at  the  last  Liverpool  Assizes, 

(1)  9  B.  &  C.  586.  tracting  in  his  own  name  is  bound 

(2)  3  B.  &  Ad.  318,  n.  by  the  form  of  the  oontract  is  con- 

(3)  Distinguished  in  HMing  v.  firmed  by  HiyginB  v.  Senior  (1841) 
KlUot  (1860)  5  H.  &  N.  117,  29  8  M.  &  W.  834,  11  L.  J.  Ex.  199; 
L.  J.  Ex.  134,  where  there  was  CciZc/cr  v. /M6«// (Ex.  Ch.  1871)  L.  B. 
sufficient  evidence  that  the  invoice  6  C.  P.  486,  40  L.  J.  C.  P.  224 ;  and 
was  not  the  record  of  the  contract.  Fleet  v.  Marton  (1871)  L.  B.  7  Q.  B. 
The  principle  that  the  agent  con-  126,  41  li.  J.  Q.  B.  49.— K.  C. 
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it  appeared  that  the  plaintiff  had  (in  1836),  bought,  by  auction,        Jones 
at  the  rooms  of  the  defendants,  who  were  brokers  at  Liverpool,  ijttlbdale 
the  hemp  in  question,  to  be  paid  for  at  certain  times  then  agreed 
on  :  that  the  defendants  afterwards  sent  an  invoice  of  the  goods, 
headed, 

" Jones, 

Bought  of  J.  and  H.  Littledale, 
Sixty-four  bales  of  hemp.     Payment  fourteen  days  and  six 
months.    Received  on  account  100/.  October  31. 

Settled  November  26. 
(Signed  by  defendants'  clerk.) 

That  the  plaintiff,  on  the  31st  of  October,  paid  the  defendants 
lOOZ.,  and  afterwards,  on  the  26th  of  November,  the  residue, 
52/. ;  and  on  the  latter  day  asked  for  a  delivery  order.  An  order 
on  Messrs.  Coupland  and  Duncan  was  given  him,  which  on  pre- 
sentation the  same  day  was  refused ;  and  one  of  the  defendants, 
being  applied  to,  said  that  he  would  see  his  attorney,  and  pro- 
cure the  delivery ;  but  the  defendants  never  did  procure  the 
delivery.  In  answer,  the  defendants  offered  to  prove  that  the 
hemp  was  advertised  in  two  newspapers,  which  the  plaintiff 
was  in  the  habit  of  seeing,  for  sale,  at  the  rooms  of  the 
defendants,  brokers,  with  a  reference  to  Coupland  and  Duncan, 
merchants  (1).  That  it  was  sold  by  auction  at  the  defendants' 
rooms,  under  printed  conditions  of  sale,  describing  the  defen- 
dants *a8  the  seller's  brokers,  but  not  mentioning  the  name  of  [  *^^^  ] 
the  seller:  that  the  defendants  had  made  advances  to  Messrs. 
Coupland  and  Duncan  on  these  and  other  goods ;  and  that  the 
custom  at  Liverpool  was  for  brokers,  when  they  had  made 
advances,  to  deliver  invoices  in  their  own  names,  in  order  to 
secure  the  passing  of  the  purchase-money  through  their  hands  : 
That  Messrs.  Coupland  and  Duncan  became  bankrupts,  and  that 
a  fiat  issued  on  the  25th  of  November  (2).  The  learned  Judge 
thought  that  these  facts,  if  proved,  constituted  no  defence  to  the 
action ;  and  directed  a  verdict  for  the  plaintiff. 

(1)  The  advertisement,  after    de-  (2)  It  was  admitted,  on  the  trial, 

scribing  the  goods,  added,  "Apply  to  that  the  defendants   had   tendered 

i/oapland  and  Duncan,  merchants,  the  521. 
or  Littledale  &  Co.,  brokers." 
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Jones  Cresswdl  now  moved  (i)  for  a  rule  to  show  cause  why  there 

LiTTLBDALB.  should  not  bo  a  new  trial,  on  the  ground  of  misdirection  : 

The  evidence  which  it  was  proposed  to  offer  would  have  been 
a  good  defence,  and  should  have  gone  to  the  jury.  If  the 
plaintiff  knew  that  the  defendants  were  selling  for  Goupland 
and  Duncan,  he  has  no  right  to  recover  against  the  defendants. 
This  was  a  sale  by  brokers  for  a  declared  principal :  the  terms 
of  the  invoice  could  not  alter  the  contract  entered  into  by  that 
sale.     The  invoice  is  not  the  contract. 

(Coleridge,  J. :  Do  not  the  brokers,  by  such  a  dealing  as  this, 
undertake  that  they  have  a  right  to  deliver  ?) 

If  they  do,  and  have  not  the  right,  they  may  be  liable  on  & 
declaration  adapted  to  those  circumstances.  Had  the  plaintiff 
here  made  his  payment  at  the  fourteen  days  he  would  probably 
have  obtained  the  goods,  for  Coupland  and  Duncan  were  still 
[  *489  ]  solvent.  Moore  v.  Clenientson  (2)  shows  that  parol  *evidence 
may  be  received  to  prove  who  was  the  real  principal  in  a  sale  of 
goods,  though  an  invoice  may  have  been  given  in  which  that 
party  was  not  named ;  a  fact  upon  which  Lord  Ellenborough, 
in  that  case,  thought  no  stress  was  to  be  laid. 

(Patteson,  J. :  Such  evidence  is  admissible  to  charge  a  party 
not  mentioned  in  the  invoice ;  but  can  it  also  be  received  to 
exonerate  the  seller  named  in  the  invoice,  when  he  is  sued 
as  such?) 

If  once  admitted,  it  must  be  available  in  either  case.  As  to  the 
counts  for  money  had  and  received,  the  52i.  received  by  the 
defendants  after  the  bankruptcy  was  tendered  back ;  and,  with 
respect  to  the  1002.,  if  Coupland  and  Duncan  were  the  owners  of 
the  goods,  and  sold  them  through  the  defendants  as  brokers, 
and  the  defendants  received  this  money  with  their  sanction,  the 
payment  was  virtually  a  payment  to  Coupland  and  Duncan : 
Warner  v.  M'Kay  (3)  explains  the  law  on  this  subject. 

(1)  Before  Lord  Denman,  Ch.  J.,  (2)  11  B.  B.  653  (2  Camp.  22). 

Littledale,  Patteson,  and  Coleridge,  (3)  1  M.  &  W.  591 ;  T^r.  &  Gr. 
.TJ.  965. 
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(Patteson,  J. :  According  to  your  view  of  the  case,  what  need        jonbs 
had  the  plaintiff  of  a  delivery  order  ?)  Littlbdalb. 

Probably  it  was  a  voucher  to  Coupland  and  Duncan  that  the 
defendants  had  been  paid.  The  defendants,  not  having  the 
advantage  of  a  lien,  may  have  arranged  with  the  owners  that 
the  goods  should  not  be  given  up  without  such  voucher. 

Cur.  adv.  vidt. 

Lord  Denman,  Gh.  J.,  on  a  subsequent  day  of  the  Term  (May 
5th),  delivered  the  judgment  of  the  Court.  After  having 
stated  the  pleadings,  and  the  facts  as  they  are  above  set 
forth,  his  Lordship  said, 
On  moving  to  set  aside  this  verdict,  the  counsel  for  *the  [  *4»o  ] 
defendants  argued  that  the  sale  by  auction  was  the  contract, 
from  which,  and  the  previous  advertisement,  it  was  apparent 
that  the  plaintiff  knew  that  the  defendants  were  only  agents,  and 
who  the  principals  were,  and  that  the  learned  Judge  should  have 
left  to  the  jury  to  say  whether  the  contract  was  made  with  the 
defendants,  or  the  principals  ;  urging  also  that,  if  the  purchase- 
money  had  been  paid  at  the  proper  time,  the  plaintiff  would  have 
obtained  the  goods ;  and  contending  that  the  lOOZ.  must  be  taken 
as  paid 'to  the  principals,  and  might  be  proved  under  the  fiat 
against  them,  and  that  the  52{.,  paid  after  the  fiat,  had  been 
tendered.  And  he  cited  Moore  v.  Clementson  (i),  to  show  that 
the  form  of  the  invoice  made  no  difference,  but  evidence  was 
admissible  to  show  who  was  the  real  contracting  party ;  con- 
tending that,  from  the  evidence  of  the  facts  and  the  custom,  the 
invoice  had  the  same  effect  as  if  it  had  stated  that  the  plaintiff 
bought  of  the  defendants  for  Coupland  and  Duncan,  payment  to 
be  made  to  the  defendants. 

There  is  no  doubt  that  evidence  is  admissible,  on  behalf  of  one 
of  the  contracting  parties,  to  show  that  the  other  was  agent 
only,  though  contracting  in  his  own  name,  and  so  to  fix  the  real 
principal ;  but  it  is  clear  that,  if  the  agent  contracts  in  such  a 
form  as  to  make  himself  personally  responsible,  he  cannot  after- 
wards, whether  his  principal  were  or  were  not  known  at  the  time 
of  the  contract,  relieve  himself  from  that  responsibility.  In  this 
(1)  11  B.  R.  653  (2  Camp.  22). 
R.R. — VOL.  XLV.  85 
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Jones        case  there  is  no  contract  signed  by  the  sellers,  so  as  to  satisfy 

LiTTLEDALB.  ^^^  Statute  of  Frauds,  until  the  invoice,  by  which  the  defendants 

represent  themselves  to  be  the  sellers :  and  we  think  that  they 

[  *49i  ]       are  conclusively  *bound  by  that  representation.    Their  object  in 

so  representing  was,  as  appeared  by  the  evidence  of  custom,  to 

secure  the  passing  of  the  money  through  their  hands,  and  to 

prevent  its  being  paid  to  their  principals  ;  but  in  so  doing  they 

have  made  themselves  responsible;  and  we  think  it  impossible 

to  read  the  invoice  in  the  sense  proposed.  ^    ,       v      , 

Rule  refused. 


1837.  DOE  D.  PETER  BECK  v.  JOHN  HEAKIN. 

Auril  19. 
^ (6  Adol.  &  Ellis,  495—499  ;  S.  C.  2  N.  &  P.  660.) 

I-         J  1.  In  ejectment  by  a  party  claiming  to  be  devisee  of  a  manor,  the 

facts  of  the  devisor  having  held  a  court  thirty-five  years  ago,  and  the 
lessor  of  the  plaintiff  on  several  occasions  since  his  death,  and  of  appoint- 
ments of  gamekeepers,  are  primd  facie  proof,  both  that  a  manor  exists, 
and  that  the  lessor  of  the  plaintiff  is  the  lord,  without  the  production  of 
court  rolls  or  any  documentary  evidence  of  courts  having  been  held. 

2.  The  will  recited  that  the  devisor  had  charged  the  land  with  3,000/. 
on  his  daughter's  mariiage ;  then  followed  a  devise  to  trustees  to  keep 
down  the  interest  and  apply  the  surplus  rents  as  directed,  till  the  lessor 
of  plaintiff  should  come  to  the  age  of  twenty-three,  and  then  to  him, 
subject  to  the  charge :  Held,  that  this  did  not  show  a  legal  estate  out 
of  the  lessor  of  the  plaintiff. 

3.  The  premises  in  dispute  had  been  inclosed  from  the  waste,  with  the 
knowledge  of  the  lord,  ten  years  before  the  action  was  brought.  Three 
days  before  the  action  was  brought,  the  lessor  of  the  plaintiff  broke  down 
the  fences :  Held  to  be  a  sufficient  revocation  of  any  licence  which  could 

•  be  presumed  from  previous  acquiescence. 

Ejectment  for  messuages  and  lands  in  Shropshire.  On  the 
trial  before  Bolland,  B.,  at  the  last  Shrewsbury  Assizes,  the 
following  facts  appeared.  The  lessor  of  the  plaintiff  was  second 
son  of  Peter  Beck,  deceased,  whose  will  was  put  in,  and  con- 
tained the  following  clause:  *'  Whereas,  on  the  marriage  of  my 
daughter^  Mary  Damsward,  I  charged  my  Hope  estate  with  the 
sum  of  8,000{.,  I  will  and  devise  unto  my  trustees  hereinafter 
named,  their  heirs  and  assigns,  all  that  my  manor  of  Hope," 
''with  the  several  farms,"  &c.,  ''thereunto  belonging,  to  hold 
unto  my  said  trustees,  their  heirs  and  assigns,  upon  trust  that 
they  do  and  shall  keep  down  the  interest  of  the  sum  of  8,000/. 
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charged  thereon  in  favour  of  my  said  daughter  Mary,  by  virtue        Dok  d. 
of  her  marriage  settlement,  and  to  apply  the  residue  of  such  r. 

rents  and  profits  in  aid  of  my  personal  estate,  until  my  son  ^^  '* 
Peter  attains  the  age  of  twenty-three  years ;  and,  upon  his 
attaining  that  age,  I  give  and  devise  the  same  manor  and 
premises  to  him  and  his  heirs  absolutely,  subject  nevertheless  to 
the  said  sum  of  8,000Z.  charged  thereon  in  favour  of  my  said 
daughter  Mary  Darnsward,  her  children,  and  issue.*'  Three 
persons,  of  whom  the  lessor  of  the  *plaintiflf  was  one,  were  then  [  '^se  ] 
named  trustees  and  executors  of  the  will.  The  lessor  of  the 
plaintiff  had  attained  the  age  of  twenty-three.  In  order  to  show 
the  existence  of,  and  property  in,  the  manor  of  Hope,  it  was 
proved  that  Peter  Beck,  the  father,  had  held  a  court  about 
thirty-five  years  ago.  The  father  died  in  1824;  and,  subse- 
quently, the  lessor  of  the  plaintiff  had  held  meetings  which,  on 
his  part,  were  represented  as  courts ;  but  it  was  denied  on  the 
other  side  that  they  were  so.  Some  deputations  of  gamekeepers, 
filed  with  the  clerk  of  the  peace,  were  put  in,  one  of  which  was 
in  the  name  of  the  trustees  under  the  will.  No  court  rolls  were 
produced.  It  was  proved  that  the  land  in  question,  which  con- 
sisted of  about  four  acres,  was  formerly  part  of  the  waste  of  the 
manor.  It  had  been  inclosed,  and  a  cottage  built  on  it,  about 
ten  years  before  the  commencement  of  the  action.  The  lessor 
of  the  plaintiff  lived  near  the  premises,  but  offered  no  interrup- 
tion ;  except  that,  three  days  before  the  service  of  the  declaration 
in  ejectment,  he  broke  down  the  inclosures.  On  this  evidence, 
the  defendant's  counsel  contended  that  no  manor  was  shoin^  to 
exist ;  that  at  any  rate  the  legal  estate,  under  the  will,  was  not 
shown  to  be  in  the  lessor  of  the  plaintiff  solely  ;  and  that  there 
was  ground  for  presuming  a  licence,  which  could  not  be  revoked 
by  an  interruption  taking  place  so  short  a  time  before  the  com- 
mencement of  the  action.  The  learned  Judge  was  of  opinion 
thsLt  Sk prima /(icie  case  was  made  out  for  the  plaintiff,  but  reserved 
leave  to  move  for  a  nonsuit.    Verdict  for  the  plaintiff. 

Godson  now  moved  to  enter  a  nonsuit : 

First,  there  was  not  suflScient  evidence  to  go  to  the  jury  of  the 
•existence  of  a  manor  at  all,  without  the  production  of  court  rolls,       [  •^^7  j 

35—2 
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DoK  d.       or,  in  their  absence,  without  at  least  constant  acts  done,  showin<v 
Pkck 
,,,^  notoriety  of  the  alleged  manorial  rights,  and  acquiescence  in 

Hbakin.      them.     Secondly,  the  will  gives  the  land  to  the  lessor  of  the 

plaintiff,  subject  to  a  charge.     Now  the  precise  nature  of  the 

charge  did  not  appear :  but  it  may  be  assumed   that  it  was 

created  by  giving  a  term,  or  some  legal  estate.     That  being  so, 

the  lessor  of  the  plaintiff  would  have  only  an  equitable  title. 

(Coleridge,  J. :  Why  might  not  the  charge  be  a  rent-charge  ?) 

It  is  of  a  sum  in  gross,  not  an  annual  payment.  If,  contrary  to 
the  more  ordinary  mode,  the  charge  was  such  as  not  to  affect  the 
legal  estate,  it  was  for  the  lessor  of  the  plaintiff  to  show  its 
nature.  He  cannot  be  said  to  have  made  out  his  title,  when  he 
claims  under  a  will  which  shows  no  title,  except  on  the  supposi- 
tion that  a  charge,  the  existence  of  which  in  some  shape  he 
admits,  confers  no  legal  estate.  Thirdly,  it  appears  from  Doe 
d.  Foley  v.  Wilson  (i)  that  a  licence  to  the  defendant  was 
to  be  presumed,  and  that  this  is  a  good  defence  in  the  absence 
of  a  revocation.  An  interruption,  made  immediately  before, 
and  for  the  purpose  of,  the  action,  cannot  have  the  effect  of 

a  revocation.  ^ 

Cui\  adv.  vult. 

Lord  Denman,  Ch.  J.,  in  the  same  Term  (May  5th),  delivered 
the  judgment  of  the  Court  :  After  stating  the  nature  of  the 
application,  his  Lordship  said  : 

[  *498  ]  The  lessor  of  the  plaintiff  had  recovered  a  verdict  at  *the  trial, 

claiming  the  land  in  question  as  parcel  of  the  waste  of  his  manor. 
It  was  objected,  at  first,  that  he  had  given  no  evidence  of  a 
manor,  or  of  his  being  the  lord,  because  he  had  produced  no 
court  rolls  nor  any  other  documentary  proofs  of  the  holding  of 
courts :  but  this  last  was  certainly  not  necessary  ;  and  the  parol 
evidence,  that  his  father  had  held  a  court  thirty-five  years  ago, 
and  he  himself  on  several  occasions  more  recently,  with  proof 
of  the  appointments  of  gamekeepers  by  deputation,  were  clearly 
sufficient  2>nwtd/acf>  evidence  of  both  facts. 

It  was  next  objected,  the  lessor  of  the  plaintiff  having  put  in 

(1)  11  East,  56. 
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his  father's  will,  thai  he  had  thereby  shown  the  legal  estate  out       dok  d. 
of  himself.    The  will  was  stated  to  recite  some  subsisting  charges,  ,.. 

and  then  to  devise  to  trustees  to  keep  down  the  interest  on  them,  Heakin. 
and  apply  the  surplus  rents  as  therein  directed  until  the  lessor 
of  the  plaintiiSr  should  attain  the  age  of  twenty-three :  and  then 
it  devised  to  him,  subject  to  the  before-mentioned  charges.  We 
think  we  cannot  infer,  from  this  statement,  that  any  legal  estate 
was  outstanding  in  the  incumbrancers ;  but  that  the  more  reason- 
able presumption  is  that  which  accords  with  the  very  words  of 
the  will. 

Lastly,  it  was  said  that,  as  the  cottage  had  been  built  on  land 
inclosed  from  the  waste,  and  there  was  evidence  of  this  having 
been  done  with  the  knowledge  of  the  lord,  a  licence  at  least  must 
be  presumed ;  and  that  it  had  not  been  properly  revoked  before 
action  brought.  The  lessor  had  proved  that,  a  very  short  time, 
a  few  days  only,  before  the  action  brought,  he  and  his  servants 
had  entered  on  the  inclosure,  and  broken  down  the  hedges  in 
several  places.  It  appears  to  us  that  this  *act,  the  purpose  of  [  *499  ] 
which  was  unambiguous,  was  evidence  from  which  the  jury  were 
warranted  in  finding  a  revocation  of  the  licence.  Such  revoca- 
tion might  be  by  act  in  pais^  or  by  parol ;  and  no  precise  time  is 
limited  by  law  as  necessary  to  intervene  between  it  and  the  com- 
mencement of  the  action  which  treats  the  party  in  possession  as  ^ 
a  trespasser. 

We  think  there  should  be  no  rule. 

Rule  revised. 


TEREY  AND  Others  v.  PARKER  (1).  is^j. 

^   ^  April  20. 

(6  Adol.  &  Ellis,  502—508  ;  S.  0.  1  N.  &  P.  752 ;  W.  W.  &  D.  303;  6  L.  J.  

(N.  S.)  K.  B.  249.)  [  602  ] 

If  the  drawer  of  a  bill  of  exchange  have  no  effects  in  the  hands  of  the 
drawee  at  the  time  of  drawing  the  bill,  and  of  its  maturity,  and  have  no 
f2Toand  to  expect  that  it  will  be  paid,  it  is  not  necessary  to  present  the 
bill  at  maturity ;  and,  if  it  be  presented  two  days  after,  and  payment  be 
refused,  the  drawer  is  liable. 

Assumpsit.      The  first  count  of  the   declaration   stated  that 
defendant  heretofore,  to  wit,  16th  May,  1836,  made  his  bill  of 

(1)  Confirmed  by  Bills  of  Exchange  Act,  \mi  (45   &   46    Vict.   c.   61), 
s.  46  (2)  (c).— K.  C. 
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Tebry  exchange,  directed  to  John  Twist,  for  232Z.  2«.  2d.,  payable  to 
Parker,  defendant's  order  six^months  after  date,  which  period  had  elapsed 
before  the  commencement  &c.,  and  indorsed  it  to  one  Kirkby, 
who  indorsed  it  to  the  plaintiffs.  **  And  the  plaintiffs  aver  that, 
at  the  time  of  the  making  of  the  said  bill  of  exchange  as  afore- 
said, and  from  thence  antil  and  at  the  end  of  the  day  on  which 
the  said  bill  became  due  and  payable,  according  to  the  tenor 
and  effect  thereof,  and  from  thence  until  and  at  the  time  of 
the  presentment  thereof  hereinafter  mentioned,  he,  the  defen- 
dant, had  not  in  the  hands  of  the  said  John  Twist  any  effects 
of  him  the  defendant  for  the  payment,  by  him  the  said  John 
Twist,  of  the  money  in  the  said  bill  specified,  or  any  part  thereof ; 
nor  had  he,  the  defendant,  at  the  time  of  the  making  of  the 
said  bill  as  aforesaid,  nor  from  thence  until  the  end  of  the  day 
when  the  same  became  due  as  aforesaid,  nor  from  thence  until 
the  presentment  thereof  hereinafter  next  mentioned,  any  reason- 
able grounds  to  expect  that  the  said  John  Twist  could  have  any 
such  effects,  or  that  the  said  John  Twist,  or  any  other  person  or 
persons  whatsoever,  would  pay  the  said  money  in  the  said  bill 
specified,  or  any  part  thereof,  upon  the  presentment  of  the  same 
bill  to  the  said  John  Twist  for  payment;  nor  has  he,  the 
defendant,  sustained  any  damage  by  reason  of  the  said  bill  not 
[  •503  ]  having  been  *presented  on  the  day  when  the  same  became  due, 
or  until  the  presentment  thereof  hereinafter  mentioned,  or  by 
reason  of  his,  the  defendant's,  not  having  had  notice  of  the  said 
bill  being  presented  on  the  day  when  the  same  became  due, 
and  being  dishonoured,  or  by  reason  of  the  defendant's  not 
having  had  notice  of  the  presentment  hereinafter  mentioned, 
and  the  non-payment  of  the  said  bill  upon  such  presentment, 
until  he,  the  defendant,  had  the  notice  hereinafter  mentioned  ; 
and  the  plaintiffs  further  say  that,  after  the  said  bill  became 
due,  and  before  the  commencement  of  this  suit,  to  wit " 
21st  November,  1836,  "  the  said  bill  was  presented  to  the  said 
John  Twist  for  payment,'*  &c. ;  that  John  Twist  refused  to  pay  ; 
that  the  whole  is  now  due;  and  that,  after  the  said  present- 
ment and  refusal,  and  before  the  commencement  &c.,  to  wit  on 
the  day  and  year  last  aforesaid,  the  defendant  had  notice  of  the 
said  presentment  and  refusal. 
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Third  plea  to  the  first  count.  That  Eichard  PuUen,  before  Tbhby 
and  at  the  time  of  making  the  bill,  was  liable  to  defendant  Parker. 
to  the  amount  of  a  large  &e.,  to  wit  the  sum  specified  in  the 
bill ;  that  there  were  mutual  accounts  between  Pullen  and 
Twist ;  and  that  thereupon  Pullen  requested  defendant  to  draw, 
and  Twist  to  accept,  the  bill,  for  and  on  account  of  the  liability 
of  Pollen  to  defendant ;  whereupon  defendant,  upon  the  faith 
and  credit  of  the  said  acceptance  of  Twist,  and  believing  that 
the  bill  would  be  paid  when  due  if  duly  presented  to  Twist, 
drew  the  bill,  and  Twist  accepted  it,  for  and  upon  account  of  the 
said  liability  of  Pullen  to  the  defendant ;  that  the  bill  was  not 
presented  for  pajrment  when  due,  according  to  the  tenor  &c. ; 
and  that  defendant^  *by  reason  of  the  non-payment,  and  of  his  [  •so*  ] 
not  having  had  notice  of  the  bill  being  presented  when  it 
became  due,  is  likely  to  lose  the  amount  specified  in  the  bill, 
and  the  amount  for  which  Pullen  was  so  liable  to  him :  verifica- 
tion. Replication:  that  Pullen  was  not  liable  to  defendant; 
that  defendant  did  not  make  or  draw,  nor  Twist  accept,  the  bill 
for  or  upon  account  or  in  payment  of  a  liability  of  Pullen  to 
defendant ;  nor  did  defendant  make  or  draw  the  bill  upon  the 
faith  or  credit  of  the  said  acceptance  of  Twist,  in  manner  &c. : 
conclusion  to  the  country. 

Fourth  plea  to  the  first  count.  That  defendant  had  in  the 
hands  of  Twist,  at  the  time  the  bill  became  due,  effects  for  the 
payment  of  the  bill,  to  wit  effects  to  the  value  of  the  money  in 
the  bill  specified :  conclusion  to  the  country. 

Fifth  plea  to  the  first  count.  That,  before  and  at  the  time  of 
drawing  the  bill,  there  were  accounts  between  defendant  and 
Twist;  and  that  defendant  drew  the  bill  on  Twist,  and 
Twist  accepted  the  same,  for  and  upon  good  and  valuable  con- 
sideration between  Twist  and  defendant;  and  that  defendant 
fully  expected  that  Twist  would  pay  the  bill  when  the  same 
became  due,  according  to  the  tenor  &c. :  verification.  Beplica- 
tion :  that  defendant  did  not  draw  the  bill  on  Twist,  nor  did 
Twist  accept  the  same  for  or  upon  good  and  valuable  consideration 
between  Twist  and  the  defendant ;  nor  did  defendant  expect  that 
Twist  would  pay  the  bill  when  it  became  due,  in  manner  &c. : 
conclusion  to  the  country. 
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Terby  On  the  trial  before  Alderson,  B.  at  the  last  York  Assizes,  a 

PARKBB.      verdict  was  found  for  the  plaintiffs  on  all  the  issues. 


[  605  ]  CresBwell  now  moved  (i)   for  a  rule  to   show  cause  why 

judgment  should  not  be  arrested,  or  a  nonsuit  entered  : 

The  question  is,  whether  the  want  of  effects  in  the  hands  of 
the  drawee  be  an  excuse  for  non-presentment.  It  is  not  neces- 
sary to  deny  that  notice  to  the  drawer  of  dishonour  is  excused 
by  the  fact  of  his  having  had  no  effects  in  the  hands  of  the 
drawee  at  the  times  of  the  drawing  of  the  bill  and  of  its  maturity. 
But  it  has  never  been  held  that  this  excuses  presentment  for 
payment,  which  cannot  be  dispensed  with  even  by  the  insolvency 
or  bankruptcy  of  the  drawee.  It  is  true  that  in  De  Berdt  v. 
Atkinson  (2)  it  was  held  that,  where  the  payee  of  a  promissory 
note,  made  without  consideration,  knows  that  the  maker  is 
insolvent,  the  indorsee,  upon  dishonour,  may  sue  the  payee, 
though  presentment  be  not  made  till  the  day  after  maturity, 
nor  notice  given  till  five  days  after  the  dishonour.  There 
Eyre,  Ch.  J.  said  that  the  ground  on  which  an  early  demand 
is  necessary  is  that,  if  delay  take  place,  "  the  effects  may  be 
gone  out  of  the  hands  of  the  acceptor."  But,  if  presentment 
be  necessary  at  all,  it  must  be  made  at  the  time  of  maturity ;  the 
true  reason  for  requiring  presentment  being  that  the  drawer's 
engagement  is  only  conditional :  he  is  to  pay  if  the  drawee  be 
requested,  at  the  maturity  of  the  bill,  to  pay,  and  refuse  to  do 
so,  and  notice  be  given.  The  drawer  has,  under  all  circum- 
stances,  a  right  to  the  chance  of  the  drawee  paying  at  maturity. 
It  has  been  lamented  that  any  excuse  of  notice  has  ever  been 
admitted.  Lord  Kenyon  refused  to  receive  evidence  that  want 
[  ♦506  ]      of  notice  *had  caused  no  injury  (3). 

(Lord  Denman,  Ch.  J. :  In  De  Berdt  v.  Atkinson  (2),  it  seema 
to  be  assumed  that  a  drawer  who  has  no  effects  in  the  drawee's 
hands  can  gain  nothing  by  presentment  at  maturity.) 

That  assumption  can,  at  any  rate,  not  be  universally  made :  in 
the  case  of  a  solvent  drawee  being  willing  to  honour  the  bill  at 

(1)  Before  Jjord  Denman,  Ch.  J.,  (2)  2  H.  Bl.  336. 

Patteson  and  Coleridge,  JJ.  (3)  Dennis  ▼.  Morrice,  3  Esp.  158. 
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the  time  of  maturity,  but  afterwards  becoming  insolvent  before  Tbrry 
presentment,  the  drawer  is  a  loser  by  the  laches.  Perhaps  paukkb. 
De  Berdt  v.  Atkifison  (i)  may  be  distinguished  from  the  present 
case  on  the  ground  that  the  instrument  there  was  not  a  bill 
of  exchange,  but  a  promissory  note ;  possibly  the  engagement  of 
the  maker  of  a  promissory  note  is  less  conditional  than  that 
of  the  drawer  of  a  bill.  The  Court,  there,  seems  to  have  con- 
sidered that  some  presentment  was  necessary,  only  that  the 
circumstances  dispensed  with  the  necessity  of  presenting  at  the 
regular  time.  But  no  distinction  can  be  made  between  omitting 
to  present  at  the  regular  time,  and  omitting  to  present  altogether. 
If  the  length  of  time  which  elapses  be  held  material,  then  the 
inquiry,  which  Lord  Kbnyon  refused  to  permit,  will  become 
necessary.  And,  even  as  to  notice,  De  Berdt  v.  Atkinson  {i) 
cannot  be  supported;  for  the  principle  of  the  decision  would 
show  that  the  bankruptcy  of  the  drawee  would  dispense  with 
notice  to  the  drawer,  which  is  contrary  to  Rohde  v.  Proctor  (2). 

(LoBD  Dbkman,  Ch.  J.  referred  to  Boidtbee  v.  StiMs  (8),  and 
Ex  parte  ItoMe  (4). 

Patteson,  J. :   Hojyletj  v.  Dnfresne  (5)  seems  rather  in  your 
favour :  there  a  *waiver  was  relied  on,  which  would  not  have       [  •507  ] 
been  required  unless  presentment  had  been  necessary.) 

Cur.  adv.  rult. 

LoBD  Dekman,  Gh.  J.,  on  a  subsequent  day  of  the  Term  (May  5th), 
delivered  the  judgment  of  the  Court  as  follows : 

The  question  in  this  case  is,  whether  want  of  effects  in  the 
hands  of  the  drawee  excuses  the  holder  of  a  bill  of  exchange 
from  the  necessity  of  presenting  the  bill  for  payment,  as  well  as 
of  giving  notice  of  dishonour  to  the  drawer. 

Many  cases  establish  that  notice  of  dishonour  need  not  be 
given  to  the  drawer  in  such  a  case ;  and  the  reason  assigned  is, 
because  he  is  in  no  respect  prejudiced  by  want  of  such  notice, 

(1)  2  H.  Bl.  336.  (4)  Mont.  &  Mac.  430. 

(2)  28  R.  R.  309  (4  B.  &  C.  517).  (5)  13  B.  B.  463  (15  Bast,  275). 

(3)  11  B.  R.  141  (18  Ves.  21). 
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tkbry  having  no  remedy  against  any  other  party  on  the  bill.  This 
Parker,  reason  equally  applies  to  want  of  presentment  for  payment,  since, 
if  the  bill  were  presented,  and  paid  by  the  drawee,  the  drawer 
would  become  indebted  to  him  in  the  amount,  instead  of  being 
indebted  to  the  holder  of  the  bill,  and  would  be  in  no  way 
benefitted  by  such  presentment  and  payment. 

No  case  directly  in  point  seems  to  have  been  decided.  The 
case  of  De  Berdt  v.  Atkhi8on(i)  was  an  action  on  a  promissory 
note  against  the  payee  and  indorser,  who  had  lent  his  name, 
knowing  that  the  maker  was  insolvent ;  and  it  was  held  that  he 
was  not  discharged  by  the  note  not  having  been  presented  till 
the  day  after  it  was  due,  and  notice  of  dishonour  not  having  been 
given  for  several  days.  But  that  case  can  hardly  be  supported, 
[  '508  ]  *inasmuch  as  the  defendant  was  not  the  party  for  whose  accom- 
modation the  note  was  made ;  on  the  contrary,  he  lent  his  name 
to  accommodate  the  maker.  Neither  is  the  case  of  Hopley  v. 
Dufresne  (2)  an  authority  the  other  way  ;  for,  although  that  was 
a  case  of  an  acceptance  for  the  accommodation  of  the  defendant, 
Lord  Ellenborouoh  nonsuited  the  plaintiff,  because  the  bill  was 
presented  to  the  acceptor's  bankers  after  banking  hours ;  yet  that 
nonsuit  was  set  aside  on  the  ground  of  there  being  evidence  of  a 
subsequent  waiver;  and  the  point,  whether  the  drawer  was  entitled 
to  object  to  the  want  of  due  presentment,  was  not  determined. 

It  appears  to  us  that  the  same  reason  applies  to  want  of  pre- 
sentment, as  to  want  of  notice  of  dishonour,  and  therefore  that 
the  same  rule  ought  to  prevail  with  respect  to  want  of  effects 
operating  as  an  excuse :   and  the  rule  to  arrest  judgment  must 

b®  ^«*^««d-  Rule  refused. 


1837.  REX  V.  The  INHABITANTS  of  SCAEISBKICK. 

April  20. 
^ (6  Adol.  &  Ellis,  509—515 ;  S.  C.  1  N.  &  P.  582 ;  W.  W.  &  D.  246 ;  6  L.  J. 

[  509  ]  (N.  S.)  M.  C.  103.) 

The  township  of  S.  was  iudicted  for  not  repairing  a  road  in  $.,  on  a 
custom  alleged  and  proved,  that  all  the  townships  in  the  parish  in  which 
S.  was  situate  repaired  their  own  roads  in  general.  In  answer,  it  wa» 
shown  that  the  township  of  N.,  in  another  parish,  was  adjacent  to  S.  ; 
and  that  an  agreement  had  been  made,  250  years  before,  between  the 

(1)  2  H.  Bl.  336.  (2)  13  R.  R.  463  (15  East,  275). 
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then  owner  of  all  S.  and  the  then  owner  of  all  N.,  whereby  the  boundary  rex 

between  the  properties  was  marked  out,  and  the  owner  of  S.  agreed  to  f. 

allow  to  the  owner  of  N.,  and  the  rest  of  the  inhabitants  of  N.,  a  road    '^^^  Inhabi- 

TANTS  OP 

through  S.,  of  which  S.  was  to  repair  part»  and  N.  another  part,  being  Scaris- 
the  subject  of  the  indictment ;  and  that  further  assurance  for  the  per-  brick. 
formanoe  of  the  agreement  should  be  made  by  a  sufficient  lawyer.  It 
was  also  shown  that  afterwards  the  owner  of  S.  filed  a  bill  for  specific 
performance  against  the  owner  of  N.,  the  event  of  which  did  not  appear ; 
but  that  the  owners  of  lands  in  N.  had  ever  since  repaired  in  conformity 
with  the  agreement : 

Held,  not  to  be  evidence  for  a  jury  of  an  instrument  binding  the  owner 
of  N.,  and  all  claiming  through  him,  to  repair,  assuming  that  such  a  con- 
veyance could  have  been  made  so  as  to  exonerate  the  inhabitants  of  S. 

Indictment  against  the  township  of  Scarisbrick,  in  the  parish 
of  Ormskirk,  Lancashire,  for  not  repairing  a  common  highway  in 
the  said  township,  stated  to  be  840  yards  in  length.  The  first 
count  charged  a  custom  for  the  township  to  repair  the  roads  within 
it ;  the  second,  a  castom  for  all  the  townships  in  the  parish  of  0. 
to  repair  within  such  townships  respectively.     Plea,  Not  guilty. 

On  the  trial  before  Patteson,  J.,  at  the  last  Liverpool  Assizes, 
evidence  was  given  of  the  non-repair,  and  that  the  custom  was 
for  each  township  to  repair  its  own  roads.  The  township  of 
Scarisbrick  was  adjacent  to  the  township  of  North  Meols,  in  the 
parish  of  North  Meols,  Lancashire ;  and  the  road  in  question  ran 
through  Scarisbrick,  from  the  boundary  between  the  townships 
of  North  Meols  and  Scarisbrick.  The  defendants  offered  in 
evidence  a  document  headed,  ''  Articles  covenanted,  con- 
descended, concluded  and  fully  agreed  upon,  the  6th  day  of 
July,"  &c.,  83  Eliz.,  and  purporting  to  be  made  between  Edward 
Scarisbricke  of  Scarisbrick,  in  the  county  of  Lancaster,  on  the 
one  part,  Bamaby  Kitchen  and  John  Bold  of  the  North  Meoles, 
within  the  said  county,  Esqrs.,  "^and  Hugh  Hesketh  of  Bufiforde,  [  *5io  ] 
in  the  said  county.  Gentleman,  on  the  other  part;  "for  and 
concerning  the  division  of  a  certain  moss,  lying  between  the 
lordship  of  Scarisbrick  and  the  North  Meales,  known  by  the 
name  of  the  Ottersties  Moss,  and  the  Meales  Moss."  The  articles 
described  a  boundary  agreed  upon  between  the  parties,  for  them- 
selves and  their  heirs  for  ever,  for  the  partition  of  the  moss 
between  Edward  Scarisbricke,  on  the  one  side,  and  Kitchen, 
Bold,  and  Hesketh  on  the  other,  namely  a  ditch  (in  the  direction 
of  a  former  boundary) ;  for  the  maintenance  of  which  the  articles 
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provided.     They  then  went  on  as  follows :  "  It  is  further  agreed 
.  that,  in  consideration  of  which  partition  to  be  made  and  done  in 
manner  and  form  aforesaid,  the  said  Edward  Scarisbricke  is  con- 
tented to  grant,  permit,  and  saffer,  and  to  allow  unto  the  said 
parties,  every  of  them,  and  their  heirs,  and  to  the  rest  of  the 
inhabitants  of  the  North  Meales,  a  convenient  highway  and  free 
passage  of  eight  yards  broad  unto  the  town  of  Ormskirk,  through 
his  part  and  portion  of  the  said  moss,  over  a  certain  coppe  which 
heretofore  had  been  ditched  and  cast  up  by  the  consent  and 
agreement  of  the  said  parties  for  the  said  way,  containing  in 
length  from  the  Ottersties  ditch  unto  the  remaining  ditch  at  the 
end  of  the  Meales  Fields,  accordingly  as  the  coppe  and  way 
leadeth,  fourteen  score  and  eight  roods,  or  thereabouts,  whereof 
the  said  E.  S.  is  contented  to  make  or' cause  to  be  made  the  one 
half  thereof,  passable  for  horse  and  man ;  and  that  the  said 
B.  K.,  J.  B.,  and  H.  H.,  shall  likewise  make  or  cause  to  be  made 
the  other  half  thereof  towards  the  Meales  passable  for  horse  and 
man,  as  is  aforesaid.     It  is  further  agreed   between  the  said 
parties  that,  whereas  the  one  half  of  the  coppe  *or  highway 
leading  through  that  portion  of  moss  from  the  said  ditch  or 
boundary  towards  the  Meales  allotted  and  fallen  unto  the  said 
B.  K.,  J.  B.,  and  H.  H.,  according  to  the  partition  made  by 
consent  as  is  aforesaid,  doth  not  contain  in  length  to  the  number 
of  sevenscore  and  four  roods,  which  is  measured  to  be  the  full 
half  part  of  the  said  coppe  reserved  for  the  said  highway  as  is 
aforesaid,  therefore  the  said  B.  K.,  J.  B.,  and  H.  H.,  do  covenant 
and  grant,  for  them  and  every  of  them,  by  these  presents,  to 
make  or  cause  to  be  made  passable  for  horse  and  man,  as  is 
aforesaid,  so  much  of  the  said  coppe  or  highway  from  the  said 
ditch  or  boundary  towards  Ottersties  ditch,  being  within  the 
portion  of  the  said  moss  belonging  to  the  said  E.  S.,  as  will 
contain  or  comprehend  the  full  number  of  forty  roods  to  make 
good  that  part  of  the  coppe  which  leadeth  towards  the  Meales 
Fields,  to  be  full  seven  score  and  four  roods  as  is  aforesaid.    And 
finally  it  is  concluded  and  agreed  *'  between  the  said  parties, ''  for 
the  better  establishing  and  performing  of  all  and  singular  the 
premises  before  set  down  and  declared  in  and  by  these  presents, 
that  there  shall  be  a  good  and  sufficient  lawyer,  indifferently 
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elected  and  chosen  at  and  before  Michaelmas  next,  upon  all  their        R£x 

costs  and  charges,  to  make  and  set  down  such  further  assurance  the  Inhabi. 

for  the  performance  of  these  articles  as  bj'  him  shall  be  thought     ^scA^Rigf 

most  meet  and  convenient  in   that  behalf.     In  witness"  &c.       bbick. 

(Signed  by  Edward  Scarisbricke.)     Evidence  was  also  offered, 

to  show  that,  at  the  time  of  the  agreement,  Edward  Scarisbricke 

was  owner  of  the  whole  of  the  township  of  Scarisbrick,  and  that 

Kitchen,  Bold,  and  Hesketh  were  the  owners  of  the  whole  of  the 

township  of  North  Meols.    And  that,  in  1631,  a  bill  was  filed,  in 

the  Duchy  Court  of  Lancaster,  *by  the  then  owners  of  the  town-       [  •512  ] 

ship  of  North  Meols,  against  Edward  Scarisbrick,  the  descendant 

of  the  party  to  the  agreement,  and  who  then  was,  and  had  for 

several  years  been,  owner  of  the  property,  and  had  come  of  age 

about  this  time.     The  object  of  the  bill  was  to  compel  him  to 

repair  the  part  of  the  road  in  Scarisbrick  which  he  was  liable  to 

repair  by  the  agreement.   Proof  was  likewise  offered  that  Edward 

Scarisbrick,  the  then  defendant,  put  in  an  answer,  alleging, 

besides  other  facts,  that  there  were  no  fit  materials  of  sand,  gravel, 

or  the  like  in  Scarisbrick,  nor  nearer  than  North  Meols.   Proof  was 

farther  offered,  that  a  commission  issued  to  examine  witnesses. 

No  further  evidence  of  proceedings  in  this  suit  could  be  obtained; 

but  it  appeared,  from  the  evidence  produced  for  the  Grown,  that, 

as  far  back  as  could  be  remembered,  the  inhabitants  of  North 

Meols  had  repaired  the  road  from  the  boundary  between  the  two 

townships,  to  a  stone  (which  was  marked  "  Meols  "  on  the  side 

towards  North  Meols,  and  **  Scarisbrick  "  on  the  other  side),  being 

the  distance  agreed  upon  in  the  articles,  within  about  twenty  yards, 

taking  the  materials  from  North  Meols.     This  part  was  the  part 

indicted.   Upon  the  above  evidence,  the  counsel  for  the  defendants 

contended  that  there  was  enough  to  raise  a  presumption  for  the 

jury  that  the  owner  of  the  lands  in  North  Meols  was  liable  to 

repair   this  part,  ratione  teimns.     The  learned  Judge  was  of  a 

contrary  opinion,  and  directed  a  verdict  for  the  Crown. 

Cresswell  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection : 

There  was  evidence,  to  go  to  the  jury,  of  this  defence,  which 
might  be  set  up  under  the  general  issue,  on  behalf  of  a  township; 
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Rex  note  (10)  to  Hex  v.  *Sto\u)hton  (1).  It  is  true,  in  general,  that, 
Thb  Ikhabi-  where  the  origin  of  a  road  is  not  shown,  it  will  be  presumed 
^scIiiS'^  to  be  immemorial ;  and  the  dictum,  that  a  liability  to  repair 
BRICK.  ratione  tenurcB  must  be  immemorial,  properly  applies  to  such 
'■  °  ■'  cases :  but  a  liability  to  repair  ratione  temira  may  be  set  up, 
which  is  not  immemorial,  if  the  liability  can  be  shown  to  have 
arisen  at  the  time  when  the  road  was  originally  constructed,  and 
upon  a  sufficient  consideration.  The  liability  by  reason  of  tenure 
is  explained  in  Callis  on  Sewers,  117.  In  Porter's  case  (2),  there 
referred  to,  Lord  Coke  says  "  that  any  man  at  this  day  may  give 
lands,  tenements,  or  hereditaments  to  any  person  or  persons  and 
their  heirs,"  for  reparation  of  "highways,  bridges,  causeways," 
&c.  The  Mayor  and  Burgesses  of  Lyme  Regis  v.  Henley  (3)  is  an 
instance  of  a  liability  originating  in  a  grant  from  the  Grown ; 
and  many  other  cases  are  collected  in  the  argument  there  (4). 
Now,  here,  the  grant  of  the  road  by  the  owner  of  Scarisbrick 
would  be  a  full  consideration  for  a  charge  upon  the  lands  of  the 
other  party.  The  only  question  then  is,  whether  a  jury  might 
not,  if  they  thought  fit,  have  presumed  that  the  agreement  was 
carried  into  effect  by  a  legal  instrument,  prepared  by  a  lawyer 
as  contemplated  in  the  agreement,  and  binding  the  lands.  The 
presumption  is  much  strengthened  by  the  fact  that,  after  the 
agreement,  a  bill  is  filed  for  a  specific  performance ;  from  which 
time  the  practice  has  been  as  it  would  have  been  had  such  an 
[  *514  ]  instrument  been  executed.  If  *such  a  deed  were  executed,  then 
all  parties  holding  the  land,  however  divided,  through  the  parties 
to  the  deed,  would  be  bound. 

(Patteson,  J. :  I  was  struck,  at  the  trial,  with  the  case  of 
Rex  V.  The  Mayor  of  Liverpool  (6),) 

There  no  presumption  of  an  agreement  was  shown. 

(Lord  Denman,  Gh.  J. :  What  lands  do  you  say  were  assigned, 
subject  to  the  liability?   The  lands  belonged,  in  the  first  instance, 

(1)  2  Wms.  Saund.  159  a.  affirming  3  B.  &  Ad.  77,  5  Bing.  91). 

(2)  1  Co.  Eep.  26  a.  (4)  3  B.  &  Ad.  86. 

(3)  37  E.  B.  125  (2  CI.  &  F.  331 ;  (5)  6  B.  B.  546  (3  East,  86), 
8  Bligh,  N.  S.  690 ;  1  Bing.  N.  C.  222 ; 
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to  the  parties  whom  you  suppose  to  have  taken  subject  to  the         Rkx 

charge.)  The  Inhabi- 

tants OP 

There  would  be  no  difl&culty  in  the  parties  conveying  their  lands,        bbic^k. 

and  taking  back  a  reconveyance  with  the  charge.     The  Courts 

have  gone  so  far  as  to  presume  an  Act  of  Parliament  to  explain 

an  usage :  this  is  much  less  violent. 

Lord  Denman,  Ch.  J. : 

We  need  not  here  decide  whether  such  a  liability  as  that 
contended  for  must  be  immemorial.  But  we  cannot  admit  such 
a  presumption  of  fact  as  that  set  up.  No  reasonable  ground  is 
shown  for  believing  that  such  a  machinery  has  been  constructed. 
A  Judge  does  not  do  his  duty  if  he  leaves  the  jury  to  presume 
that  of  which  he  himself  does  not  believe  the  existence. 

COLERIDOE,  J.  (i) : 

I  am  quite  of  the  same  opinion.  If  the  Judge  had  merely  left 
it  to  the  jury  whether  they  believed  the  conveyance  to  have  been 
made,  actually  and  in  fact,  the  verdict  would  clearly  have  stood 
just  as  it  does  now.  Where  acts  shown  to  have  been  performed 
would  have  been  illegal,  unless  some  suggested  transaction  had 
occurred,  there  is  strong  ground  for  telling  a  jury  that  it  is 
probable  that  the  occurrence  *really  took  place.  But,  here,  [  'ois  ] 
it  is  much  more  likely  that  something  took  place  between  the 
parties  which  did  not  bind  them,  and  which  therefore  could  not 
have  constituted  a  legal  defence,  than  that  all  the  cumbrous 
machinery  existed  which  has  been  supposed.  It  would  have 
been  idle  to  put  such  a  matter  to  the  jury. 

Pattbson,  J. : 

I  do  not  see  that  I  could  have  left  it  to  the  jury.    Every 

man  would  have  seen  that  it  was  quite  palpable  that  no  such 

machinery  existed. 

Hale  refused. 

(1)  Littledale,  J.  was  absent,  in  consequence  of  a  domestic  affliction. 
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1837.  THOMAS  V.  JENKINS. 

Anrif  21. 

(6  Adol.  &  Ellifl,  523—529;  S.  C.  1  N.  &  \\  587 ;  W.  W.  &  D.  265;   1  Jur. 

[  525  ]  261 ;  6  L.  J.  (N.  S.)  K.  B.  163.) 

On  a  question  of  boundary  between  two  estates,  if  evidence  has  been 
given  that  the  boundur}'-  of  the  estates  is  the  same  as  that  between  two 
hamlets,  evidence  of  reputation  as  to  the  boundary  of  the  hamlets  may 
be  adduced  for  the  purpose  of  proving  that  of  the  estates ;  and  the  jury 
may  be  desired  to  take  into  consideration  the  latter  evidence  if  they  are 
satisfied  with  the  first. 

Replevin  for  taking  cattle.  Avowry  and  cognizances,  averring 
the  cattle  to  have  been  distrained  damage-feasant.  Pleas  in  bar, 
traversing  the  title,  as  pleaded,  to  the  place  in  which  &c.  Issaes 
thereon.  On  the  trial  before  Coleridge,  J.  at  the  Glamorganshire 
Spring  Assizes,  1887,  the  material  question  was  as  to  the  boundary 
dividing  the  estate  which  comprised  the  locfis  in  quo  from  another 
estate.  An  old  witness,  who  was  called  for  the  defendant,  swore 
that  he  had  kept  cattle  on  the  first  mentioned  estate,  and  turned 
ofif  those  of  other  people ;  that  his  father  at  that  time  was  tenant 
of  the  estate  ;  that  his  father  and  brother  told  him  what  line  of 
boundary  he  was  to  keep,  and  that  he  had  acted  accordingly  in 
keeping  the  boundary ;  that  his  father  and  brother  were  over- 
seers  of  the  hamlet  of  Glyncorrwg ;  and  that  the  boundary  of 
the  estate  was  the  same  as  that  of  the  hamlet.  He  was  then 
asked  whether  he  had  heard  from  old  persons,  since  dead,  what 
was  the  boundary  of  the  hamlet.  The  question  was  objected  to, 
as  an  attempt  to  prove  the  limits  of  a  private  estate  by  reputation. 
Coleridge,  J.  held  the  evidence  admissible ;  and  the  witness  then 
stated  what  he  had  heard  as  to  the  boundary  of  the  hamlet :  and 
other  evidence  was  afterwards  given  on  the  same  point.  In 
summing  up,  the  learned  Judge  left  the  evidence  of  reputation, 
as  to  the  boundary  of  the  hamlet,  to  the  jury,  but  desired  them 
not  to  take  it  into  consideration  unless  they  were  satisfied  that 
the  boundary  of  the  estate  was  the  same  with  that  of  the  hamlet. 
Verdict  for  the  defendant. 

[  626  ]  Chilton  now  moved  for  a  new  trial : 

The  evidence  of  reputation,  as  to  the  boundary  of  the  hamlet, 
was  inadmissible  here,  being  offered,  in  reality,  upon  a  question 
of  boundary  between  private  estates.     The  inquiry  was  indeed 
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introduced  by  a  question  whether  the  boundary  of  the  estate  Thomas 
comprising  the  hats  in  quo  was  not  the  same  with  the  boundary  Jenkins. 
of  the  hamlet ;  but  evidence  ought  not  to  be  thus  indirectly  let 
in,  which  cannot  be  given  directly.  The  issue  here  was  on  a 
private  right ;  the  plaintiff  was  not  prepared,  by  the  pleadings 
or  by  the  admissions  (i),  to  meet  evidence  as  to  the  limits  of  the 
hamlet.  Evidence  of  reputation  is  undoubtedly  admissible  as  to 
the  boundaries  between  parishes  and  hamlets ;  but  the  rule  in 
favour  of  this  seems  limited  to  cases  where  such  boundaries  are 
the  subject  of  litigation  between  the  public  bodies  which  they 
immediately  concern.  The  language  of  Lord  Ellenbobouoh  in 
Weeks  v.  Sparke  (2)  favours  this  view  of  the  subject. 

(CoLERiDOB,  J. :  It  is  said  there,  by  Dampier,  J.,  that,  "  in  all 
cases  where  reputation  is  admitted  in  evidence,  it  is  necessary  to 
lay  a  foundation  for  its  admission  :"  that  necessity,  therefore,  is 
no  objection  to  the  admissibility.) 

In  1  Starkie  on  Evidence,  156  (3),  it  is  laid  down  that  **  Evidence 
of  reputation,  subject  to  the  ^limitations  already  stated,  is  admis-  [  •627  ] 
sible  upon  questions  as  to  the  boundaries  of  parishes,  manors,  or 
other  districts  in  which  many  persons  possess  an  interest :  '*  and 
in  1  Phillipps  on  Evidence,  236,  Book  1,  Part  i.  c.  7,  s.  7  (4),  it 
is  said  that,  ''In  questions  concerning  public  rights,  common 
reputation  is  admitted  to  be  evidence;  for  such  rights,  being 
matters  of  public  notoriety  and  of  great  local  importance, 
become  a  continual  subject  of  discussion  in  the  neighbourhood, 
where  all  have  the  same  means  of  information  and  the  same 
interest  to  ascertain  the  claim.*'  These  passages  appear  to 
contemplate  cases  where  the  question  both  relates  to  a  public 

(1)  The  parties  had   agreed   '*  to  pute,  which  is  coloured  pink  in  the 

admit  respectively  on  the  trial,  the  maps  exchanged  between  the  parties/' 

general  title  of  the  defendant,  and  '*  is  parcel  of  the  Corrwgfychan  sheep- 

of  those  under  whom  he  claims,  as  walk,  or  parcel  of  the  Pencae  and 

stated   in    the    pleadings,   and    the  Blaennanthir  sheepwalks." 

general  title  of  the  plaintiff  as  tenant,  (2)  14  B.  B.  546,  550  (1  M.  &  S. 

and  of  the  Earl  of  Dunraven  as  land-  679,  686).    He  read  the  judgment 

lord,  of  the  Pencae  and  Blaennanthir  of  Lord  Ellenborough  from  '*  The 

farms  and  sheepwalks :  and  that  the  admission  "  to  '*  received  in  evidence.'' 

only  question  to  be  raised  on  the  trial "  (:i)  2nd  ed. 

*' shall  be,  whether  the  land  in  dis-  (4)  6th  ed. 
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Thomas  boundary,  and  arises  between  the  parties  concerned  in  such 
Jenkins,  boundary.  The  notoriety  which  prevails  as  to  the  limits  of 
a  parish  cannot  be  relied  upon  as  to  those  of  a  farm,  which 
are  subject  to  fluctuation.  The  ground  upon  which  the  Courts 
have  excluded  evidence  of  reputation  on  the  subject  of  private 
rights,  are  pointed  out  in  1  Phillipps  on  Evidence,  289,  Book  1, 
Part  i.  c.  7,  s.  7  (i) ;  and  Doe  d.  Didsbury  v.  Thomas  (2), 
Richards  v.  Bassett  (3),  TaU)ot  v.  Lewis  (4),  Crease  v.  Barrett  (5), 
and  Rex  v.  Antrobus  (6),  show  the  extent  of  the  rule.  The 
evidence  in  question  here  could  not  have  been  receivable  unless 
it  had  been  agreed,  or  put  beyond  doubt,  that  the  farm  and 
hamlet  had  the  same  boundary.  Beputation  could  not  be  in 
any  degree  made  available  to  show  what  the  boundary  of  the 
farm  was. 

Lord  Dbnman,  Ch.  J. : 

Notwithstanding  the  observations  of  Lord  Ellenborouoh  which 
[  *528  ]  have  been  referred  *to,  I  think  there  is  no  doubt  in  the  present 
case.  Beputation  is  clearly  evidence  as  to  the  boundary  of  a 
parish.  The  question  is,  whether  in  this  case  it  was  admissible 
as  a  medium  of  proof.  Now  I  think  that,  the  fact  being  once 
before  the  jury,  that  the  boundaries  of  the  farm  and  of  the 
hamlet  were  identical,  any  legitimate  mode  of  proving  the 
boundary  of  the  hamlet  was  allowable  in  the  case.  The  answer 
of  the  witness,  that  the  two  boundaries  were  the  same,  was 
^  admitted  without  objection.  It  is  true  that  the  boundary  of  a 
farm  may  shift ;  but  the  answer  here  given  applied  to  one  state 
of  the  premises,  and  that  appeared  to  have  continued  from  as  far 
back  as  living  memory  could  reach.  Then  it  is  the  same  as  if 
the  estate  had  been  originally  sold  with  an  express  reference  to 
the  boundary  of  the  hamlet :  and,  being  so,  that  the  boundary 
might  properly  be  proved  by  any  evidence  applicable  to  the 
subject. 

(1)  6th  ed.  (4)  40  R.  B.  634  (1  Cr.  M.  &  R. 

(2)  12  R.  R.  533  (14  East,  323).      495;  5  Tyr.  1). 

And  see  Morewood  v.  Wood,  12  R.  R.  (5)  40  R.  R.  779  (1  Cr.  M.  &  R, 

537  (14  East,  327,  «.).  919 ;  5  Tyr.  458). 

(3)  34  R.  R.  529  (10  B.  &  C.  657).  (6)  2  Ad.  &  El.  793. 
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Patteson,  J.  (l)  :  Thomas 

V. 

The  point  in  dispute  on  the  trial  was  a  very  simple  one,  Jenkins. 
namely,  whether  the  place  in  which  the  cattle  were  taken  was  or 
was  not  parcel  of  a  certain  estate :  and  that  was,  of  course,  to 
be  determined  by  any  evidence  which  could  be  admissible  upon 
such  a  question.  On  this  precise  question,  evidence  of  reputa- 
tion was  clearly  not  admissible  ;  bat  such  proof  is  receivable  to 
show  the  boundary  of  a  hamlet ;  and,  that  being  so,  I  do  not  see 
how  it  could  be  excluded  in  the  present  case,  when  it  was  estab- 
lished that  the  boundaries  of  the  hamlet  and  of  the  farm  were 
the  same.  Mr.  Chilton,  indeed,  seems  not  to  rest  his  objection 
on  the  ground  that  such  evidence  is  at  all  events  inadmissible, 
*but  to  contend  that,  before  it  can  be  let  in,  the  boundaries  must  [  •o^d  ] 
be  shown  beyond  all  doubt  to  have  been  identical.  That,  how- 
ever, would  be  trying  the  question  twice  over  :  and  I  think  that, 
as  soon  as  some  evidence  of  the  identity  was  given,  this  proof 
was  receivable,  the  jury  being  cautioned  by  the  learned  Judge 
not  to  take  it  into  consideration  unless  satisfied  that  the 
boundaries  were  the  same.  If  the  identit}'  of  the  boundaries 
had  been  proved  by  evidence  of  reputation,  the  case  would  have 
been  different :  but  the  witness  called  on  this  subject  stated  it 
positively,  and  not  as  matter  of  reputation ;  and,  that  being  so, 
the  proof  of  reputation  as  to  the  boundary  of  the  hamlet  was  let 
in,  and  supported  the  defendant's  case,  provided  the  jury  were 
satisfied  of  the  identity  upon  the  witness's  statement. 

Coleridge,  J. : 

This  is  a  question  of  more  novelty  than  diflSculty.  When  the 
witness  was  asked,  **  Have  you  heard  from  old  people,  now  dead, 
what  was  the  boundary  of  the  hamlet,"  the  only  objection  that 
could  have  been  taken  to  that  question  was,  that  it  was  not 
relevant.  But  it  was  shown  to  be  so :  and  then  the  objection 
comes  to  this,  that  evidence  shall  not  be  given  as  to  the  boundary 
of  a  hamlet  in  the  same  mode  as  on  other  occasions,  because  the 
proof  is,  in  the  particular  case,  only  subsidiary.  But  I  never 
heard  that  a  fact  was  not  to  be  proved  in  the  same  manner 

(1)  Littledale,  J.  was  absent. 

86—2 


564  1887.     K.  B.     6  AD.  &  EL.  529.  [r.b. 

Thomas      when  subsidiary,  as  when  it  is  the  very  matter  in  issue.     If  the 
Jenkins.      ^^^^  1^®^®   ^^8   relevant,  I    think  it  was   to   be   proved  in  the 

ordinary  way.  ,.  ,       ^      , 

-^       ^  Rule  refused. 


1837.       STANNARD    v.    FORBES   and    Wife,    Executor   and 
—  '  Executrix  of  Lock. 

^  ^^^  1        (6  Adol.  &  Ellis,  572—589  ;  S.  C.  1  N.  &  P.  633  ;  W.  W.  &  D.  321  ;  6  L.  J. 

(N.  S.)  K.  B.  185.) 

Where  an  assignment  of  a  lease  for  a  term  of  years,  if  C.  should  so  long 
live,  contains  an  express  covenant  that  the  lease  is  valid  and  effectual,  Ac. 
notwithstanding  any  act,  &c.  of  the  assignor  and  those  claiming  under 
him,  the  fact  that  the  term  has  been  determined  by  the  death  of  the 
cestui  (ju€  vie  is  not  a  breach  of  the  covenant. 

Covenant.     On  the  trial  of  this  cause  at  the  Middlesex  sittings 
in  Michaelmas  Term,  1884,  a  verdict  was  taken  for  the  plaintiff, 
subject  to  the  opinion  of  this  Court  on  the  following  case : 
[  573  ]  The    declaration    stated    that,    whereas    heretofore,    to    wit 

26th  February,  1825,  by  a  certain  indenture  then  made  between 
George  Scott,  guardian  of  Georgiana  Scott,  of  the  first  part, 
Seanah  Stoe  Clement,  of  the  second  part,  and  John  Lock  (the 
testator)  of  the  third  part,  George  Scott  as  to  one  undivided 
moiety  of  the  messuage  and  premises,  &c.,  thereinafter 
mentioned,  &c.,  did  demise  unto  John  Lock,  and  the  said 
S.  S.  Clement  as  to  the  other  undivided  moiety  thereof  did  also 
demise  unto  J.  Lock,  the  said  messuage,  &c.,  to  hold  one 
undivided  moiety  thereof,  that  is  to  say  the  moiety  of  the 
said  Georgiana  Scott,  from  25th  December  then  last  past,  for 
the  term  of  eleven  years,  if  Georgiana  Scott  should  so  long  live, 
at  and  under  a  certain  rent  to  her  payable,  and  to  hold  the  other 
undivided  moiety  for  the  same  term,  provided  S.  S.  Clement 
should  so  long  live,  at  and  under  a  certain  rent  to  her  payable  ; 
and  J.  Lock  covenanted,  amongst  other  things,  to  pay  the  said 
rents,  &c. ;  by  virtue  of  which  indenture  J.  Lock  entered  into, 
and  was  possessed  of,  the  said  messuage,  &c.,  for  the  term 
therein  mentioned,  and  according  to  the  tenor  and  effect  thereof  ; 
and,  after  the  making  of  the  same  indenture,  and  in  the  lifetime 
of  J.  Lock,  to  wit  21st  September,  1826,  by  a  certain  indenture 
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then  made  between  J.  Lock  of  the  one  part,  and  the  plaintiif  of  Stannaud 
the  other  part  (profert),  reciting,  amongst  other  things,  that,  in  fobbbs. 
and  by  the  said  indenture,  George  Scott  had,  as  to  the  moiety  of 
Georgiana  Scott,  and  S.  S.  Clement  had,  as  to  the  other  moiety, 
demised  and  leased  unto  J.  Lock,  his  executors,  &c.,  the  premises 
in  the  said  indenture  mentioned,  to  wit  &c.,  to  hold  the  moiety 
of  Georgiana  Scott  unto  J.  Lock,  his  executors,  &c.,  for  the  term 
of  eleven  years,  from  the  25th  December  then  last  past,  at  *and  [  *o74  ] 
under  a  certain  yearly  rent  clear  of  all  &c.,  and  to  hold 
the  other  raoiety,  belonging  to  S.  S.  Clement,  from  the  same 
25th  December,  for  the  same  term  of  eleven  years,  at  and  under 
the  further  yearly  rent  of  25{. ;  and  also  reciting  that,  by  a 
memorandum  of  agreement  bearing  date  26th  day  of  August 
then  last,  between  J.  Lock  and  the  plaintiff,  J.  Lock  had  agreed 
to  sell  unto  the  plaintiff  the  said  messuage,  &c.,  with  the  appur- 
tenances, demised  by  the  said  indenture,  for  the  residue  of  the 
said  term  of  eleven  years,  together  with  the  good  will  of  a  certain 
trade,  &c.,  and  that  J.  Lock  had  thereby  further  agreed  to  assign 
over  the  said  lease  and  good  will  to  the  plaintiff ;  J.  Lock,  for 
the  considerations  &c.,  did  then  and  there  grant,  bargain,  sell, 
assign,  transfer,  and  set  over,  unto  the  plaintiff,  his  executors, 
&c.,  the  said  messuage,  &c.,  to  have  and  to  hold  the  said 
messuage,  &c.,  unto  the  plaintiff,  his  executors,  &c.,  from 
29th  September  next  ensuing  the  date,  for  and  during  all  the 
rest,  residue,  and  remainder,  which  should  be  then  to  come  and 
unexpired,  of  the  said  term  of  eleven  years  therein,  subject 
to  payment  of  the  yearly  rents,  and  performance  of  the  cove- 
nants, &c.,  in  and  by  the  recited  indenture  of  lease  reserved  and 
contained,  which  from  the  said  29th  September  then  next 
ensuing,  on  the  tenant,  lessee,  or  assignee's,  part  and  behalf, 
were  or  ought  to  be  paid,  kept,  &c.  And  J.  Lock,  for  himself, 
his  executors,  &c.,  did,  by  the  last-mentioned  indenture,  covenant, 
promise,  and  declare,  to  and  with  the  plaintiff,  his  executors, 
&c.,  that  (1),  for  and  notwithstanding  any  act,  deed,  matter,  or 
thing  whatsoever,  by  him  the  said  J.  Lock  at  any  time  theretofore 
made,  done,  committed,  or  knowingly  *occa8ioned,  suffered,  or  [  '575  ] 
omitted,  to  the  contrary,  the  recited  indenture  of  lease  was, 
(1)  Called  the  first  coyenant  in  the  argument  and  judgment. 
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Stamkabd  at  the  time  of  the  sealing  and  delivery  of  the  said  indenture 
Forbes.  between  the  plaintiff  and  J.  Lock,  a  good,  valid,  and  effectual 
lease  in  law  and  in  equity,  of  and  for  the  premises  thereby 
demised ;  and  (i)  that  the  same,  and  the  term  of  eleven  years 
therein  expressed,  were  respectively  in  full  effect,  and  in  no  wise 
forfeited,  surrendered,  assigned,  determined,  or  otherwise  become 
void  or  voidable,  or  prejudicially  affected,  in  any  manner  howso- 
ever,  than  by  effluxion  of  time ;  and  that  the  yearly  and  other 
rents  in  and  by  the  recited  indenture  of  lease  reserved,  and  also 
all  taxes,  &c.,  charged  upon  the  premises,  or  the  tenant  or 
occupier,  had  been,  and  were,  or  would  be,  paid  and  satisfied, 
up  to  29th  September  then  next,  and  that  the  several  covenants, 
conditions,  and  agreements  therein  contained,  on  the  part  of  the 
tenant  or  lessee  of  the  premises,  had  been  well  and  truly 
performed  and  observed,  down  to  the  date  of  the  indenture 
between  J.  Lock  and  the  plaintiff;  and  (2)  also  that,  for  and 
notwithstanding  any  such  act,  &c.,  he  the  said  J.  Lock  had  in 
himself  full  power,  and  lawful  and  absolute  authority,  to  bargain, 
sell,  assign,  transfer,  and  assure  the  said  messuage,  &c.,  unto 
the  plaintiff,  his  executors,  &c.,  for  and  during  all  the  residue 
and  remainder,  to  come  and  unexpired  by  effluxion  of  time,  of  or 
in  the  said  term  of  eleven  years,  according  to  the  true  intent  and 
meaning  of  the  same  indenture  ;  and,  further,  that  the  plaintiff, 
his  executors,  &c.,  should  or  lawfully  might,  immediately  after 
the  execution  thereof,  and  from  time  to  time,  &c.,  during  the 
[  •STB  ]  residue  and  remainder,  &c.,  of  the  said  term  of  eleven  *years, 
peaceably  and  quietly  enter,  &c.,  and  have  or  enjoy,  &c.,  for  and 
during  such  residue,  &c.,  without  any  action,  suit,  eviction, 
hindrance,  disturbance,  or  interruption  whatsoever,  of  or  by  the 
said  J.  Lock,  his  executors,  &c.,  or  any  person  or  persons  then 
or  thereafter  rightfully  claiming  or  possessing  any  estate,  right, 
title,  charge,  or  interest  into,  or  out  of,  or  upon,  the  said 
premises,  or  any  part  thereof,  by,  from,  or  in  trust  for  him 
or  them,  or  by  or  through  his  or  their  acts,  deeds,  defaults, 
means,  consent,  or  privity  ;  and  that  free  and  clear,  &c.  (indem- 
nified by  John  Lock,  his  executors,  &c.),  from  and  against  all 

(I)  Called  the  second  covenant  in  (2)  Called  the  third  covenant  in  the 

the  argument  and  judgment.  argument  and  judgment. 
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former  and  other  assignmentB,  estates,  rights,  titles,  trasts,  Stannard 
interests,  charges,  payments,  and  encumbrances  whatsoever,  forbes. 
which,  at  any  time  theretofore,  had  been,  or  which  at  any  time 
thereafter  should  or  might  be,  committed,  created,  or  knowingly 
occasioned  or  suffered,  by  him  the  said  J.  Lock,  or  any  person 
or  persons  then  or  thereafter  claiming  or  possessing  any  legal 
or  equitable  estate,  right,  title,  trust,  or  interest,  by,  from,  under, 
or  in  trust  for  hiilT,  save  and  except  the  rent,  &c.  (in  the  first 
indenture) ;  and  moreover  that  J.  Lock,  his  executors,  &c.,  and 
all  and  every  other  person  or  persons  whosoever,  lawfully 
claiming  or  possessing  any  legal  or  equitable  estate,  &c.,  under 
or  in  trust  for  him  or  them  (covenant  for  further  assurance). 
The  declaration  then  averred  that,  after  the  making  of  the  last- 
mentioned  indenture,  to  wit  19th  January,  1829,  by  indenture 
then  made  between  the  plaintiff  and  one  Bobert  James,  the 
plaintiff  did  bargain,  sell,  assign,  &c.,  to  James,  his  executors, 
&c.,  one  equal  undivided  moiety  of  and  in  the  same  premises, 
&c.,  for  the  residue  of  the  said  term  therein,  provided  the  said 
Georgiana  Scott  and  the  said  S.  S.  Clement  should  *so  long  [  *677  ] 
respectively  live  ;  and,  confiding  in  the  before-mentioned  demise 
and  covenants  from  and  by  J.  Lock,  did  then  and  there  thereby 
covenant  and  agree  with  Bobert  James,  amongst  other  things, 
that  the  first-mentioned  indenture  of  lease  then  was  and  con- 
tinued a  good  and  subsisting  lease,  and  not  surrendered, 
forfeited,  or  become  void  or  voidable  in  any  manner  howsoever  ; 
and  also  that  he,  the  plaintiff,  then  had  good  right  and  absolute 
authority  to  grant,  &c.,  such  undivided  moiety  as  last  aforesaid, 
and  also  for  quiet  enjoyment,  &c.  That  afterwards,  to  wit 
16th  August,  1829,  by  indenture  likewise  made  between  the 
plaintiff  and  B.  James,  the  plaintiff  did  bargain,  &c.,  to  B. 
James,  his  executors,  &c.,  the  remaining  moiety  of  and  in  the 
said  premises,  &c.,  for  the  terms  aforesaid,  respectively  deter- 
minable as  aforesaid,  and  covenanted  with  him  in  respect  of  the 
last-mentioned  moiety  (as  of  the  former),  that  is  to  say,  amongst 
other  things,  that  the  first  mentioned  lease  was  then  still  a  valid 
and  subsisting  lease,  and  not  forfeited  nor  rendered  void  or 
voidable  in  any  manner  however.  Averment  that,  before  the 
making  of   the   indenture  between  J.  Lock  and  the  plaintiff, 
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8TANNARD  S.  S.  Clement  died  ;  whereupon,  and  whereby,  the  said  lease  and 
FoBBEB.  '  demise  to  the  said  J.  Lock  became  and  was  voidable  and  void, 
and  wholly  ceased,  ended,  and  determined,  as  to  one  undivided 
moiety  of  the  same  messuage,  &c. :  and  thereupon  and  thereby 
George  Scott  became  and  was  entitled  to  such  moiety  as  last 
aforesaid  :  and  the  said  G.  Scott  afterwards,  and  after  the  said 
assignments  or  demises  to  Robert  James,  to  wit  80th  April,  1881, 
entered  into,  and  by  due  process  of  law  ejected  and  expelled 
B.  James  from  and  out  of,  the  same  moiety,  and  kept  him  so 
[  'STS  ]  expelled  from  thence  hitherto,  to  the  great  damage  of  R.  *  James ; 
and  thereupon,  and  by  reason  thereof,  &c. ;  averment  that 
R.  James  sued  plaintiff  for  breach  of  the  covenants  in  the 
indentures  between  plaintiff  and  R.  James,  and  recovered 
damages  against  him  for  having  been  so  ejected,  and  costs  ; 
and  the  plaintiff  also  incurred  costs  in  respect  of  the  action, 
amounting  &c.  Averment  that,  before  the  making  of  the  said 
indenture  between  J.  Lock  and  the  plaintiff,  J.  Lock  had  notice 
of  the  death  of  S.  S.  Clement,  but  that  plaintiff  had  no  notice 
thereof  until  after  the  making  of  the  indentures  between  the 
plaintiff  and  James.  And  so  the  plaintiff  saith  that,  by  reason 
of  the  premises,  and  of  the  death  of  the  said  S.  S.  Clement 
as  aforesaid^  the  said  indenture  between  plaintiff  and  Lock  was 
not,  at  the  time  of  the  sealing  and  delivery  of  the  said  indenture, 
a  good,  valid,  and  effectual  lease ;  and  that  the  same,  and  the 
said  term  therein,  were  not,  nor  was  either  of  them,  in  full  effect 
and  in  no  wise  forfeited,  surrendered,  assigned,  determined, 
or  otherwise  become  void  or  voidable,  or  prejudicially  affected, 
otherwise  than  by  effluxion  of  time,  in  manner  and  form  in  the 
said  covenant  in  that  behalf  expressed  ;  and,  further,  that 
J.  Lock  had  not  in  himself  such  full  power  and  lawful  and 
absolute  authority  as  in  and  by  the  before  mentioned  covenant 
in  that  behalf  was  expressed,  in  manner  and  form  &c. ;  and, 
further,  that  the  plaintiff,  his  executors,  &c.  (like  breaches  of 
covenant  for  quiet  enjoyment),  contrary  to  the  tenor,  &c.,  of  the 
covenants  made  by  John  Lock. 
Pleas.     First  Not  guilty. 

Second,  that  the  said  George  Scott  did  not  enter  into  the  said 
midivided  moieties,  4&c.,  in  manner,  &c. 
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Third,  that,  before  the  making  of  the  said  supposed  indenture     Stankabd 
between  J.  Lock  and  the  plaintiff,  Lock  had  not  "^notice  or  know-      fobbrs. 
ledge  of  the  death  of  S.  S.  Clement,  in  manner  and  form,  &c.  [  *679  ] 

Fourth,  that  the  plaintiff  has  been,  by  J.  L.,  his  executors,  &c., 
clearly  and  absolutely  acquitted,  exonerated,  and  discharged,  or 
otherwise,  by  and  at  the  expense  of  John  Lock,  his  executors, 
&c.,  well  and  effectually  protected,  indemnified,  and  kept  harm- 
less, from  and  against  all  former  and  other  assignments,  &c., 
committed,  created,  &c.,  by  J.  Lock  or  any  person,  &c.,  claiming, 
&c.,  by,  from,  under,  or  in  trust  for  him,  &c.,  save  and  except 
the  rents,  &c. 

The  case  then  stated  the  facts  of  the  indenture  between  Scott, 
S.  S.  Clement,  and  Lock ;  the  assignment  by  Lock  to  the  plain- 
tiff ;  S.  S.  Clement's  death  on  7th  of  September,  1825,  and  that 
the  jury  found  that  Lock  had  notice  of  her  death  before 
September,  1826;  the  plaintiff's  entry  and  assignment  to  James; 
James's  eviction  by  George  Scott  upon  a  title  accruing  on  S.  S. 
Clement's  death  ;  and  that  George  Scott  received  from  Lock,  in 
April,  1826,  502.,  for  one  year's  rent  due  to  one  Hardisty  (the 
guardian  of  Joseph  Clement,  on  whom  S.  S.  Clement's  moiety 
bad  devolved)  and  himself,  and  afterwards  received  the  renfc  of 
James,  and  of  Stannard,  up  to  the  time  of  the  eviction,  of  both 
moieties,  as  reserved  by  the  lease  of  February,  1825.  Assets 
were  admitted.  The  amount  of  damages,  if  recoverable,  was  to 
be  referred  to  arbitration. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiff  was  entitled  to  recover  in  this  action  against  the 
executors  of  Lock  for  breach  of  covenant  ? 

The  case  was  argued  in  Hilary  Term  (i). 

[After  argument,  the  Court  took  time  for  consideration.] 

LoBD  Denman,   Ch.   J.,   now  delivered  the  judgment  of   the       [  586  ] 
Court : 

After  stating  the  facts  as  they  appeared  in  the  declaration,  his       [  &87  ] 
Lordship  proceeded  as  follows. 
The  first  question  was,  whether  the  covenant  was  restricted  to 

(1)  January  24tli,  1837.  Before  Lord  Denman,  Ch.  J.,  Williams  and 
Coleridge,  JJ. 
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stannabd  the  acts  of  Lock  and  those  claiming  under  him.  It  has  long 
Forbes.  been  established  that,  where,  in  a  conveyance,  express  covenants 
for  warranty  are  introduced,  none  can  be  implied  from  the 
general  words  of  conveyance ;  and  that  the  Court  has  no  other 
duty  to  discharge  than  that  of  correctly  construing  the  language 
employed.  In  performing  this  task,  on  any  particular  occasion, 
we  are  not  likely  to  derive  much  assistance  from  the  former 
decisions  that  may  be  cited,  as  every  instrument  varies  in  some 
respects  from  all  others,  and  must  be  interpreted  according  to 
its  own  language.  It  should  seem  that  the  true  grammatical 
sense  of  the  words  employed,  when  that  can  be  ascertained, 
must  prevail ;  and  no  case  can  be  quoted  in  which  our  Courts 
have  thought  themselves  at  liberty  to  act  in  direct  contravention 
of  it.  Such  a  course  might  indeed  become  necessary ;  for  a 
deed  may  contain  repugnant  clauses :  where  these  occur,  the 
authorities  fully  warrant  us  in  comparing  the  clause  under 
immediate  consideration  with  all  which  precedes  and  follows 
it,  even  though  not  forming  parts  of  the  same  sentence,  and 
with  the  nature  of  the  obligations  entered  into,  for  the  purpose 
of  discovering  and  efiTectuating  the  intention  really  expressed 
by  the  parties.  But,  when  we  examine  the  covenant  said  to 
have  been  broken  by  Lock  by  conveying  the  term  after  his  title 
had  determined,  and  find  it  inseparably  connected  with  the 
preceding  words,  we  do  not  feel  the  least  difficulty  as  to  the 
grammatical  meaning ;  and  that  appears,  on  examination,  to  be 
[  *588  ]  conformable  to  the  ^general  intention  of  the  testator  who  entered 
into  the  covenant. 

All  the  covenants  but  the  second  are  admitted  to  be  restricted: 
the  second  is  in  these  terms.  (His  Lordship  then  read  the 
second  covenant.)  But  the  whole  series  of  covenants  is  intro- 
duced by  qualifying  words,  which  (we  cannot  doubt)  run  through 
both  clauses  of  the  sentence.  The  effect  is,  ''I  covenant  that, 
for  and  notwithstanding  any  act  of  mine,  I  have  a  right  to 
convey  the  term,  and  that  the  term  is  neither  forfeited,  sur- 
rendered, nor  in  anywise  impaired,  except  by  effluxion  of  time/' 
It  was  acutely  remarked  that  these  last  words  rendered  the 
restriction  nonsensical,  as  effluxion  of  time  could  have  been  no 
act  of  the  covenantor.     They  are  indeed  unnecessary ;  but  from 


VOL.  XLV.;     1837.     K.  B.     6  AD.  &  EL.  588—589.  571 

that  quality  in  legal  documents  too  strong  inferences  cannot  be  Staknard 
safely  drawn.  On  the  other  hand,  the  absurdity  of  guarding  fobbes. 
himself  from  covenanting  against  any  acts  but  his  own,  and  in 
the  same  breath  covenanting  that  the  term  was  not  affected  by 
the  acts  of  any  person  whatever,  is  glaring,  and  is  rendered  still 
more  so  by  his  repetition  of  the  qualifying  words  after  the  suc- 
ceeding covenant,  which  relates  to  the  fact  of  clearing  up  arrears, 
&c.,  a  fact  with  which  his  predecessors  could  have  no  concern. 
The  same  words  are  carefully  incorporated  in  the  residue  of  his 
covenants.  The  covenants  in  truth  form  one  sentence,  the  first 
clause  of  which  is  restricted  to  the  acts  of  the  covenantor  ;  the 
second  omits  to  repeat  the  restriction ;  but  the  third  refers  to  it 
by  the  expression  ''for  and  notwithstanding  any  such  act,  &c." 
If  both  parties  had  attentively  scanned  the  language  of  the  deed 
before  completing  the  assignment,  neither  could  have  *believed  [  •689  ] 
the  covenant  to  include  any  others  than  the  testator  and  those 
claiming  under  him. 

We  feel  it  unnecessary  to  travel  through  the  cases :  that  of 
Browning  v.  Wright  (i)  may  however  be  referred  to,  as  fully 
warranting  the  principle  on  which  we  act,  and  closely  resembling 
the  present  case  in  the  form  of  the  covenant. 

A  second  point  was  attempted  to  be  raised  from  an  additional 
fact  in  the  case ;  viz.,  that,  supposing  the  construction  above 
stated  to  be  right,  there  was  still  a  breach  of  covenant  by  Lock, 
in  paying  rent  to  his  lessor  after  knowledge  that  one  of  the  lives 
had  fallen.  This  act,  it  was  said,  would  have  the  effect  of  con- 
verting his  term  into  a  tenancy  from  year  to  year,  if  done  while 
the  life  continued,  and  could  have  no  less,  after  the  life  had  dropped. 
But,  granting  these  premises  for  the  sake  of  the  argument,  we 
think  the  conclusion  does  not  follow,  for  the  simple  reason  that 
the  payment  of  rent  made  no  difference  whatever  in  Lock's 
interest  which  had  previously  expired.  What  he  did  was  wholly 
inoperative,  and  could  not  therefore  be  a  breach  of  his  covenant. 

For  these  reasons,  we  are  of  opinion  that  the  plaintiff  is  not 
entitled  to  recover;  and  our  judgment  must  be  for  the  defendant. 

Judgment  for  the  defendant. 
(I)  5  E.  R.  521  (2  Bos.  &  P.  13). 
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(6  Adol.  &  Ellis,  634—644 ;  S.  C.  I  N.  &  P.  691 ;  6  L.  J.  (N.  S.)  M.  C.  92.) 

A  local  Act  directed  that  the  guardians  of  the  poor,  churchwardeii;g, 
and  overseers  of  the  parish  of  B.  should,  from  time  to  time,  but  not 
of  tener  than  once  in  seven  years,  cause  to  be  made  a  survey  and  valua- 
tion of  the  annual  value  of  all  houses,  lands,  tenements,  and  heredita- 
ments in  the  parish,  which  might  be  amended  from  time  to  time  by  the 
concurreDce  of  a  majority  of  the  overseers ;  and  the  poor  rates  were  to 
be  made  upon  the  annual  value  in  such  valuation,  with  power  of  appeal 
to  Quarter  Sessions  against  the  survey  and  valuation.  Under  another 
local  Act,  a  Gkus  Light  Company  laid  down  pipes  in  the  parish,  the  soil 
not  belonging  to  the  Company,  and  manufactured  the  gas  out  of  the 
parish. 

In  the  valuation,  they  were  entered  for  their  mains,  pipes,  &c.,  for  the 
value  at  which  the  mains  and  pipes  would  let,  and,  for  the  land  occupied 
by  the  mains  and  pipes,  at  the  value  of  the  land  to  let  for  a  pipeway. 
In  certain  houses  in  the  parish,  there  were  steam  engines  and  other 
machinery  affixed  to  the  houses.  These  houses  were  valued  at  what  they 
were  worth  to  let,  without  reference  to  the  value  which  they  derived  from 
the  engines,  &c. : 

Held,  that  the  valuation  was  bad. 

On  appeal  by  the  Birmingham  and  Staffordshire  Gas  Light 
Company  against  a  sui*vey  and  valuation  made  by  the  guardians 
of  the  poor  of  the  parish  of  Birmingham,  and  the  churchwardens 
and  overseers  of  the  said  parish,  the  Sessions  confirmed  the 
survey  and  valuation,  subject  to  a  case,  which,  so  far  as  material 
to  the  decision  here,  was  to  the  following  effect. 

The  case  set"  out  parts  of  stat.  1  &  2  Will.  IV.  c.  Ixvii.  (local 
and  personal,  public),  entitled  ''An  Act  for  better  regulating  the 
poor  within  the  parish  of  Birmingham,"  &c.  (2),  directing  and 

(1)  Cited  in  the  judgment  of  the  and  valuation  to  be  made  of  all 
Court  delivered  by  CocKBURif ,  L.  Ch.  houses,  lands,  tenements,  and  here- 
J., in Laingy.Jiishopwmrmoiit^lS'JS)  ditaments  within  the  said  parish  of 
3  Q.  B.  D.  299,  305,  47  L.  J.  M.  C.  Birmingham,  and  of  the  annual  value 
41,  44 ;  and  by  Lord  Esheb,  M.  £.  thereof,  and  for  that  purpose  shall 
in  Tt/ne  Boiler  Works  Co,  v.  Oversiers  employ  any  surveyor  or  surveyors  " 
of  Long  Bentmi  (1886)  18  Q.  B.  Div.  &c. 

81,  89;  56  L.  J.  M.  C.  8,  11.— R.  C.  Sect.  58  enacts.  That  ''the  sum 

(2)  Sect.  57  enacts,  *' That  the  said  which  shall  be  inserted  in  the  said 
guardians  "  (incorporated  by  sect.  1),  sui^vey  and  valuation  as  the  annual 
* '  churchwardens,  and  ovei*seer8  of  the  value  of  all  houses,  lands,  tenements, 
poorof  the  said  parish  of  Birmingham  or  hei-editaments  within  the  said 
shall  from  time  to  time  cause  a  survey  parish  shall  be  taken  and  held  to  be 
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regulating  the  survey  and  valuation  *of  houses,  &c.,  in   the 
parish,  for  the  purpose  of  rating. 

In  December,  1833,  a  survey  or  valuation  was  made  under  the 
direction  of  the  guardians,  churchwardens,  and  overseers,  pur- 
porting to  be  a  survey  or  valuation  of  all  the  houses,  lands, 
tenements,  and  hereditaments  within  the  parish.  In  this  docu- 
ment the  property  of  the  Birmingham  and  Staffordshire  Gas 
Light  Company  is  thus  described  : 

^.      .     ,            ,^  (  For  their  gasholders  and  \  Annual  value. 

Birmmgham  and  .        .     r^  «    j  o^      4. 

r..  ^    1  1  •      r^  premises  m  Oxford  Street,   1^  ^^^_  ^    ^_ 

Staflfordshire  Gas  ,   ^  ^       .          ,    .          .,,  .      f2,430Z.  0«.  Od. 

^  and  mams  and  pipes  withm 

Company.  (                the  parish.                i 

The  Company  appealed  duly  against  the  survey  and  valua- 
tion, stating  as  the  grounds  of  the  appeal  (among  others)  the 
objections  noticed  in  the  following  argument. 

It  appeared  in  evidence  that  many  persons,  named  in  that 
behalf  in  the  notice  of  appeal,  were,  at  the  time  of  the  making 
of  the  sui-vey  or  valuation,  in  the  occupation  of  lands,  houses, 
or  buildings,  to  which  pipes,  steam  engines,  and  various  other 
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the  annual  value  thereof  for  all  the 
purposes  of  this  Act;  and  all  rates 
to  be  from  time  to  time  made  by  the 
churchwardens  and  overseers  of  the 
said  parish  for  the  relief  of  the  poor, 
shall  be  made  upon  a  fair  and  equal 
pound  rate  upon  the  annual  value 
of  all  the  lands,  tenements,  and  here- 
ditaments inserted  in  such  suiTey  or 
valuation.'* 

Sect.  59  enacts  That  no  alteration 
shall  be  made  in  the  survey  &c.  with- 
out the  concurrence  of  the  major  part 
of  the  overseers,  under  whose  direc- 
tion amendments  or  alterations,  and 
additions  of  other  rateable  lands,  &c., 
shall  be  inserted. 

Sect.  60  enacts,  "That  no  such 
survey  and  valuation  shall  be  repeated 
or  made  oftener  than  once  in  every 
seven  years  from  the  time  of  making 
the  first  survey  and  valuation  under 
the  authority  of  this  Act." 

Sect.  101  enacts,  *'  That  in  all  cases 


where  any  body  politic,  corporate,  or 
collegiate,  or  any  person  or  persons, 
shall  think  himself  aggrieved  by  any 
siuvey  or  valuation,  or  any  rate  for 
the  relief  of  the  poor,"  &o.,  such  body 
politic,  &c.,  may  appeal  to  Quarter 
Sessions,  giving  certain  notices,  with 
the  grounds  of  appeal,  and  complying 
with  other  requisites. 

Sect.  102  enacts  that,  in  cases 
of  appeal,  "the  said  justices  upon 
hearing  such  appeal,  where  they  shall 
see  just  cause  of  relief,  shall  and  are 
hereby  empowered  to  correct,  alter, 
and  amend  such  survey  or  valuation, 
or  rate,  in  such  manner  only  as  shall 
be  necessary  for  giving  relief  to  the 
person  so  appealing,  without  quash- 
ing or  wholly  setting  aside  the  same 
survey  or  valuation: "  proviso,  that  the 
Court  may  wholly  quash  the  same, 
and  order  a  new  survey  and  valuation, 
if  they  think  this  necessary  to  give 
relief  to  the  party  appealing. 


[636] 
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Rex         machinery  for  carrying  on  trades  were  affixed,  being  let  into  the 

The         ground,  or  otherwise  attached  to  the  freehold.     If  the  steam 

"and'staf-**  ®^gi>^®s  and  machinery  for  the  purpose  of  manufacturing,  affixed 

KORDSHiRE    to  houses  and  buildings,  ought  to  be  estimated  in  the  present 
Gas  Light  .  .,  ,,  »,! 

Company,     rate  as  formmg   part  of  the  annual  value  of  the  houses  and 

buildings,  then  the  value  of  the  houses  and  buildings  would  be 
increased  beyond  what  they  are  rated  at ;  as  the  annual  value  to 
let,  of  the  lands,  houses,  and  buildings  mentioned  in  the  notice 
of  appeal,  along  with  the  steam  engines  and  machinery,  was,  in 
point  of  fact,  increased  by  the  steam  engines  and  machinery 
attached  to  them.  These  pipes,  steam  engines,  and  machinery 
were  omitted  in  the  survey  or  valuation,  except  as  hereinafter 
mentioned.  They  were  neither  included  in  it  specifically,  as 
coming  within  the  words  houses,  lands,  tenements,  and  heredita- 
ments, nor  indirectly,  as  adding  to  the  annual  value  of  the  lands, 
houses,  and  buildings  to  which  they  were  so  attached  and  affixed : 
the  houses  and  buildings  were  valued  at  what  they  would  be 
worth  to  let  by  the  year  (with  a  deduction  of  20/.  per  cent,  for 
repairs),  reference  being  had  to  the  purposes  for  which  they  were 
used,  and  to  the  additional  strength  and  form  of  their  construc- 
tion for  the  purpose  of  allowing  steam  engines  and  other  powerful 
machinery  to  be  attached  to  them.  The  masonry  and  brick  work 
for  boilers,  vats,  and  chimney  stacks  were  included ;  but  not  the 
steam  engines  themselves :  all  machinery  and  apparatus  used  for 
[  'eaT  ]  the  purpose  of  manufacturing,  whether  *fixed  or  not,  was  intended 
to  be  and  was  excluded  from  the  survey  or  valuation.  That  was 
the  principle  upon  which  it  was  made. 

The  appellants  were  incorporated  by  stat.  6  Geo.  IV.  c.  Ixxix. 
(local  and  personal,  public) ;  and  this  Act  formed  a  part  of  the 
case(i).    In  pursuance  of  this  Act,  they  laid  mains  and  pipes 

(1)  Sect.  1  incorporates  the  Com-  be  a  capital  stock  divided  into  shares, 

panyby  the  name  of  '*The  Birming-  Sect,  d  enacts,  ''That  all  shares  in 

ham  and    Staffordshire    Gas   Light  the  said  undertaking,  and  in  the  net 

Company.'*     Sect.  2  enactn  that  the  profits  and  advantages  thereof,  shall 

Company  shall    be    established  for  be  deemed  personal  estate,  and  not 

producing  gas  for  lighting  the  roads,  of   the    nature    of    real    property, 

streets,   &c.,   in    Birmingham,    and  and  shall  be  transmissible  as  such 

other  places  named,  in  Warwickshire  accoixiingly." 
I    and  Staffordshire.  Sects.   48,  49,  give  the  Company 

Sects.  3,  4,  enact,  that  there  shall  power  to  erect  retorts    gasometers. 
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under  the  streets  of  the  town  of  Birmingham,  and  have  for  kex 
many  years  supplied  the  town  with  gas  by  means  of  such  mains  ^^^^ 
and  pipes.     The  whole  of  their  gas  is  manufactured  at  West  Birmingham 

AND  STAK- 

Bromwich,  out  of  the  parish  of  Birmingham,  but  conveyed  into    fordshibb 
Birmingham  by  mains  or  pipeways.     The  appellants  have  no     company!"^ 
property  whatever  in  the  land  in  the  streets  in  which  their  mains 
and  pipes  are  laid,  only  a  license  to  lay  them  from  the  com- 
missioners under  the  Birmingham  Street  Act,  in  whom  the  soil 
is  vested. 

The  annual  value  of  the  appellants'  gas  holders  and  premises       [  bss  ] 
in  Oxford  Street,  and  of  their  mains  and  pipes,  was  ascertained 
upon  the  following  principle. 

The  buildings  in  Oxford  Street,  and  land  immediately  connected 
with  them,  were  valued  as  land  and  buildings,  at  what  they  were 
worth  to  let  by  the  year,  in  the  same  way  as  the  value  of  other 
lands  and  buildings  in  the  parish  was  ascertained. 

The  gas  holder,  which  contains  the  gas  when  made,  and  which 
is  formed  of  brick  and  iron  work  sunk  into  the  ground  several 
feet,  and  raised  several  feet  above  the  surface  of  the  ground,  was 
valued  as  a  warehouse  or  building  at  what  it  was  worth  to  let  by 
the  year. 

The  mains  and  pipes,  and  the  land  which  they  occupy,  were 
valued  by  ascertaining  the  quantity  of  land  through  which  they 
were  laid,  and  then  valuing  that  land,  with  reference  to  the  value 
of  the  adjoining  land,  taking  into  consideration  the  purpose  for 
which  it  is  used.  This  value  is  an  annual  value  to  let  for  the 
purpose  of  a  pipeway.  The  pipes  and  mains  were  separately 
valued  at  an  annual  rental,  to  let,  deducting  an  allowance  of  202. 
per  cent,  for  wear  and  tear  in  the  same  manner  as  the  allowance 
for  repairs  in  houses,  the  mains  being  considered  as  holders  or 

&c.,  and  to  sink  and  lay  pipes,  &c.,  consent  to  erect  retorts,  gasometers, 

and  mains  requisite  for  the  supply  &c.,  and  sink  and  lay  pipes,  &c.,  in 

of  gas,  requiring,  in  certain  cases,  such  manner  as  the  commissioners 

the  consent  of  owners  and  occupiers,  shall  think  necessary,  and,  with  such 

Sect.  53  empowers  the  Company  consent,  to  break  up  the  soil  and 

to  contract  with  the  commissioners  pavements  of  streets,  roads,  &c.,  in 

under  stat.  52  Geo.  III.  c.  cxiii.  (local  Birmingham ;  but  not  to  enter  into 

and   personal,   public,   *'for    better  houses  or  lands  without  consent  of 

paving,  lighting,"  &c.,  **  the  town  of  owners  or  occupiers. 
Birmingham,"  &c.)»  and  with  their 
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Rex         depositories  from  which  the  manufactured  article  is  delivered  to 
The         ^^^  consumers. 
^and^Staf-^       ^^^  these  annual  values  were  made  with  reference  to  the  annual 
FOBDSRiBE    value  of  other  houses,  lands,  and  hereditaments  in  the  parish, 
Company,     included  in  the  valuation,  except  as  stated  in  the  case. 

The  questibns  for  this  Court  were,  1,  whether  the  gas  holders, 
mains,  and  pipes,  of  the  appellants  ought  to  have  been  included 
[  •639  ]  in  the  survey  or  valuation.  2,  *whether  the  survey  or  valuation 
is  not  bad  in  law,  on  account  of  such  omissions  as  are  mentioned 
in  the  case.  8,  whether,  supposing  that  the  pipes  and  mains  of 
the  appellants  are  rightly  included,  the  principle  upon  which 
their  annual  value  has  been  ascertained  is  a  correct  one. 

Hill  and  Amoa  in  supi)ort  of  the  order  of  Sessions  : 

First,  the  Company  are  rateable  for  the  mains  and  pipes, 
inasmuch  as  they  occupy  the  land  by  these  means.  The  autho- 
rities on  this  point  are  conclusive,  whatever  exceptions  have 
been  admitted  under  the  words  of  particular  Acts :  Rex  v.  The 
Trustees  for  paving  Shreivsbury  (i).  Rex  v.  The  Manchester  and 
Salford  Water  Works  Company  (2),  Rex  v.  The  Brighton  Oas 
Light  Company  (3),  Rex  v.  The  Birmingham  Oas  Light  and  Coke 
Company  (4),  Rex  v.  The  Corpoi-ation  of  Bath  (6),  Rex  v.  Bell  (6), 
Rex  V.  The  Chelsea  Water  Works  Company  (7),  Rex  v.  Rochdale 
Water  Works  Company  (8).  Secondly,  the  rate  is  not  unequal, 
upon  the  ground  of  fixed  machinery  not  being  rated  in  other 
houses.  The  Company  are  rated  for  their  property  in  question 
as  occupiers  of  land.  Now  it  is  true  that,  under  stat.  48  Eliz. 
c.  2,  s.  1,  occupiers,  &c.,  are  rateable  for  their  personal  property. 
But,  by  a  ''  common  impulse,'*  as  is  said  in  1  Nol.  P.  L.  228  (9), 
most  parishes  abstain  from  rating  personal  property,  on  account 
of  the  difficulty  of  ascertaining  its  amount,  an  objection  recog- 
[  ^640  ]  nised  by  Lord  *Kbnyon  in  Rex  v.  Page  (lo).  There  is  thus  an 
acknowledged  distinction  between  the  profits  arising  from  the 

(1)  37  R.  R  409  (3  B.  &  Ad.  216).  (5)  13  R.  R  333  (14  East,  e09). 

(2)  1  B.  &  C.  630.  (6)  7  T.  R  698. 

(3)  29  R.  R  290  (5  B.  &  C.  466;  (7)  39  R  R  438  (5  B.  &  Ad,  166). 
8  Dowl.  &  Ry.  308).  (8)  1  M.  &  S.  634. 

(4)  25  R  R  483  (1  B.  &  C.  606 ;  (9)  4th  ed. 

2  Dowl.  &  Ry.  735).  (10)  2  K.  R.  454  (4  T.  R.  543). 
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permanent  occupation  of  land,  and  those  arising  bom  the  use         Rex 

of  machinery.     But  for  such   distinction,  overseers  could  not         the 

make  an  equal  rate:  and  in  this  case  the  survey,  which,  by  ^i^'g^AF-** 

sect.  60  of  Stat.  1  &  2  Will.  IV-  c.  Ixvii.,  can  be  made  once  only  m    fordshikk 

'  -^  Gas  Light 

seven  years,  would  be  useless,  unless  made  anew  for  each  rate.     Compant. 

Then  all  fixtures  must  be  included,  as  well  as  fixed  machinery. 
Neither  would  the  diflBiculty  be  removed  by  striking  out  the 
rate  here  made  on  the  Company's  mains  and  pipes.  For  the 
same  objection,  if  valid,  might  be  made  by  any  one  rated  in 
respect  of  his  occupation  of  land  ;  and  a  similar  objection  might 
be  made,  in  any  other  parish,  under  stat.  48  Eliz.  c.  2,  which  is 
more  extensive  in  its  terms  than  the  local  Act  here.  It  will 
perhaps  be  argued  that  the  property  rated  would  go  to  the 
executor  or  tenant.  That  is  questionable  ;  but,  if  true,  it  would 
show  merely  that  a  hereditament  may,  regard  being  had  to  the 
object  of  the  law  in  the  particular  case,  be  treated  in  some 
respects  as  personalty ;  just  as,  in  favor  em  vitce,  a  cupboard, 
press,  &c.,  fixed  to  a  house,  are  not  treated  as  part  of  the  house 
in  a  prosecution  for  burglary.  Foster,  in  his  remarks  on  The 
Case  of  Oeorge  Gibbons  (i),  says  that,  in  questions  between  the 
heir  or  devisee  and  the  executor,  these  fixtures  may  with  pro- 
priety enough  be  considered  as  annexed  to,  and  parts  of,  the 
freehold,  on  the  presumption  that  such  was  the  intention  of  the 
owner  ;  but  that,  in  capital  cases,  such  fixtures  should  be  treated 
as  mere  moveables. 

(CoLEBiDGE,  J. :   There  are  numerous  cases  in  which  fixed 
^machinery  has  been  rated,  as  adding  to  the  value  of  the  house.)       [  *h41  ] 

Stat.  48  Eliz.  c.  2,  s.  1,  under  which  those  cases  were  decided, 
imposes  a  rate  according  to  ability  of  any  kind  ;  here  the  words 
are  less  comprehensive.  It  does  not  appear  that  in  Rex  v. 
Si.  Xicholas,  Gloucester  (2),  the  machine  was  rateable  as  other 
than  personalty :  in  Rex  v.  Hogg  (3)  the  machine  was  moveable. 
Those  cases,  therefore,  if  indeed  they  be  now  law,  can  be  sup- 
ported only  by  the  generality  of  the  provision  of  stat.  48  Eliz. 
c.  2,  s.  1.     The  present  case  finds  that  the  houses  in  the  parish 

(1)  Foet  C.  L.  109.  8.  C.  Cald.  262). 

(2)  1  fi.  B.  376,  /*.  (1 T.  R.  723,  n. ;  (3)  1  R.  R.  375  (1  T.  R.  721). 
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Rbx        are  rated  with  reference  to  the  purpose  for  which  they  are  used  : 

The         their  value,  therefore,  qua  houses,  has  been  fully  taken  :  the 

^and^Staf-*^  ^^'y  remaining  question  is  whether  the  steam  engines,  &c,,  per 

poRDSHiRE    se,  are  rateable.     Now  they  are  not  hereditaments.     In  Termes 

Gas  Light  "^ 

Company,     de  la  Ley,  (ed.  1708),  Hereditaments  are  defined  to  be  **  touts  ceux 

choses  immoveable,  soient  ils  corporeal  ou  incorporeal  queox  un 

home  poet  aver  a  luy  et  son  heirs  per  voy  de  inheritance,  et 

queux  si  ne  sont  auterment  bequest  veignant  a  celuy  que  est 

prochein  de  sank  et  nemy  al  executors  ou  administrators  come 

chattels.**     The  machines  would  go  to  the  executor  :  Lawton  v. 

Lawton  (l),  Lord  Dudley  v.  Lord  Warde  (2),  which  cases  are  the 

stronger,  because  the  fixtures  there  really  derived  their  value 

from  their  application  to  the  produce  of  the  land.    The  executor*s 

right  was  not  adverted  to  in  Rex  v.  St.  Nicholas,  Gloucester  (3), 

or  Rex  v.  Lord  Granville  (4),  which  is  the  strongest  authority  for 

the  appellants. 

[  •642  ]  (Coleridge,  J.  referred  to  Brown  *v.  Lord  Granville  (5).) 

In  Rex  V.  St,  Dunstan  (6)  the  Court  appeared  to  consider  that, 
if  the  fixtures  in  question  would  have  gone  to  the  tenant,  or 
executor,  they  could  not  have  been  considered  as  adding  to  the 
value  of  the  land.  It  may  be  said  that  the  pipes,  being  used  for 
the  purposes  of  trade,  would  also  go  to  the  executor ;  and  that, 
therefore,  any  argument  founded  on  such  a  criterion  fails  to 
distinguish  the  two  classes  of  property.  But  the  answer  is  that, 
by  the  general  law,  fixtures  do  not  go  to  the  executor;  that 
exceptions  can  be  made  to  this,  only  where  the  specific  article 
has  been  held  to  be  an  exception  ;  and  that  there  has  been  such 
a  holding  with  respect  to  fixed  machinery,  but  not  with  respect 
to  pipes.  Winn  v.  Ingilby  (7)  shows  that  the  exceptions  are  not 
to  be  extended.  And,  as  has  been  shown,  property  like  that 
of  the  appellants  has  been  always  held  to  be  realty.  Further, 
it  is  by  means  of  the  pipeways  alone  that  the  land  is  used :  the 
houses  are  not  used  by  means  of  the  engines  alone. 

(1)  3  Atk.  13.  (4)  32  E.  R.  627  (9  B.  &  C.  ISSf. 

(2)  AmbL  113.  (5)  10  Bing.  69. 

(3)  1 E.  E.  376,  n.  (1  T.  E.  723,  n. ;  (6)  4  B.  &  C.  686. 

S,  a.  Cald.  262).  (7)  24  E.  E.  503  (5  B.  &  Aid.  625). 
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Sir  W.  W.  FoUeU,  contra :  Rkx 

V, 

No  criterion  is  furnished   by  the   fact  that  the  machinery         Thb 

Birmingham 
would  go  to  the  executor ;  for,  if  that  be  true  of  the  machinery     and  Staf- 

it  is  true  of  the  pipeways.     Besides,  sect.  5  of  stat.  6  Geo.  IV.    GAs^mnr 
c,  Ixxix.  makes  the  shares  in  the  Company's  property  personalty.     Compaky. 

{Hill :  That  has  been  decided  to  be  no  criterion  in  a  question 
of  rateability  (i).) 

Further,  the  gas-holders  and  pipeways  are  in  effect  rated  with 
reference  to  the  value  the  land  acquires  by  the  profit  they 
produce ;  that  principle  requires  that  the  houses  should  be  rated 
•according  to  the  profit  they  produce  ;  and  the  fixed  machinery  [  •643  ] 
yields  a  part  of  this.  It  is  argued  that,  by  common  consent, 
personalty  is  not  generally  rated.  But  the  appellants  complain 
that  this  rule  is  applied  unequally  in  the  present  case.  The 
gas-holders  and  pipes  are  as  much  machinery  as  the  engines. 
The  cases  in  which  fixed  machinery  has  been  rated  have  not 
been  effectually  distinguished.  In  Rex  v.  The  Proprietors  of  the 
Liverpool  Exchange  (2)  the  Court,  after  referring  to  Rex  v.  Hogg  (3), 
and  several  other  cases  on  the  same  point,  say, ''These  cases 
establish  the  principle,  that  the  advantages  attendant  upon  a 
building,  either  in  respect  of  the  situation  or  the  mode  of  its 
occupation,  are  to  be  taken  into  the  account  in  estimating  its 
rateable  annual  value,  wherever  those  advantages  would  enable 
the  owner  of  the  building  to  let  it  at  a  higher  rent  than  it  would 
otherwise  fetch  ;  but  not  the  profits  of  a  trade  carried  on  in  the 
building,  and  not  enhancing  its  rent."  Here  a  tenant  would 
give  more  for  the  house  on  account  of  its  added  value  arising 
from  the  fixed  machinery.  The  principle  was  so  applied  in  Rex 
v.  Lord  Granville  (4) ;  it  was  there  admitted  that  the  owner,  if 
he  occupied,  should  be  assessed  on  the  increased  value,  but  the 
Court  held,  further,  that  the  mere  occupier  was  so  chargeable. 
There  it  might  have  been  said  that  the  tenant  had  the  power 
of  removal :  the  case  is  therefore  stronger  than  the  present.  In 
Rex  V.  Bilston  (5)  it  was  held  that  a  party  was  not  rateable  for 

(1)  See  Bex  Y.  The  Dock  Company  (3)  1  E.  R.  375  (1  T.  R.  721). 
of  Hail,  1  T.  R.  219.  (4)  32  R.  R.  627  (9  B.  &  C.  188). 

(2)  1  Ad.  &  El.  474.  (5)  5  B.  &  C.  851. 
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Rbx        an  engine  fixed  to  an  iron-stone  mine,  because  the  mine  itself  was 
The        ^ot  rateable,  and  the  engine  was  rateable  only  as  part  of  *the  mine. 

BiBMINaHAM 

AND  Stav-  (Wculdington,  on  the  same  side,  was  stopped  by  the  Court.) 

FORIMHIBS 

^C^mpIhy^    Lord  Denman,  Ch.  J. : 
[  *644  ]  This  rate  is  bad  on  a  ground  which  makes  it  unnecessary  for 

us  to  discuss  any  other.  It  is  expressly  found  that  houses,  to 
which  machinery  is  attached,  are  not  rated  according  to  the 
increased  value  arising  from  the  machinery.  Such  machinery 
constitutes  a  mode  of  occupying :  that  really  is  clear  from  the 
beginning  to  the  end  of  all  the  cases  on  the  subject.  This 
principle  has  never  been  called  in  question ;  and,  even  where 
the  machine  has  not  been  attached,  a  house  has  been  held 
rateable  in  respect  of  it,  if  the  value  of  the  house  was  increased 
by  the  machine.  In  a  case  argued  in  last  Hilary  Term  (i)  the 
principle  was  never  doubted ;  but  it  was  only  attempted  to  show 
that  it  did  not  apply  to  the  particular  case. 

LiTTLBDALB,  Pattbson,  and  Coleridge,  JJ.,  concurred. 

Order  of  Sessions,  on  the  appeal  against  the  survey 
and  valuation,  quashed  for  insufficiency  ;  and 
ordered,  that  the  Court  of  Quarter  Sessions  do 
quash  the  said  survey  and  valuation,  or  amend 
the  same,  in  respect  of  the  several  omissions 
therein  in  the  said  oi'der  mentioned. 


1837.  REED  V.  COWMEADOW  and  RUDGE(2). 

[^]  (6  Adol.  &  Ellis,  661—663 ;  S.  C.  at  Nisi  Prius,  7  Car.  &  P.  821.) 

A  party  having  apprehended  another,  and  proceeded  against  him  before 
a  justice,  under  stat  7  &  8  Geo.  IV.  c.  30,  s.  24  (3),  for  a  malicious  injury 
to  property,  the  justice  dismissed  the  complaint,  being  of  opinion  that 
the  party  charged  had  acted  imder  a  reasonable  supposition  of  right, 
according  to  the  proviso  of  sect.  24.  An  action  of  trespass  being  brought 
for  the  arrest, 

Held,  that  the  defendant,  if  he  acted  imder  a  bond  fide  belief  that  the 

(1)  Probably  i?f^v.  G^wf^^,  argued  in      L.  J.  C.  P.  273.— R.  C. 

Hil.T.  1837;  decidedinHil.T.  1838.  (3)  Since  repealed.     But  see  the 

(2)  See  next  case,  and  Chamberlain      Malicious  Damage  Act,  1861  (24  &  lb 
v.  Kivg  (1871)  L.  R.  6  C.  P.  474,  40      Vict.  c.  97),  s.  52.— R.  C. 
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case  fell  within  the  statute,  was  entitled  to  notice  of  action  under  s.  41(1); 
and  that,  in  default  of  notice,  the  jury  on  the  trial  might  properly  be 
directed  to  find  for  the  defendant,  if  they  thought  that  he  had  acted 
bond  fide. 

Trespass  for  assaulting  and  falsely  imprisoning  the  plaintiff. 
On  the  trial  before  Parke,  B.  at  the  last  Spring  Assizes  at 
Gloucester,  it  appeared  that  the  plaintiff  had  pulled  down  part 
of  the  chimney  of  a  building  in  the  defendant  Gowmeadow's 
possession ;  that  Cowmeadow  thereupon  took  the  plaintiff  and 
(about  five  in  the  afternoon)  delivered  him  into  the  custody 
of  a  constable,  the  defendant  Budge,  who,  by  Gowmeadow's 
direction,  kept  him  in  charge  till  the  next  morning ;  that  the 
plaintiff  was  then  dismissed  without  being  taken  before  a  magis- 
trate, the  defendant  Cowmeadow  having  obtained  a  summons 
for  his  attendance  at  a  subsequent  time ;  that  the  plaintiff  and 
Cowmeadow  afterwards  attended  before  a  magistrate,  and 
Cowmeadow  made  a  charge  against  the  plaintiff  under  stat. 
7  &  8  Geo.  lY.  c.  80,  s.  24 ;  and  that  the  magistrate  dismissed 
the  complaint,  thinking  that  the  plaintiff  had  acted  under  a 
reasonable  supposition  of  right  within  the  meaning  of  the 
proviso  contained  in  that  section.  No  notice  of  action  had  been 
given,  and,  on  the  trial,  a  nonsuit  was  contended  for  on  this 
ground.  The  learned  Judge  refused  to  nonsuit ;  and  in 
summing  up  he  stated  to  the  jury  that  the  plaintiff,  having 
acted  imder  a  colour  of  right,  was  in  the  same  situation  as  if  he 
had  actually  had  a  right ;  but  that  the  question,  as  to  the  point 
of  notice,  was,  whether  the  defendant  Cowmeadow  had  acted 
under  *a  boiid  fide  belief  that  he  was  proceeding  in  pursuance  of 
the  statute ;  for  that,  if  he  did  so  believe,  he  was  entitled  to 
notice :  and  his  Lordship  left  it  to  the  jury,  under  the  circum- 
stances, whether  Cowmeadow  had  entertained  such  hand  fide 
beUef.    The  jury  found  for  the  defendants. 

Ludlow f  Serjt.,  in  this  Term,  moved  for  a  new  trial  on  the 
ground  of  misdirection : 

No  notice  was  necessary,  under  sect.  41  of  stat.  7  &  8  Geo.  lY. 
c.  30,  because  the  act  for  which  the  plaintiff  was  arrested  falls 

(1)  Since  repealed.  But  see  the  Malicious  Dama|;e  Act,  1861  (24  &  2$ 
Vict.  c.  97),  s.  52.— B.  C, 


Bebd 

V, 

Oow- 

MBADOW. 


[  •662  ] 
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Reed        within  an  exception,  in  the  proviso  of  sect.  24,  which  takes  the 
Cow-        case  entirely  out  of  the  statute. 

MEADOW. 

(Pattbson,  J.  referred  to  Beechey  v.  Sides  (i),  and  Bollinger 
V.  Feiris  (2).) 

In  Beechey  v.  Sides  (i)  the  act  with  which  the  defendant  had 
charged  the  plaintiff  fell  within  sect.  20  of  stat.  7  &  8  Geo.  lY. 
c.  80,  which  does  not  contain  any  proviso  like  that  of  sect.  24. 

(Coleridge,  J.  :  You  say  that,  if  a  party  has  arrested, 
supposing  the  case  not  to  be  within  the  exception  of  sect.  24, 
and  it  is  within  it,  he  is  not  entitled  to  notice.) 

If  the  case  is  within  the  exception,  the  statute,  as  far  as  it 
regards  notice,  is  as  if  it  had  not  passed. 

(CoLERiDOE,  J.  :  Suppose,  instead  of  the  enactment  and 
exception  in  sect.  24,  it  had  been  provided  that  any  person 
committing  damage,  &c.,  not  under  a  reasonable  supposition  of 
right,  shall  be  liable  to  be  apprehended,  and  to  pay  a  fine 
if  convicted  :  do  you  say  that  a  person  who  apprehended 
another,  supposing  him  liable  under  that  clause,  would  not 
be  entitled  to  notice  ?) 

The  clause  requiring  notice  takes  away  a  common  law  right,  and 
its  operation  is  not  to  be  extended. 

[  663  ]  (Patteson,  J. :   It  does  not  take  away  the  right  of  action  ; 

it  only  makes  notice  a  requisite.) 

Lord  Dbnman,  Ch.  J.  : 

Beechey  v.  Sides  (i)  is  nearly  in  point ;  and  the  doctrine  of 
Lord  Tenterden  there  is  decisive  of  this  case.  There  must 
be  no  rule. 

Pattbson  and  Coleridge,  JJ.  concurred. 

Rtde  refused, 

(I)  33  R  R.  333  (9  B.  &  C.  806).        (2)  1 M.  &  W.  628 ;  Tyr.  &  Gr.  920. 
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WEDGE  V.  The  Honoubable  MAUEICE  FREDERICK       "37- 

may  1. 

FITZHARDINGE  BEEKELEY  (1).  — 

(6  Adol.  &  Ellis,  663—669  ;  S.  C.  1  N.  &  P.  665 ;  W.  W.  &  D.  271.)  '"  ^^^  ^ 

Under  stat.  24  Geo.  11.  c.  44,  s.  1  (2),  a  magistrate,  sued  for  detaining  ^ 

goods  on  a  suspicion  of  felony,  is  entitled  to  notice  of  action,  if  he  pro- 
ceeded under  a  bond  fide  belief  that  he  was  executing  his  duty,  although 
it  be  proved  that  he  had  no  reasonable  ground  of  suspicion; 

The  bona  fides y  as  well  as  the  reasonableness  of  the  suspicion,  is  a 
question  for  the  jury. 

And,  if  the  plaintiff  seeks  to  maintain  his  action  without  having  given 
notice,  it  lies  on  him  to  cause  the  question  of  bona  fides  to  be  put  to 
the  jury. 

Trespass.  The  declaration  contained  counts,  1.  For  assaulting 
plaintiff.  2.  For  taking  from  him  a  wheelbarrow  and  a  sack  of 
grass,  &c.  Plea,  Not  guilty.  On  the  trial  before  Littledale,  J. 
at  the  Lewes  Summer  Assizes,  1835,  the  following  facts  appeared. 
The  defendant,  a  magistrate,  met  the  plaintiff's  son  in  the  day- 
time wheeling  a  barrow  of  new-mown  grass,  in  sacks.  The 
defendant  stopped  the  barrow,  and  asked  what  the  sacks  con- 
tained. According  to  the  defendant's  case,  the  plaintiff's  son 
answered  that  it  was  no  business  of  the  defendant's ;  the  son 
himself  stated  in  evidence  that  he  immediately  told  the  defendant 
what  was  in  the  sacks,  and  told  him  also  that  a  Mrs.  Eeynolds 
had  given  the  plaintiff  leave  to  cut  it  in  a  particular  field.  The 
defendant  said  that  he  believed  it  to  be  stolen  property,  and 
should  seize  it  as  such.  The  plaintiff  came  up  during  the 
conversation,  and,  according  to  the  evidence  *on  his  behalf,  [  •664  ] 
stated  again  the  manner  in  which  the  grass  had  been  obtained. 
The  defendant  had  it  wheeled  away  to  his  own  premises ;  but 
afterwards,  finding  on  inquiry  that  it  had  not  been  stolen,  he 
offered  it  back.  The  plaintiff  lived  in  the  defendant's  neighbour- 
hood ;  he  was  a  labourer  in  husbandry  and  looked  after  a  farm  ; 
he  had  no  land  of  his  own.  No  notice  of  action  was  given  under 
stat.  24  Geo.  II.  c.  44,  s.  1.  The  defendant's  counsel  submitted 
that,  for  want  of  such  notice,  the  plaintiff  must  be  nonsuited. 
The  learned  Judge  thought  that  there  should  have  been  notice, 
but  he  refused  to  nonsuit,  giving  leave,  however,  to  move  for  a 

(1)  See  last  case,  and  note,  p.  580,      Public  Authorities  Protection  Act, 
a;i/^.— E.  C.  1893  (56  &  57  Yict.  c.  61).— "R.  0. 

(2)  Since  repealed.     See  now  the 
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Wbdgb  nonsuit.  Evidence  was  then  gone  into  for  the  defendant. 
Berkeley.  .  Littledalb,  J.,  in  summing  up,  stated  to  the  jury  that,  the 
defendant  being  a  magistrate,  if  he  had  reasonable  ground  of 
suspicion  that  the  property  was  stolen,  he  was  entitled  to  a 
verdict ;  but  the  learned  Judge  added  that  he  saw  no  ground  for 
such  suspicion ;  leaving  the  question,  however,  with  the  jury. 
A  verdict  was  given  for  the  plaintiff  on  the  count  for  an 
aspm-tavit,  damages,  51.  In  the  ensuing  Term  a  rule  nisi  was 
obtained  for  entering  a  nonsuit. 

Turner  now  showed  cause : 

Notice  of  action  is  requisite,  under  stat.  24  Qeo,  U.  c.  44,  s.  1, 
in  those  cases  only  where  the  action  is  brought  against  a  justice 
**for  any  thing  by  him  done  in  the  execution  of  his  office." 
The  act  here  complained  of  was  not  so  done.  If  a  magistrate 
commits  an  error  in  a  proceeding  regularly  before  him,  he  is 
entitled  to  notice ;  but,  if  he  sets  aside  legal  forms,  and,  under 
colour  of  his  office,  stops  a  person  on  the  high  road,  and  detains 
property  as  stolen,  merely  upon  his  own  view,  he  is  entitled  only 
[  •665  ]  to  the  protection,  *which  a  constable  enjoys,  that,  if  he  has 
acted  erroneously,  he  shall  be  excused  on  showing  reasonable 
ground  of  suspicion.  The  latitude  given  to  a  justice  of  peace, 
and  to  a  constable,  in  this  respect,  is  shown  in  8  Hawk.  P.  C. 
178,  b.  2,  c.  13,  s.  18  (i),  and  2  Hale's  P.  C.  86,  87,  90,  part  2, 
c.  11  (2).  In  Cook  V.  Leonard  (3)  Bayley,  J.  says  :  "  If  a  magis- 
trate act  in  a  case  which  his  general  character  authorises  him  to 
do,  the  mere  excess  of  authority  "  does  not  deprive  the  "  magis- 
trate of  that  protection  which  is  conferred  upon  those  who  act  in 
execution  of  it ;  but  where  there  is  a  total  absence  of  authority 
to  do  any  part  of  that  which  has  been  done,  the  party  doing  the 
act  is  not  entitled  to  that  protection."  And  he  proceeds  to  cite 
several  of  the  cases  in  which  notice  of  action  to  a  magistrate  has 
been  held  necessary  or  unnecessary.  Here  the  ground  of  pro- 
tection fails  ;  for  there  was  no  reasonable  cause  of  suspicion,  as 
the  finding  of  the  jury  shows.  Janus  v.  Saunders  (4),  where  the 
magistrate  was  held  not  entitled  to  notice,  is  like  the  present  case. 

(1)  7tli  ed.  1795.         (3)  30  R.  B.  348  (6  B.  &  C.  353,  354). 

(2)  Ed.  1800,  (4)  38  R.  R.  503  (10  Bing.  429). 
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(LiTTLBDALE,  J. :  If  the  magistrate  acted  withoat  reasonable      Wbdoe 
cause,  the  plaintiff  would  be  entitled  to  a  verdict ;  but  it  may  be  ^brkklkt. 
a  different  question  whether  notice  should  not  have  been  given. 

Patteson,  J. :  You  do  not  distinguish  between  right  to  do  the 
act,  and  right  to  notice.) 

If  the  magistrate  acts  without  reasonable  cause,  he  puts  himself 
in  the  situation  of  any  other  individual,  and  must  rest  on  such 
defence  as  the  common  law  gives  him. 

(LoBD  Denman,  Gh.  J. :  The  observations  of  Aldbrson,  J.  and 
BosANQUBT,  J.  in  James  v.  Saunders  (i)  apply  here ;    for  the 
^learned  Judge  in  the  present  case  was  not  asked  to  leave  it       [  *666  ] 
to  the  jury  whether  or  not  the  defendant  acted  bond  fide.) 

The  defendant's  conduct  showed  that  he  could  not  be  acting 
bond  fide, 

Piatt,  contra  : 

No  question  was  raised  on  the  bona  fides :  the  defence  was  put 
on  the  ground  ol  right.  But,  if  the  magistrate  acts  bond  fide  in 
the  plain  execution  of  his  duty,  he  is  entitled  to  notice,  even 
though  the  suspicion  on  which  he  acted  may  not  prove  justifi- 
able. The  object  of  notice  is  that  he  may  tender  amends  if  he 
has  acted  on  a  groundless  suspicion.  According  to  the  argument 
on  the  other  side,  notice  is  to  be  given  only  where  the  suspicion 
was  not  groundless.  In  Staight  v.  Oee  (2)  Lord  Tbntbrdbn  held 
that  a  constable  making  an  arrest  for  felony  without  reasonable 
cause  was  within  the  protection  of  stat.  21  Jac.  I.  c.  12,  s.  5, 
which  directs  that  actions  against  constables,  for  any  thing  done 
by  virtue  or  reason  of  their  offices,  shall  be  brought  in  the  county 
where  such  fact  was  done.  In  Hopkins  v.  Crowe  (3),  where  the 
defendant  was  held  not  entitled  to  notice  of  action  under  stat. 
5  &  6  Will.  IV.  c.  69,  s.  19,  it  is  clear  that,  if  the  party  had  been 
a  constable  or  the  owner  of  the  horse  which  was  injured,  the 
Court  would  have  considered  it  a  proper  enquiry  whether  he  had 

(1)  38  R.  B.  503  (10  Bing.  431).  (3)  43  E.  R.  476  (4  Ad.  &  El.  774). 

(2)  2  Stark.  445, 
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Wedoe       acted  bond  fide^  and  would  have  deemed  him  entitled  to  notice  if 

Berkeley,    he  had  so  acted.    The  defendant  here  was  a  magistrate,  and  would 

have  been  justified  in  detaining  the  grass  if  he  had  done  so  on 

reasonable  ground  of  suspicion  ;  he  thought  that  he  had  such 

ground,  and  that  he  was  doing  his  duty  as  a  magistrate.     In 

[  ♦667  ]  Cook  V.  *  Clark  (i)  an  ofl&cer  who  had  entered  a  house,  with  a 
warrant,  for  the  purpose  of  taking  a  person  named  in  it  whom 
he  bond  fide  believed  to  be  there,  was  held  entitled  to  notice  of 
action  under  stat.  46  Geo.  III.  c.  87,  s.  21  (local  and  personal, 
public,  South wark  Court  of  Requests  Act),  though  the  party  was 
not  in  the  house  when  he  entered. 

Lord  Denman,  Ch.  J. : 

The  defendant  was  entitled  to  notice  of  action  if,  when  doing 
that  which  is  complained  of,  he  was  acting  **  in  the  execution  of 
his  office,"  within  stat.  24  Geo.  II.  c.  44,  s.  1.  If  he  had  acted 
on  a  reasonable  ground  of  suspicion  that  the  property  was  stolen, 
he  would  have  been  entitled  to  a  verdict ;  and  the  case  went  to 
the  jury  on  that  question,  and  they  found  against  him.  Now 
the  question  is,  whether  he  acted  in  the  execution  of  his  duty, 
so  as  to  be  entitled  to  notice  ;  and  I  think  he  did,  if,  with  some 
evidence  before  him,  he  really  thought  that  property  had  been 
stolen,  and  seized  what  he  believed  to  be  so.  At  the  end  of  the 
plaintiff  *s  case  the  defendant's  counsel  moved  for  a  nonsuit.  It 
is  clear  that  at  that  time  the  plaintiff  did  not  rely  upon  the  want 
of  bona  fides.  Evidence  was  gone  into  for  the  defendant ;  and 
the  case  went  to  the  jury  on  the  point  as  to  reasonable  suspicion. 
That,  however,  left  open  the  question  whether  notice  was  neces- 
sary or  not,  which  depends  on  the  bona  fides.  If  the  plaintiff* 
meant  to  say  that  the  defendant  acted  in  the  execution  of  his 
office  colourably,  or  to  discharge  an  old  grudge,  or  otherwise  in 
bad  faith,  he  should  have  required  the  learned  Judge  to  put  the 
[  'ees  ]  question  of  bona  fides  to  the  jury;  and,  if  they  *had  found  against 
the  defendant  on  that  point,  I  should  say  that  notice  would  not 
have  been  necessary.  But  that  course  was  not  taken :  and 
therefore  the  rule  must  be  absolute  to  enter  a  nonsuit  for 
want  of  notice. 

(1)  10  Bing.  19. 
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LiTTLBDALB,  J.  :  WbDOE 

V, 

I  think  that  the  jury  found  a  proper  verdict ;  but  that  does  Bbbkblby. 
not  decide  the  present  question.  Whether  the  defendant  is 
entitled  to  a  verdict  on  the  merits,  and  whether  he  is  entitled 
to  notice,  are  very  different  enquiries.  If  he  had  notice,  and  the 
merits  were  against  him,  he  might  tender  amends.  Had  there 
been,  in  this  case,  any  want  of  bona  fides  shown,  or  any  proof 
that  the  defendant  acted  on  a  grudge,  the  case  would  not  stand 
as  it  now  does.  But  the  evidence  did  not  lead  to  any  such  con- 
clusion. (He  then  recapitulated  the  principal  facts.)  It  seems 
to  me  that  the  defendant  acted  bond  fide ;  and  that,  being  so,  he 
was  entitled  to  notice. 

Pattbson,  J. : 

There  were  two  points  in  question  in  this  case ;  the  bmia  fides, 
and  the  ground  of  suspicion.  The  question  of  bona  fides  was  not 
put  to  the  jury :  but,  if  circumstances  raise  that  question,  there 
is  no  doubt  that  it  is  for  the  jury.  The  defendant  applied  for 
a  nonsuit  by  reason  of  the  want  of  notice,  at  the  close  of  the 
plaintiff's  case.  The  plaintiff  did  not  then  dispute  the  bona  fides, 
or  require  that  the  opinion  of  the  jury  should  be  taken  upon  it. 
It  must  therefore  have  been  assumed,  at  that  time,  that  the 
defendant  acted  bond  fide,  supposing  that  he  acted  with  authority. 
Then  the  statute  24  Geo.  II.  c.  44,  s.  1,  protects  a  magistrate  for 
anything  done  *'  in  the  execution  of  his  office ;  *'  that  is,  where 
he  acts,  bond  fide,  with  the  intention  to  execute  *it.  In  general  [  *669  ] 
it  has  not  been  put  to  the  jury  whether  the  magistrate  acted 
bond  fide,  because  that  has  been  assumed ;  but  the  question  is 
for  them.  The  defendant  here  is  not  entitled  to  a  verdict, 
because  reasonable  ground  of  suspicion  has  been  negatived; 
but  the  rule  must  be  absolute  for  entering  a  nonsuit  on  account 
of  the  want  of  notice. 

COLEBIDOE,  J. : 

The  distinction  is  clear  between  that  which  amounts  to  a 
defence  and  that  which  entitles  to  notice.  The  magistrate  is 
entitled  to  notice  where  he  has  no  defence  on  the  merits,  but 
where,  in  a  matter  within  his  jurisdiction,  he  has  exceeded  its 
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Wedqe       limits  (as  if  he  has  proceeded  singly  where  another  magistrate 

Berkeley,    ought  to  have  joined),  acting,  nevertheless,  l)ond  fide.     Whether 

there  was  bona  fides,  and  whether  there  was  reasonable  cause, 

are  both  questions  for  the  jury.     The  first  question  has,  in 

general,  not  been  put,  the  bona  fides  being  assumed ;  and  I 

think  it   was   assumed  here.     The   defendant   put   it   to   the 

learned   Judge,  at  the  end  of  the  plaintiff's  case,  that  there 

should  be  a  nonsuit  for  want  of  notice ;  but  the  plaintiff  never 

proposed  that  the  jury  should  be  asked  whether  the  defendant 

had  acted  bond  fide ;  a  question  which  the  Judge  would  have  put 

if  required.     The  defendant  must,  at  all  events,  have  the  benefit 

of  the  omission.  „  ,     i    i  * 

RuLe  absolute. 


1887.  MAYALL  AND  Otheks  v.  MITFORD  and  Others. 

May  2. 
(6  Adol.  &  Ellis,  670—674 ;  S.  C.  1  N.  &  P.  732  ;  W.  W.  &  D.  .310.) 

'-         -  Action  against  insurers,  on  a  fire  insurance  policy  upon  the  xnachineTy 

of  cotton  mills,  containing  a  warranty  that  the  mills  should  be  worked 
by  day  only.  Plea,  that  a  steam  engine  and  horizontal  shafts,  being 
parts  of  the  mills,  were  without  defendants'  consent  worked  by  night, 
and  not  by  day  only : 

Held  bad,  on  motion  for  judgment  noii  obUante  veredicto,  as  not  showing 
a  breach  of  the  warranty. 

Assumpsit  on  a  policy  of  insurance  against  fire.  The  declara- 
tion set  out  the  policy,  which  was  on  the  machinery  of  certain 
cotton  mills,  and  contained  the  following  warranty  (among 
others),  "  Warranted  that  the  said  mills  were  brick  built,  and 
slated  ;  that  they  be  warmed  and  worked  by  steam,  lighted  by 
gas,  worked  by  day  only,  &c."  Allegation  (among  others),  that 
the  said  mills  were  brick  built,  and  slated;  that  they  were 
warmed  and  worked  by  steam,  lighted  by  gas,  worked  by 
day  only,  &c.  The  declaration  stated  a  loss  by  fire :  breach, 
non-payment  of  the  amount  of  loss. 

First  plea.  That  a  certain  steam  engine  and  certain  upright 
and  horizontal  shafts,  then  being  respectively  parts  of  the  said 
mills  in  the  said  policy  of  assurance  mentioned,  after  the  making 
of  the  said  policy  of  assurance  in  the  said  declaration  mentioned, 
to  wit  1st  May,  1834,  and  on  divers  other  times  between  that 
time  and  the  destruction  Qf  the  said  premises  by  fire^  as  in  ibe 
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deelaration  mentioned,  were,  without  the  leave  or  consent  of      Mayall 
defendants,  worked  by  night  and  not  by  day  only.    Verification.       mitford. 

Replication.  That  the  said  supposed  steam-engine  and  shafts 
in  that  plea  mentioned  were  not  respectively  parts  of  the  said 
nulls  in  the  said  policy  of  assurance  mentioned ;  and  that  the 
same  were  not,  after  the  making  of  the  said  policy  of  assurance, 
without  the  leave  or  consent  of  defendants,  worked  by  night  and 
not  by  day  *only,  in  manner  and  form  &c.  Conclusion  to  the  [  '671  ] 
country.     Several  other  issues  in  fact  were  joined. 

On  the  trial  before  Lord  Abinger,  G.  B.,  at  the  Liverpool 
Summer  Assizes,  1835,  a  verdict  was  found  for  the  defendants 
on  the  issue  on  the  first  plea,  and  for  the  plaintiffs  on  all  the 
other  issues.  In  Michaelmas  Term,  1885,  Blackbume  obtained 
a  rule  nisi  for  judgment  mm  obstante  veredicto  (i). 

Cresmcell,  J.  L.  Adolphm,  and  W.  H.  Watson,  now  showed 
cause : 

The  first  plea  shows  a  breach  of  the  warranty.  In  Whitehead 
V.  Price  (2)  it  was  decided  that  the  pleas  did  not  show  a  breach 
of  warranty,  as  they  alleged  only  that  the  steam  engine  and 
parts  of  the  gear  were  worked  by  night,  while  the  words  of  the 
policy,  according  to  their  grammatical  construction,  imported 
merely  that  the  buildings  (constituting  the  mill)  were  worked  by 
day  only.  Here  the  record  shows  that  what  was  worked  was 
part  of  the  mill :  the  warranty  therefore  is  broken,  unless  it  can 
be  said  that  a  mill  is  not  worked  when  a  part  of  it  is  worked. 
And  in  Whitehead  v.  Price  (2)  there  was  only  a  description ;  here 
there  is  an  express  warranty.  A  warranty  must  be  strictly 
complied  with ;  De  Hahn  v.  Hartley  (3),  Newcastle  Fire  Insurance 
Company  v.  Macmorran  (4) :  though  substantial  compliance  with 
a  mere  description  is  sufficient:  Dobson  v.  Sotheby{5),  on  the 
authority  of  which  Shaw  v.  Robberds  (6)  *wa8  decided.  In  this  [  •672  ] 
last  case  the  decision  turned  upon  the  use  of  the  kiln  not  being, 

(1)  The  rule  was  for  a  new  trial,      447 ;  5  T\^r.  825). 

or  judgment  non  obstante  veredicto.  (3)  I   R.  R.  221   (1  T.  R,  343;  2 

Several  points  were  discussed  which  T.  R.  186). 

the  judgment  of  the  Court  renders  (4)  15  R.  R.  67  (3  Dow,  255). 

it  unnecessary  to  notice.  (o)  31  R.  K.  718  (Moo.  &  Mai.  90). 

(2)  41  R.  R.  767  (2  Cr.  M.  &  R.  (6)  P.  407,  ante  (6  Ad.  &  El.  75), 
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Mayall  on  the  evidence,  habitual :  here  the  plea  follows  the  words  of  the 
MiTPORD.  warranty,  and  no  such  question  arises.  The  warranty  being 
actually  broken,  the  extent  is  unimportant.  The  purpose  for 
which  any  part  of  the  mill  was  worked  is  immaterial:  the 
warranty  cannot  be  evaded  by  throwing  a  particular  part  out  of 
gear.  The  object  of  an  express  warranty  is  to  avoid  subtleties 
of  this  kind.  In  Shaiv  v.  Robberds  (i)  it  was  pointed  oat  by  the 
Court  that  no  clause  in  the  policy  amounted  to  an  express 
warranty. 

Sir    J.    Campbell,    Attorney-General,    (with    whom     were 
Alexander,  IVi/fhtfnan,  and  Tomlinson,)  contra: 

The  meaning  of  the  warranty  clearly  is  that  the  mills  are  to 
be  worked,  as  mills,  by  day  only.  But,  if  this  plea  disclose  a 
breach,  then  any  movement  in  any  part  of  the  machinery  of  the 
mill  is  a  violation  of  the  warranty,  which  cannot  be  contended. 
It  might  be  necessary  to  work  the  engine  for  the  purpose  of 
repair,  or  for  cleaning  it,  during  the  night :  the  warranty  cannot 
be  meant  to  provide  against  that.  It  does  not  follow,  from  the 
engine  being  part  of  the  mill,  that  working  the  engine  is  working 
the  mill.  A  warranty  must  have  a  reasonable  interpretation : 
thus  a  warranty  to  sail  with  convoy  is  complied  with  if  the  vessel 
sail  with  convoy  from  the  place  of  rendezvous,  though  she  sail 
thither  from  the  port  of  departure  without  convoy.  The  plea 
should  have  alleged  that  the  mill  was  worked  by  night;  then 
the  question  would  have  been,  whether  the  evidence  as  to  the 
working  of  the  engine  showed  a  working  of  the  mill. 

(He  was  then  stopped  by  the  Court.) 

[  673  ]       Lord  Denman,  Ch.  J. : 

Whitehead  v.  Priie  (2)  shows  that  there  was  no  breach  of 
warranty  here,  unless  the  mill  was  worked  by  night ;  then  the 
question  is,  whether  the  plea  is  good  which  shows  only  that  a 
part  of  the  mill  was  so  worked.  I  cannot  say  that  from  a  part 
of  the  mill  being  worked  it  follows  that  the  mill  was  worked.  A 
part,  for  instance,  might  always  be  at  work  for  supplying  water  ; 

(1)  P.  407,  ante  (6  Ad.  &E1.  75).  (2)  41  E.  B.  767  (2  Cr.  M.  &  B. 

447;  5Tyr.  825). 
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i^ould  that  be  a  breach  ?    The  foundation  of  the  answer  to  the      Mayall 
declaration,  therefore,  fails,  there  being  no  allegation,  in  terms      mitfobd. 
of  the  warranty,  showing  a  breach.     There  must  be  judgment 
non  obstante  veredicto. 

LlTTLEDALB,    J.  : 

I  think  the  plea  ought  to  have  stated,  in  the  terms  of  the 
livarranty,  that  the  mill  was  worked  by  night.  If  issue  had  been 
joined  on  such  a  plea,  the  question  for  the  jury  would  have  been, 
whether  the  mill  was,  substantially,  worked.  Work  may  be 
done  during  the  night,  by  part  of  the  mill,  yet  not  by  the  mill, 
and  therefore  not  so  as  to  cause  a  breach  of  the  warranty, 
although  it  was  work  without  which  the  mill  could  not  have 
gone  on. 

Pattbson,  J.  : 

All  turns  upon  the  meaning  of  the  word  ** mills"  in  the 
warranty.  It  is  generally  advisable,  though  I  do  not  say  that  it 
is  •  always  necessary,  to  plead  a  breach  of  warranty  in  its  very 
words ;  and  then  the  question  is,  whether  the  evidence  supports 
a  plea  so  worded.  But  I  will  not  say  that  a  plea  might  not  have 
been  good  here  which  alleged  in  substance  that  the  work  done 
in  the  mill  by  day  went  on  also  by  night.  At  *present,  the  plea  [  ^eTi  ] 
is  ambiguous ;  the  work  done  might  simply  be  a  movement  of 
the  machine  for  purposes  different  from  those  which  I  understand 
the  warranty  to  have  in  view,  namely,  the  work  usually  carried 
on  by  day. 

Coleridge,  J. : 

This  plea  is  bad,  if  it  can  be  true  consistently  with  no  breach 
of  the  warranty  having  been  committed.  Now,  construe  the 
warranty  by  the  rest  of  the  policy.  The  policy  is  on  the 
machinery  of  cotton  mills;  the  warranty,  therefore,  is  against 
the  manufacture  usually  carried  on  in  the  mills  being  carried  on 
by  night.  The  plea  does  not  say  what  the  work  was  which  was 
done  by  night,  but  simply  that  a  part  of  the  mills  was  worked. 
It  might  not  be  necessary  to  show  that  every  part  of  the 
machinery  worked  by  night ;  but  the  plea  ought  to  show  that  so 
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matall      much  was  worked  that  it  might,  with  common  sense,  have  been 
MiTFORD.     Baid  that  the  mill   worked  by  night.     To  say  that  the  mere 

working  of  a  part  shows  a  working  of  the  mill  by  night  seems  to 

me  quite  unreasonable. 

Rule  absolute  for  jtidg merit  non  obstante  veredicto. 


1837.  PARTINGTON,  Gent.,  One,  &c.  v.  WOODCOCK. 

[  690  ]  (6  Adol.  &  Ellis,  690—699;  S.  C.  1  H.  &  W.  262.) 

A  mere  notice  to  pay  rent  given  by  an  assignee  of  the  estate  under 
an  assignment  prior  to  the  creation  of  the  tenancy,  does  not  create  the 
relation  of  landlord  and  tenant  between  the  assignee  and  the  tenant. 

Debt.  The  declaration  stated  that  plaintiff  heretofore,  to  wit 
September  2nd,  1880,  demised  to  defendant,  and  defendant  took 
t  •691  ]  of  plaintiff,  divers  messuages,  *&c.,  habendum  to  defendant,  his 
executors,  &c.,  from  the  day  of  the  demise  for  seventy  years  then 
next  ensuing,  at  the  yearly  rent  of  40i.  therefore  payable  by 
defendant  to  plaintiff  by  equal  quarterly  payments  in  the  year, 
viz.,  &c.  By  virtue  of  which  demise  defendant,  on  2nd 
September,  1880,  entered  &c.,  and  was  possessed  &c.,  from 
thenceforth  until  and  upon  March  2nd,  1834,  on  which  day  \0L 
for  a  quarter's  rent,  ending  on  that  day,  was  due  from  defendant 
to  plaintiff,  and  still  is  in  arrear,  &c.,  whereby  an  action  &c. 

Plea,  that,  before  the  making  of  the  demise,  to  wit  &c.,  plaintiff, 
being  a  prisoner  within  the  meaning  of  stat.  58  Geo.  III.  c.  102, 
54  Geo.  III.  c.  28,  and  66  Geo.  III.  c.  102,  petitioned  the  Insol- 
vent Debtors'  Court  for  his  discharge,  and  the  Court,  on 
January  28th,  1818,  adjudged  him  entitled  to  the  benefit  of  the 
statutes,  and  ordered  him  to  be  discharged ;  and  that,  by  force 
of  the  first-mentioned  statute,  all  the  estate,  right,  &c.,  of  the 
plaintiff  of  and  in  the  premises,  immediately  after  such  adjudi- 
cation, became  and  were  assigned  and  transferred  to  Thomas 
Henry  Ewbank,  as  assignee  thereof,  appointed  by  the  Court, 
upon  the  trusts,  &c.  And  *'  that,  after  the  said  plaintiff  had  been 
duly  discharged  according  to  the  provisions  of  the  said  statute, 
and  after  the  making  of  the  demise  in  the  said  declaration  men- 
tioned (the  said  plaintiff  having  been  authorized  and  permitted 
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by  the  said  T.  H.  Ewbank,  as  such  assignee  as  aforesaid,  Pabtikoton 
and  by  permission  of  the  said  Court  after  the  said  adjudication  woodcock. 
and  discharge,  and  also  by  one  George  Shaw,  who,  afterwards  and 
before  the  period  hereinafter  next  mentioned,  to  wit  on  "  &c., 
*'  had  been  appointed  and  substituted  by  the  said  Court  in  the 
place  and  stead  of  the  said  T.  H.  E.  as  such  assignee  as  afore- 
said, *to  remain  in  the  possession  and  management  of  the  [  *^^^  ] 
premises  in  the  said  declaration  mentioned,  and  the  said 
plaintiff  having  been  also  authorized  and  permitted  by  the  said 
George  Shaw  as  such  assignee  as  aforesaid,  and  by  the  per- 
mission of  the  said  Court,  to  make  the  said  demise  of  the  said 
premises  to  the  said  defendant),  and  before  the  said  rent  or 
any  part  thereof  in  the  said  declaration  mentioned  became  due 
and  payable,  and  before  the  commencement  of  this  suit,  to  wit 
on  the  23rd  day  of  May,  a.d.  1881,  he  the  said  defendant 
received  from  the  said  George  Shaw,  as  such  assignee  as  afore- 
said, a  certam  notice  and  requisition  that  he  the  said  defendant 
should  thenceforth  pay  to  the  said  G.  S.,  as  such  assignee  as 
aforesaid,  all  and  every  the  rent  and  every  part  thereof  that 
might  and  would  then  and  thereafter  accrue  and  become  due 
and  payable  from  the  said  defendant  for  and  in  respect  of  the 
said  demised  premises,  and  under  and  by  virtue  of  the  said 
demise  in  the  said  declaration  mentioned ; "  and  also  that,  in 
default  thereof,  legal  proceedings  would  be  taken  by  Shaw,  as 
assignee,  against  defendant,  to  recover  such  rent.  Averment 
that  the  notice  was  never  countermanded  ;  "  And  that  by  reason 
thereof  he,  the  said  defendant,  became  and  was  and  still  is  liable 
and  compellable,  from  time  to  time,  to  pay  to  the  assignee  or 
assignees  of  the  estate  and  effects  of  the  said  plaintiff  for  the 
time  being  as  well  the  said  rent  demanded  by  the  said  plaintiff 
in  the  said  declaration,  as  all  other  the  rent  so  reserved  as 
aforesaid  by  the  said  demise,  lor  and  in  respect  of  the  said 
premises,  as  the  same  becomes  and  is  due  and  payable,  the 
reversion  expectant  on  the  determination  of  the  said  demise  not 
being  now  vested  in  the  said  plaintiff,  and  the  right  and  title 
of  the  said  plaintiff  to  sue  for  and  receive  the  said  *rent  so  [  *(>i«3  ] 
reserved  by  the  said  demise  as  aforesaid  being,  by  reason  of  the 
said  notice,  wholly  ended  and  determined."    Verification. 
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pabtinoton  Demurrer,  assigning  for  causes  that  the  plea  is  double,  inas- 
WooDcoGK.  much  as  it  indirectly  denies  that  plaintiff  had  any  thing 
in  the  premises  during  the  period  for  which  rent  is  claimed, 
and  also  states  an  eviction  of  defendant  by  Shaw;  that  the 
plea  amounts  to  the  general  issue ;  that  it  is  argumentative ; 
that  it  does  not  specifically  deny,  or  confess  and  avoid,  &e. ; 
and  that  it  attempts  to  deny  plaintiff's  title  to  the  premises, 
whereas  defendant  is  estopped  to  deny  the  same,  it  appearing 
by  the  declaration  that  defendant  enjoyed  the  same  by  virtue  of 
the  demise  by  plaintiff  in  the  declaration  mentioned.  Joinder 
in  demurrer.  The  demurrer  was  argued  in  Easter  Term, 
(May  1st),  1885. 

Kelly,  in  support  of  the  demurrer,  contended,  first,  that  the 
plea,  if  it  stated  any  defence,  was  in  effect  a  plea  of  nil  habuit 
in  tenementis,  and  that  this  could  not  be  pleaded  even  in  the 
case  of  a  demise  without  deed.  Secondly,  that,  supposing  such 
a  defence  admissible,  the  plea  did  not  sufficiently  deny  the 
plaintiff's  interest.  On  the  first  point.  Note  (1)  to  Duppa  v. 
Mayo{i),  Wilkins  v.  Wingate(2),  Doe  d.  Bristowe  v.  Pegge{3), 
Doe  d.  Hodsden  v.  Staple  (4),  Pope  v.  Biggs  (5),  BaUs  v. 
Westwood  (6),  Mo88  v.  OaJUmore  (7),  and  Curtis  v.  Spiity  (8),  were 
referred  to  by  counsel  and  by  the  Court. 

[  '694  ]  {Wightinan,  for  the  defendant,  said  that   he  *should  not 

contend  that  nil  habuit  in  tenementis  would  be  a  good  plea,  bat 
should  maintain  that  the  present  plea  was,  in  effect,  a  denial 
of  any  tenancy  under  the  plaintiff  at  the  time  when  the 
rent  accrued.) 

The  plea  does  not  amount  to  such  a  denial.  The  declaration 
alleges  a  demise  by  the  plaintiff  to  the  defendant:  no  other 
party  is  introduced.  If  the  defendant  meant  to  allege  that  the 
plaintiff  demised  on  behalf  of  another  person,  and  as  his  agent, 
that  should  have  been  stated. 

(1)  1  Wms.  Saund.  276  b.  (5)  32  R.  B.  665  (9  B.  &  C.  245). 

(2)  6  T.  B.  62.  (6)  2  Gamp.  11. 

(3)  1  T.  B.  758,  n.  (7)  1  Doug.  279. 

(4)  1  B.  B.  695  (2  T,  B.  684).  (8)  1  Bin^.  N.  C.  15. 
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(Lord  Dbnman,  Gh.  J. :  If  the  assignee  authorised  the  plaintiff   Pabtinoton 
to  demise,  did  not  he  likewise  authorise  him  to  receive  the  rents  ?)    woodcock. 

The  plea  merely  alleges  that,  the  plaintiff  having  been  authorised 
and  permitted  by  some  person  to  make  the  demise  stated  in  the 
declaration,  the  defendant  received  notice  from  that  person  to 
pay  him  the  rent  in  future.  The  permission  so  alleged  does 
not  show  that  the  lessor  was  agent  to  the  party  permitting.  A 
permission  might  be  given  where  none  was  requisite.  And, 
supposing  that  the  plea  clearly  showed  a  title  in  the  assignee, 
and  permission  given  by  him  to  the  plaintiff  to  demise,  it  does 
not  follow  that  the  assignee  could,  by  a  mere  notice,  countermand 
the  permission. 

(LoBD  Dbnman,  Gh.  J. :  The  plea  does  not  allege  any  stipulation 
that  the  party  giving  permission  should  have  power  to  determine 
the  tenancy  to  the  lessor.) 

It  cannot  be  contended  that  the  assignee  himself  could  have 

sued  the  defendant  for  rent  due  after  the  supposed  countermand, 

the  plaintiff  having  demised  with  the  assignee's  authority,  and 

no  notice  having  at  that  time  been  given  to  the  tenant  of  the 

situation  in  which  the  plaintiff  and  the  assignee  stood.    If  the 

assignee  could  sue  the  tenant,  he  ought  also  to   be  liable  to 

the  tenant  on  the  contract  of  demise ;  *but  the  tenant  could  not       [  *695  ] 

have  had  any  remedy  against  him  on  that  contract. 

(LiTTLBDALB,  J. :  The  plea  does  not  allege  directly  that  the 
plaintiff  demised  by  permission ;  it  merely  says,  in  a  parenthesis, 
**  the  said  plaintiff  having  been  authorised  and  permitted  ''by 
the  assignee  to  demise.) 

All  that  appears  on  the  plea  as  to  title  is  that,  in  1818,  the  then 
interest  of  the  plaintiff  vested  in  Shaw  as  assignee.  Gonsistently 
with  that  allegation,  the  plaintiff  may  have  taken  a  lawful  title 
since  1818. 

Wigktman,  contra  : 

The  object  of  this  plea  is,  not  to  bring  into  question  the  title 
to  the  premises  at  the  time  of  the  demise,  but  merely  to  show 

88—2 
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Pabtivoton  that  the  plaintiff  cannot  lawfully  demand  the  rent  now  claimed. 

Woodcock.  ^^  ^^  ^^  ^  ^he  tenant  had  pleaded  that  a  mortgagor  had  demised 
to  him  by  permission  of  the  mortgagee,  and  that  the  mortgagee 
had  given  the  tenant  notice  to  pay  him  the  rent,  which  would 
have  been  an  answer,  according  to  Pope  v.  Biggs  (i).  A  tenant 
cannot  dispute  his  landlord's  title  to  demise  ;  but  he  may  show 
that  the  title  was  a  defeasible  one,  and  that  a  party  having 
paramount  right  to  that  of  the  landlord  gave  the  tenant  notice 
to  pay  the  rent  to  such  party. 

(Fatteson,  J. :  I  never  could  see  how  notice  could  make  the 
mortgagor's  tenant  tenant  to  the  mortgagee  at  the  former  rent. 
There  might,  indeed,  be  a  new  tenancy  created  at  the  old  rent, 
where  such  notice  was  given  and  the  rent  paid  accordingly. 

LiTTLEDALE,  J. :  If  the  lease  was  made  subsequently  to  the 
mortgage,  I  see  no  remedy  the  mortgagee  could  have  against  the 
[  •696  ]       tenant,  on  non-payment  of  *the  rent,  but  to  bring  ejectment. 

Lord  Denman,  Gh.  J. :  It  strikes  me  that  the  sufferance  in 
this  case  makes  a  difference  which  is  against  you.  You  must 
add  to  the  facts  of  Pope  v.  Bigga  (i)  a  permission  to  demise  by 
the  party  standing  in  the  situation  of  mortgagee.) 

If  the  mortgagee  did  suffer  a  demise  to  be  made,  he  would  not 
forego  his  right  of  giving  notice  to  the  tenant ;  and,  on  giving 
such  notice,  he  might,  at  all  events,  recover  for  use  and  occu- 
pation, if  the  tenant  held  on ;  and  the  rent  reserved  by  the 
mortgagor  would  be  the  measure  of  damages.  In  the  case  of  a 
lease  made  before  the  mortgage,  the  mortgagee  might  clearly 
require  a  tenant  to  pay  the  rent  to  him  as  reversioner;  the 
assignee  of  an  insolvent  has  similar  rights;  and,  where  such 
assignee  has  permitted  the  insolvent  to  demise  after  the 
assignment,  he  may  still  call  upon  the  tenant  to  pay  the 
rent  to  himself,  if  he  finds  the  insolvent  to  be  no  longer  a 
trustworthy  steward. 

(Littledale,  J. :  Is  not  the  effect  of  the  plea  here,  that  the 
assignee,  having  an  elder  title,  evicted  the  tenant  by  notice  ?) 

(1)  32  R,  E.  665  (9  B.  &  C.  245). 
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It  does  not  appear  by  the  plea  that  the  assignee  could  evict.  iPabtinoton 
The  case,  as  stated,  is  like  that  of  a  lease  made  before  mortgage,    wooooock. 

(Pattbson,  J. :  Where  the  mortgagor  has  demised  before  the 
mortgage,  there  is  a  good  lease  subsisting  at  the  time  of  the 
notice  by  the  mortgagee.  The  case  of  a  demise  after  the  mort- 
gage is  different.  In  Pope  v.  Biggs  (i)  there  might  be  a  new 
tenancy  created,  if  the  proceedings  of  the  mortgagee  there  can 
be  considered  equivalent  to  an  ejectment ;  but  I  do  not  see  how 
it  could  be  said  that  the  old  rent  continued. 

Lord    Dbnman,    Gh.  J. :   If  you  say  here  that  the  assignee 
could  not  *evict  the  tenant,  the   case  is   so  far  unlike  Pope       [  '697  ] 
V.  Biggs  (i) ;  for   there  an  eviction,  or  something  equivalent, 
is  assumed.) 

It  is  not  necessary  here  to  say  what  effect  might  have  been 
given  to  the  notice,  because  no  actual  proceeding  took  place; 
there  was  only  a  threat,  upon  which  the  rent  was  paid  to  the 
assignee.  Supposing  that,  in  this  plea,  the  words  in  a  paren- 
thesis, from  **  the  said  plaintiff  having  been  authorised/'  to 
"  premises  to  the  said  defendant,"  were  omitted,  the  plea  would 
still  be  good.  The  title  averred  to  have  vested  in  the  assignee 
in  1818  will  be  deemed  to  have  still  subsisted  when  the  notice 
was  given.  The  assignment  of  itself  carried  the  property ;  and 
the  presumption  will  be  in  favour  of  an  outstanding  title  in  the 
assignee,  till  proof  is  given  to  take  it  away :  Carr  v.  Burdiss  (2). 

(Pattbson,  J. :  The  plea  here  states  that  the  assignee  gave 
the  defendant  notice  to  pay  him  all  the  rent  that  should  accrue 
''in  respect  of  the  said  demised  premises,  and  under  and  by 
virtue  of  the  said  demise  "  in  the  declaration  mentioned,  thus 
treating  the  previously  mentioned  demise  by  the  plaintiff  as 
still  subsisting.  Now,  if  that  demise  was  made  by  the  insolvent 
in  his  own  name,  I  do  not  see  how  the  assignee  could  come  in 
as  landlord,  except  by  putting  an  end  to  the  demise  and  com- 
mencing a  new  tenancy.  I  do  not  see  how  the  rent  claimed  by 
the  assignee  could  be  rent  under  '*  the  said  demise."     Unless 

(1)  32  E.  E.  665  (9  B.  &  0.  245).  (2)  1  Cr.  M.  &  E.  782 ;  5  Tyr.  309. 
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Pabtikotoh  the  previous  demise  is  put  an  end  to,  you  make  the  assignee  or 
WooDoooK.    mortgagee  constructively  party  to  a  demise  between  others.) 

[  •698  ]  At  all  events  the  words  included  in  a  parenthesis  may  be  *left 
out,  and  "  under  and  by  virtue  of  the  said  demise"  treated  as 
surplusage.  Unless  the  present  defence  can  be  made  available, 
the  defendant  may  be  held  liable  to  pay  the  rent  twice,  to  the 
plaintiff,  and  to  the  assignee  as  superior  landlord. 

(LiTTLEDALE,  J. :  If  the  words  in  a  parenthesis  are  omitted, 
it  will  at  most  appear  only  that  the  plaintiff  demised  to  the 
defendant,  and  that  some  one  else,  having  the  legal  title,  called 
on  him  to  pay  the  rent.) 

Baylby,  J.,  says,  in  Pope  v.  Biggs  (i),  "  I  have  no  doubt  that,  in 
point  of  law,  a  tenant  who  comes  into  possession  under  a  demise 
from  a  mortgagor,  after  a  mortgage  executed  by  him,  may  con- 
sider the  mortgagor  his  landlord  so  long  as  the  mortgagee  allows 
the  mortgagor  to  continue  in  possession  and  receive  the  rents ; 
and  that  payment  of  the  rents  by  the  tenant  to  the  mortgagor, 
without  any  notice  of  the  mortgage,  is  a  valid  payment.  But 
the  mortgagee,  by  giving  notice  of  the  mortgage  to  the  tenant, 
may  thereby  make  him  his  tenant,  and  entitle  himself  to  receive 
the  rents." 

(Patteson,  J. :  That  must  mean  that  the  mortgagor  may  make 
him  his  tenant  under  a  new  tenancy.) 

The  learned  Judge  continues,  ''  It  is  undoubtedly  a  well-esta- 
blished rule,  that  a  lessee  cannot  dispute  the  title  of  his  lessor 
at  the  time  of  the  lease,  but  he  is  at  full  liberty  to  show  that 
the  lessor's  title  has  been  put  an  end  to."  That  must  be  by 
notice  from  a  party  having  superior  title,  to  pay  the  rent  to  him. 
Such  notice  had  been  given  by  such  a  party  in  the  case  then 
before  the  Court.  Then,  according  to  the  doctrine  of  Baylet,  J., 
[  *699  ]  the  present  plea  would  be  sufficient  if  the  words  *in  a  paren- 
thesis were  omitted ;  and,  if  retained,  they  do  not  vitiate,  for, 

(1)  32  E.  R  665  (9  B.  &  C.  251). 
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by  showing  that  the  assignee  was  cognizant  of  the  demise,  they  Partington 
do  not  alter  his  right  in  point  of  law.  Wooi^ock. 

If,  however,  the  Court  think  the  defence  informally  pleaded, 
the  defendant  prays  leave  to  amend. 

Per  Curiam  (i) : 

Defendant  to  have  leave  to  amend  forthwith  on  pay- 
ment  of  costs  :  otherwise  judgment  to  he  entered 
for  the  plaintiff. 


GLAHOLM    V.   ROWNTREE    and    MATCHETT,  isa?. 

Executors  of  Clark.  —* 

(6  Adol.  &  Ellis,  710—717 ;  S.  0.  2  N.  &  P.  557 ;  7  L.  J.  (N.  S.)  Q.  B.  23.)  t  ^^^  i 

A  testator,  being  indebted  to  B.,  deposited  with  him  a  policy  of  insur- 
ance on  testator's  life,  as  security  for  the  debt,  and  for  a  further  advance 
then  made  by  B. ;  and  died,  leaving  B.  and  M.  his  executors.  R.,  still 
holding  the  policy,  applied  to  the  insurers  for  the  amount  due  on  it 
(200/.)*  which  they  refused  to  pay  unless  B.  and  M.  gave  a  receipt  for 
it  as  executors.  They  did  so,  B.  making  protest  that  he  signed  as 
executor,  merely  to  satisfy  the  insurers.  In  an  action  by  a  judgment 
creditor,  to  which  the  executors  pleaded  pUne  administraverunt  except 
as  to  4/.  (the  surplus  out  of  the  200/.  after  payment  to  B.) : 

Held,  that  the  executors  were  not  chargeable  with  the  200/.,  as  assets, 
but  only  with  the  surplus  after  payment  to  B. 

Debt,  against  the  defendants  as  executors  of  John  Clark, 
deceased,  on  a  judgment  recovered  by  the  plaintiff  against  Clark 
in  his  life  time.  Plea,  plene  administraverunt,  except  as  to  4/. 
Replication,  assets  ultra.  Issue  thereon.  On  the  trial  before 
Tindal,  Gh.  J.,  at  the  Newcastle  Summer  Assizes,  1885,  the 
following  facts  appeared. 

Clark  had  effected  a  policy  of  insurance  on  his  life  for  200/. 
Being  indebted  to  one  Price  in  the  sum  of  162.  9^.,  he  deposited 
the  policy  with  him  as  a  security.  Afterwards,  Clark  being 
indebted  to  the  defendant  Bowntree  in  a  larger  amount,  Bowntree 
agreed  to  pay  off  Price,  and  take  the  policy  as  a  security.  Clark 
thereupon  signed  a  memorandum  as  follows.  ''19th  September, 
18S3.  To  Mr.  William  Bowntree.  Sir,  I  hereby  agree  to  deposit 
with  you  my  life  policy  with  the  Leeds  and  Yorkshire  Insurance 
Company  for  the  sum  of  2002.,  as  a  security  for  any  sum  or  sums 
(1)  Lord  Denman,  Ch.  J.,  Littledale,  Patieson,  and  Coleridge,  JJ, 
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Glaholm  of  money  that  I  am  or  may  be  indebted  to  you."  Clark  gave 
RowNTBEB.  notice  to  the  Insurance  Company  that  he  had  transferred  his 
interest  in  the  policy  to  Bowntree;  and  their  agent,  in  reply, 
informed  Clark  that  they  had  noted  the  ''intended  transfer"  in 
their  books,  but  were  advised  that  a  regular  legal  transfer  was 
requisite.  About  the  end  of  1883,  Clark  went  to  prison,  intending 
to  take  the  benefit  of  the  Insolvent  Debtors'  Act ;  but,  before 
[  *7ii  ]  this  ^could  be  done,  he  died.  During  his  imprisonment,  Rown- 
tree,  having  prepared  a  regular  assignment  of  the  policy,  pro- 
posed that  Clark  should  execute  it ;  but  he  did  not.  By  his  will, 
dated  January  31st,  1834,  Clark  left  Bowntree  and  Matchett  his 
executors.  On  the  17th  of  February  they  proved  the  will,  and 
Bowntree  gave  notice  to  the  Insurance  Company  as  follows.  '*  I 
hereby  require  you  to  pay  over  to  me  the  sum  of  20(M.,  secured 
by  you  on  the  life  of  John  Clark,  formerly  of "  &c.,  "  by  your 
policy.  No.  140,  bearing  date  "  &c.,  "  which  policy  was  assigned 
to  me  by  the  said  John  Clark  in  the  month  of  December  last, 
according  to  the  notice  already  given  to  you,  and  entered  on  your 
books ;  and  is  now  in  my  possession,"  &c.  "  W.  Rowntrbb." 
The  Company  declined  to  pay  except  to  a  party  showing  title  as 
executor ;  and,  in  consequence,  another  notice  was  given,  in  the 
names  of  both  the  defendants,  beginning,  ''We,  being  the 
executors  "  &c.,  and  accompanied  by  the  probate.  The  Com- 
pany's agent  then  offered,  inpayment  of  the  200Z.,  bills  indorsed 
to  "  Bowntree  and  Matchett,  executors  of  John  Clark  ;  "  but,  the 
defendants  objecting,  they  gave  bills  generally  indorsed.  The 
Company  insisted  that  a  receipt  should  be  signed  by  the  defendants 
"as  executors;"  and  they,  in  consequence,  gave  a  receipt  so 
worded ;  but  Bowntree  delivered  a  written  protest  to  the  Company's 
agent,  stating  that  he  signed  as  executor  solely  for  the  purpose  of 
satisfying  the  Company  and  keeping  them  clear  of  litigation,  and 
that  he  should  not  thereby  compromise  his  claim  to  the  money 
secured  to  him  on  the  policy.  It  appeared  on  the  trial  that 
Bowntree  had  a  just  claim  upon  Clark  to  the  amount  secured, 
which  would  exhaust  the  proceeds  of  the  policy,  within  4Z. ;  and 
[  •712  ]  that  there  were  no  assets  beyond  *that  amount,  if  Bowntree  was 
entitled  to  take  credit  for  the  sum  so  secured.  A  verdict  was  taken 
for  the  plaintiff,  but  leave  given  to  move  to  enter  a  nonsuit. 
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In  the  next  Term,  CresaweU  moved  accordingly,  and  cited  Glaholm 
2  Williams  on  Executors,  1179  (i),  part  4,  book  1,  c.  1  (where  it  rowntbbe. 
is  said  that  ''  chattels,  whether  real  or  personal,  mortgaged  or 
pledged  by  the  testator,  and  redeemed  by  the  executor,  shall  be 
assets  in  the  hands  of  the  executor,  for  so  much  as  they  are 
worth  beyond  the  sum  paid  for  their  redemption''),  and  the 
authorities  there  referred  to.     A  rule  nisi  was  granted. 

Alexander  and  Bliss  now  showed  cause : 
The  passage  cited  from  2  Williams  on  Executors,  1179,  refers 
to  dictu  in  Hawkins  v.  Lawse  (2)  and  Alexander  v.  Lady  Gresham  (3), 
and  to  the  case  of  Harecourt  v.  Wrenham  (4).  These  authorities, 
so  far  as  they  bear  upon  the  present  case,  can  show  only  that, 
where  executors  have  redeemed  a  pledge  of  the  testator  with  their 
own  monies,  they  are  entitled  to  the  amount  by  way  of  retainer. 
The  case  in  Year  Book,  20  Hen.  VII.  (5),  cited  in  Alexander  v. 
Lady  Gresham  (3),  puts  the  executor's  right  upon  this  ground. 
But  executors  cannot  retain  for  their  own  debt  against  a  debt  of 
superior  degree.  The  plaintiff  here  sues  upon  a  judgment ;  the 
defendants  seek  to  retain  money  in  effect  paid  by  Bowntree  and 
Matchett  to  Bowntree  in  redemption  of  the  testator's  policy. 
And,  farther,  the  defendants  here,  by  receiving  the  200Z.  expressly 
as  executors,  have  precluded  themselves  from  "^alleging  that  they  [  *7i8  | 
took  it  in  any  other  right.  Not  only  has  Bowntree  accepted  it  in 
the  character  of  executor,  but  the  other  defendant,  who  had  no 
lien,  has  done  so  likewise.  They  are  now,  therefore,  estopped 
from  insisting  upon  Bowntree's  lien,  according  to  the  principle 
laid  down  in  Heane  v.  Rogers  (6).  By  claiming  as  executors  they 
led  creditors  to  look  upon  this  fund  as  assets ;  they  cannot  now 
alter  the  situation  of  such  parties.  Boardman  v.  SiU{7)  also 
shows  that  the  defendants  cannot  now  claim  in  a  new  character. 

(Lord  Denman,  Ch.  J. :  I  cannot  see  what  your  client  has  to  do 
with  the  character  in  which  they  first  claimed  this  money.     He 

(1)  2nd  ed.  G.  76. 

(2)  1  Leon.  154.  (5)  Year  B.  Mich.  20  Hen.  VH. 

(3)  1  Leon.  224.  f.  2  B.  pi.  5 ;  f.  4  A,  B.  pi.  12,  14. 

(4)  Moore,  858.    See  Harwood  v.  (6)  9  B.  &  C.  577 ;  see  p.  586. 
Wraffnam,  cited,  1   Boll.   Bep.  56 ;  (7)  1  Camp.  410,  n. 

Hurcock  V.  WVenAam,  1  Brownl.  & 
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Olaholm     is  in  no  worse  a  situation  than  if  they  had  said,  "  We  claim  to 
RowKTBEE.    liold  this  money  as  trustees  for  Bowntree." 

Patteson,  J. :  Suppose  a  third  person  had  held  the  policy 
under  a  lien,  and  the  Insurance  Company  had  refused  to  pay 
him  unless  the  executors  would  join  in  claiming  the  2001. ;  could 
not  that  party  have  compelled  the  executors  to  give  him  the 
benefit  of  his  lien  ?  The  executors,  in  that  case,  would  have 
received  the  2002.  for  the  benefit  of  the  third  person,  to  the 
extent  of  his  claim,  and  the  surplus  would  be  assets.  Can  it 
make  any  difference  here,  that  Bowntree  himself  held  the  policy? 

Coleridge,  J. :  If  a  third  person  had  held  a  policy  worth  2001. 
for  a  debt  of  lOOZ.,  and  the  executors,  to  obtain  the  100/.,  had 
claimed,  and  given  a  receipt  to  the  Insurance  Company  for  2002. ; 
would  the  2002.  be  assets?) 

The  party  entitled  to  the  1002.  would  stand  in  the  situation  of  a 
simple  contract  creditor,  and  must  give  precedence  to  creditors 
of  a  higher  degree,  if  such  came  in. 

[  •Tii  ]  (Pattbson,  J. :  If  that  were  so,  *he  might  say,  "  I  will  keep 

the  policy.") 

The  defendants,  by  signing  a  receipt  as  executors,  have  admitted 
assets,  and  made  themselves  absolutely  liable,  according  to 
Childs  V.  Monins  (i).  An  executor,  having  dealt  with  property 
of  the  testator  as  his  own,  cannot  afterwards  allege  it  to  be  the 
testator's,  for  the  purpose  of  defeating  an  execution :  Quick  v. 
Staines  (2) :  conversely,  an  executor  who  has  treated  his  own 
property  as  the  testator's  cannot  afterwards  set  up  his  own  title 
to  it  against  a  creditor  of  the  testator.  The  defendant  Bowntree, 
in  this  case,  had  no  legal  lien.  The  policy  being  deposited  with 
him,  he  had  merely  an  equitable  lien  upon  the  proceeds.  He 
cannot  set  that  up  against  the  legal  claim  of  the  plaintiff.  The 
executors  here  are  both  liable  for  the  whole  sum  come  to  their 
hands.  If  Bowntree  has  a  lien,  the  other  defendant  at  least 
holds  by  way  of  retainer  only. 

(1)  23  E.  E.  513  (2  Brod.  &  B.  460).        (2)  4  R.  R.  801  (1  Bos.  &  P.  293). 
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Cresswell,  with  whom  was  Oranger,  contra,  was  stopped  by     Glaholm 

the  COUBT.  ROWMTBBB, 

LoBD  Denman,  Gh.  J. : 

This  is  a  clear  case.  Bowntree,  having  paid  Price,  and  taken 
the  policy  as  a  security,  applies  to  the  Insurance  Company  for 
the  snm  of  which,  on  the  testator's  death,  he  has  become  the 
owner.  They  refuse  to  pay  it,  unless  he  will  sign  a  receipt  as 
executor  ;  and  he  does  so  under  protest.  He  was  bound  to  give 
some  discharge  for  the  purpose  of  exonerating  the  office.  Then 
can  the  other  creditors  take  advantage  of  the  mode  in  which  this 
was  done  ?  I  think  there  is  no  reason  for  it  either  in  strict  law 
or  in  justice.  The  *word  "retain,"  in  the  case  cited  from  the  [•Tis  ] 
Year  Books  (i),  is  not  to  be  taken  in  the  strict  sense  which  has 
been  ascribed  to  it:  the  meaning  must  be  that  the  executors, 
having  purchased  the  property,  may  keep  it. 

LiTTLEDALE,  J.  : 

The  policy  was  legal  assets,  but  subject  to  a  lien  in  Bowntree. 
Although  the  lien  was  only  equitable,  he  was  as  much  entitled 
to  receive  the  amount  secured  to  him  from  the  Insurance 
Company  as  if  he  had  had  an  assignment.  Then,  suppose  the 
party  holding  the  policy  as  a  security  had  been,  not  an  executor, 
but  a  stranger;  it  would  have  been  assets  belonging  to  the 
executors,  in  the  hands  of  a  creditor ;  and,  his  claim  not  being 
equal  to  the  value  of  the  policy,  if  there  had  been  no  dispute 
about  the  debt,  the  creditor  and  the  executor  would  probably 
have  gone  to  the  insurance  office  together  to  claim  the  amount 
due  on  the  policy :  the  Company  would  most  likely  have  required 
a  discharge  from  the  executor  as  well  as  from  the  creditor ;  and 
the  creditor  would  then  have  had  in  his  hands  the  sum  which 
had  been  secured  to  him,  and  the  executor  the  residue.  Then, 
what  difference  does  it  make  that  the  holder  of  the  policy  was 
an  executor,  and  not  a  stranger  ?  In  either  case,  the  executors 
could  not  obtain  the  value  of  the  policy  without  the  creditor's 
concurrence.  A  court  of  equity  would,  if  it  had  become  neces- 
sary, have  ordered  payment  to  the  creditor ;  here  that  has  been 

(1)  Year  B.  Mich.  20  Hen.  YH.  f.  2  B.  pi.  o;  f.  4  A,  B.  pi.  12,  14. 
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Glaholm  done  without  the  intervention  of  a  Court.  It  is  observed  that 
RowNTBEE.  the  defendants  have  signed  a  discharge  to  the  insurance  office  as 
executors ;  but  there  is  no  magic  in  this.  The  legal  right  is  not 
[  ♦716  ]  altered  by  their  inability  to  *obtain  payment  without  a  receipt  in 
this  form.  The  signature  was  given  under  a  protest ;  and  the 
Insurance  Company  then  paid  the  money.  Can  it  be  said  that,  to 
enforce  this  lien,  the  circuitous  course  of  a  proceeding  in  equity 
should  have  been  adopted  ?  The  payment  was  made  to  Bowntree 
in  his  capacity  of  executor,  and  the  proceeds  of  the  policy  were 
assets ;  but,  as  they  were  subject  to  a  lien,  the  executors  could 
receive  only  so  much  of  them  as  was  due  after  discharging  the  lien. 

Pattbson,  J. : 

This  is  an  action  against  two  executors,  one  of  whom  had  the 
policy  in  question  deposited  with  him  as  security,  not  merely  for 
a  by-gone  debt,  but  for  money  paid  off  on  the  testator's  behalf, 
and  advanced  to  him  on  the  credit  of  this  policy.  So  much  for 
the  honesty  of  the  proceeding.  Had  not  the  defendant  Bowntree 
a  right  to  retain  that  on  which  he  had  advanced  his  money, 
against  all  the  world?  It  is  suggested  that  the  lien  was  upon 
the  paper  only ;  not  on  the  produce.  I  cannot  understand  that. 
It  seems  to  me  impossible  to  say  that  holding  the  policy  for  a 
debt  is  not  having  a  lien  on  the  produce.  Then  is  the  holder  to 
lose  the  benefit  of  his  lien  because  he  is  an  executor  ?  It  is  said 
that  Bowntree,  having  no  legal  assignment  (which  he  could  not 
get),  and  having  been  obliged  to  obtain  the  200Z.  as  executor »  is 
estopped  from  saying  that  he  received  any  part  of  it  as  pledgee. 
Now,  at  least  that  does  not  apply  to  the  other  defendant,  who 
seeks  merely  to  give  the  creditor  the  benefit  of  his  lien,  and  the 
estate  the  benefit  of  the  surplus.  Nor  is  Bowntree  estopped ;  for 
it  is  clear  that  the  proceeds  of  the  policy,  to  the  extent  of  the 
lien,  never  were  assets.  That  is  not  a  new  doctrine,  but  accords 
[  •717  ]  with  all  the  cases  cited.  It  *is  a  fallacy  to  treat  the  .word 
*' retain,"  in  the  case  cited  from  the  Year  Books  (i),  as  neces- 
sarily meaning  a  retainer  out  of  assets.  The  expression  means 
only  to  keep :  for  it  is  said,  not  merely  that,  if  the  executor  has 
paid  off  the  lien  with  his  money,  he  shall  retain  the  thing,  but, 

(1)  Year  B.  Mich.  20  Hen.  VH.  f.  2  B.  pi.  5 ;  f.  4  A,  B.  pi.  12,  14. 
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that  it  shall  not  be  administered ;  he  is  not,  therefore,  to  retain  qua     glaholh 

executor.     It  would  have  been  so  here,  if  the  executors  had  had    rowntbbe. 

to  advance  any  money  for  the  purpose  of  redeeming  the  policy. 

There  was,  however,  nothing  to  pay  in  this  case ;  but,  because  there 

had  been  no  assignment,  the  executors  were  obliged  to  go  through 

certain  proceedings.    In  those  they  were  merely  a  conduit  pipe  as 

to  the  sum  secured  to  Bowntree ;  the  surplus  was  clearly  assets. 

COLEBIDGE,  J. : 

It  would  be  a  great  disgrace  to  our  law  if  the  form  which 
Bowntree  was  bound  to  go  through,  at  the  desire  of  the  Insurance 
Company,  were  conclusive  against  him  as  to  the  whole  200Z. 
Bemove  that  difficulty,  and  for  what  are  the  defendants  liable? 
Only  for  that  which  comes  to  their  hands  to  distribute  when  the 
sum  secured  is  paid  off.  It  is  the  same  as  if  the  defendant 
Bowntree  were  divided  into  two  individuals,  the  creditor  and 
the  executor. 


Rule  absolute. 


MINTER  V.  MOWER.  issz. 

May  b. 
(6  Adol.  &  EUis,  735—745 ;  S.  C.  1  N.  &  P.  595 ;  W.  W.  &  D.  262 ;  6  L.  J.  J_ 

(N.  S.)  K.  B.  183.)  [  736  ] 

The  specification  of  a  patent  described  the  invention  to  be  of  "an 
improvement  in  the  construction,  making,  or  manufacturing  of  chairs/* 
and  to  consist  in  the  application  of  a  self-adjusting  leverage  to  the  back 
and  seat  of  a  chair,  whereby  the  weight  on  the  seat  acted  as  a  counter- 
balance to  the  pressure  against  the  back,  and  whereby  a  person  sitting 
in  the  chair  might,  by  pressing  against  the  back,  cause  it  to  take  any 
inclination,  and  yet  might  be  supported.  In  an  action  for  infringing 
the  patent,  it  was  pleaded  that  plaintiff  was  not  the  inventor ;  and  that 
the  specification  did  not  describe  the  invention ;  and  it  was  proved  that 
a  chair  had  previously  been  sold,  to  which  a  similar  leverage  was  applied, 
acting  by  the  pressure  in  the  same  way,  but  having  also  other  machinery, 
which  prevented  the  inclination  of  the  back  from  being  shifted  except 
when  a  spring  was  touched  by  the  hand.  The  jury  found  that,  without 
such  other  machinery,  the  chair  previously  sold  would  have  produced  an 
equilibrium  by  the  self-adjusting  leverage ;  that  the  maker  of  it  was  the 
inventor  of  the  machine,  and  found  out  the  principle,  but  not  the  practical 
purpose  to  which  it  was  now  applied ;  and  that  the  plaintiff  had  discovered 
such  purpose. 

The  CouBT  ordered  a  nonsuit. 

Case  for  infringing  a  patent.     The  declaration  stated  that  the 
plaintiff,  before  and  at  the  time  of  making  the  letters  patent, 
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Mint  BR      and  of  the  committing  &c.,  was  the  true  and  first  inventor  of 

Mower.  &  certain  reclining  chair ;  and  thereupon  heretofore,  to  wit  9th 
November,  1  Will.  IV.,  by  letters  patent,  dated  &c.,  under  the 
great  seal  &c.  (profert  of  the  letters  patent),  after  reciting  that 
the  plaintiff  had,  by  his  petition,  represented  ''  that  he  had 
invented  an  improvement  in  the  construction,  making,  or 
manufacturing  of  chairs,  which  he  intended  to  denominate 
Minter's  patent  reclining  chairs ;  that  he  was  the  first  and  true 
inventor  thereof,  and  that  the  same  had  never  been  practised  by 

[  •Tse  ]  any  *other  person  or  persons  whomsoever  to  his  knowledge  or 
belief; "  and  that  he  had  prayed  for  letters  patent  for  fourteen 
years,  &c. ;  the  King  did  therefore  &c.  (grant  of  the  privilege  in 
the  usual  terms) :  provided  that,  if  the  plaintiff  should  not 
particularly  describe  and  ascertain  the  nature  of  the  invention, 
and  in  what  manner  the  same  was  to  be  performed,  by  an 
instrument  in  writing  under  his  hand  and  seal,  and  cause  the 
same  to  be  enrolled  in  Chancery  within  two  calendar  months  &c., 
the  patent  should  be  void.  Averment,  that  the  plaintiff  did, 
within  the  two  months,  to  wit,  &c.,  by  a  certain  instrument  &c., 
enrolled  &c.,  particularly  describe  &c.  Breach,  that  defendant, 
after  the  making  the  letters  patent,  and  within  the  term  &c., 
without  licence  &c.,  used  the  invention  of  the  plaintiff,  by 
making,  constructing,  vending,  and  exposing  to  sale  divers,  to 
wit  100,  chairs  in  imitation  of  the  plaintiff's  said  invention,  100 
other  chairs  in  and  to  which  the  said  invention  was  applied  by 
the  defendant  in  a  different  part  of  such  chairs  than  in  that  part 
to  which  the  plaintiff  was  used  and  accustomed  to  put  the  same 
in  the  chairs  made  by  him  under  the  patent,  and  100  other 
chairs  with  certain  small  and  trifling  variations  and  alterations 
from  the  said  invention  of  the  plaintiff,  and  which  were  intended 
by  the  defendant  to  imitate  and  resemble,  and  did  imitate  i&c., 
the  said  invention  of  the  plaintiff,  in  violation  &c. 
Pleas.     1.  Not  guilty. 

2.  That  the  plaintiff  was  not  the  first  and  true  inventor  of  the 
said  supposed  invention  or  improvement  mentioned  in  the  letters 
patent  and  declaration,  and  that,  at  the  time  of  granting  the 
letters  patent,  such  supposed  invention  or  improvement  was  not 

[  •737  ]       a  new  *invention  or  improvement  as  to  the  public  knowledge, 
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use,  or  exercise  thereof,  &c. :  conclusion  to  the  country.    Issue      Mintbb 
thereon.  Mowkb. 

3.  That  the  said  instrument  or  writing  under  the  plaintiff's 
hand  and  seal,  in  the  declaration  mentioned,  was  and  is  as 
follows,  &c.  The  plea  then  set  out  a  specification,  the  material 
part  of  which  was  in  these  words.  "I,  the  said  George  Minter, 
do  hereby  declare  that  the  nature  of  my  said  invention,  and  the 
manner  in  which  the  same  is  to  be  performed,  are  particularly 
described  and  ascertained  by  the  following  description  thereof, 
reference  being  had  to  the  drawing  hereunto  annexed,  and  to  the 
figures  and  letters  marked  thereon ;  (that  is  to  say)  my  invention 
of  an  improvement  in  the  construction,  making,  or  manufacturing 
of  chairs  consists  in  the  application  of  a  self-adjusting  leverage 
to  the  back  and  seat  of  a  chair,  whereby  the  weight  on  the  seat 
acts  as  a  counterbalance  to  the  pressure  against  the  back  of  such 
chair,  and  whereby  a  person  sitting  or  reclining  in  such  chair 
may,  by  pressing  against  the  back,  cause  it  to  take  any 'inclina- 
tion, and  yet,  at  the  same  time,  the  back  of  such  chair  shall,  in 
whatever  position  it  is  placed,  offer  sufficient  resistance,  and  give 
proper  support  to  the  person  so  sitting  or  reclining."  The 
specification  then  described  the  drawings  annexed ;  and,  after 
some  details  not  necessary  to  be  stated  here,  proceeded  as 
follows :  **  g  g  are  two  iron  plates,  affixed  by  screws  to  the  side 
framing  of  the  back  of  the  chair ;  and  it  is  the  application  of 
these  plates,  g  g,  h  h,  by  which  the  object  of  my  invention  is 
obtained.'*  *'  Having  described  the  various  parts  of  a  chair 
constructed  according  to  my  invention,  I  will  now  describe  the 
manner  of  using  the  same."  '*  In  sitting  or  reclining  in  a  chair 
♦constructed  in  the  manner  above  described,  a  person  may  have  [  •7S8  ] 
the  back  at  any  inclination  :  for  instance,  if  he  desire  that  the 
inclination  should  be  greater  than  that  shown  in  the  drawing, 
all  that  will  be  necessary  will  be  to  press  against  the  back  a  of 
the  chair,  when  the  upper  part,  or  that  part  which  is  above  the 
point  of  suspension,  //,  will  be  forced  backwards,  whilst  the 
lower  part,  that  is  the  part  which  is  below  the  point  of  suspen- 
sion, will  be  raised  inwards,  and  become  a  support  for  the  loins 
of  the  person  sitting  or  reclining  in  the  chair;  and,  by  this 
action,  the  parts  hh  pass  along  the  curved  ends  ii  of  the  side 
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MiNTBB  framing  of  the  seat  h,  which  is  thereby  raised,  by  which  means 
Mower.  the  weight  on  the  seat,  by  pressing  on  the  parts  h  h,  supports 
the  back  a  of  the  chair  in  any  position.  And  it  will  be  evident 
that,  by  the  passing  or  advancing  of  the  parts  h  h  along  the 
curved  ends  i  i,  they  will  approach  the  weight  on  the  seat  h,  and 
thereby  shorten  the  leverage,  and  consequently  lessen  the  action 
of  such  weight,  whereby  the  back  a  may  continue  to  be  pressed 
into  a  greater  inclination  by  a  decreasing  effort  or  exertion  of  the 
person  sitting  or  reclining  in  such  chair ;  and  thus  will  the 
leverage,  by  which  the  weight  on  the  seat  b  acts  on  the  back  a  of 
the  chair,  be  continually  adjusted  by  the  advancing  or  receding 
of  the  parts  hh,  on  which  the  seat  b  rests ;  and,  by  the  seat  b  so 
resting  and  pressing  on  those  parts  h  A,  the  back  will  always  be 
supported,  and  will  offer  sufficient  resistance,  and  give  proper 
support  to  the  person  sitting  or  reclining  in  such  chair.  If  it  be 
desired  to  bring  the  back  a  into  a  lesser  inclination  than  that 
at  which  it  may  at  any  time  be  placed,  it  will  only  be  necessary 
for  the  person  sitting  or  reclining  in  such  chair  to  relieve  the 
[  •739  ]  pressure  from  the  back  of  the  *chair,  and  thus  bring  the  weight 
on  the  seat  to  act  without  any  counteracting  pressure  on  the 
back,  which  will  cause  the  parts  hh  to  recede  back  on  the  carved 
ends  i  i,  and  thus  bring  the  back  a  into  a  lesser  inclination. 
Having  now  described  the  various  parts  represented  in  the 
drawing,  and  the  manner  of  their  action,  I  would  have  it 
understood  that  I  lay  no  claim  to  the  separate  parts  of  a  chair 
which  are  already  known  and  in  use,  neither  do  I  confine 
myself  to  making  them  in  the  precise  shapes  or  forms  repre- 
sented. But  what  I  claim  as  my  invention  is  the  application 
of  a  self-adjusting  leverage  to  the  back  and  seat  of  a  chair, 
whereby  the  weight  on  the  seat  acts  as  a  counterbalance  to 
the  pressure  against  the  back  of  such  chair,  as  above  described.*' 
The  plea  then  set  forth  the  drawing;  and  averred  that  the 
plaintiff  did  not,  within  two  calendar  months  &c.,  enrol  &c., 
any  instrument  &c.,  except  the  said  instrument  &c. :  and  that 
the  said  instrument  &c.,  did  not  particularly  describe  and 
ascertain  the  nature  of  the  said  supposed  invention  or  improve- 
ment &c.,  and  in  what  manner  the  same  was  to  be  performed: 
verification.     Replication,   that  the  said  instrument  <S:c.,  did 
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particularly  describe  &c. :    conclusion  to  the  country.     Issue      Mintbb 
thereon.  Mower. 

On  the  trial  before  Lord  Denman,  Ch.  J.,  at  the  London 
sittings  after  Trinity  Term,  1885,  the  letters  patent  and  the 
specification  were  put  in,  and  appeared  to  be  as  above  set  out. 
It  also  appeared  that  the  chair  manufactured  and  sold  by  the 
plaintiff  corresponded  with  the  description  in  the  patent.  It 
was  then  proved  that  the  defendant  had  manufactured  and  sold 
chairs,  called  wedge  chairs,  acting  by  a  leverage,  which  adjusted 
the  positions  of  the  back  and  seat  according  to  the  pressure 
communicated  by  the  person  sitting,  essentially  on  the  *same  [  *740  ] 
principle  as  that  of  the  plaintiff,  with  this  only  difference,  that 
the  front  part  of  the  seat  of  the  plaintiff's  chair  was  elevated 
when  the  back  of  the  chair  was  thrown  back,  whereas  the  seat  of 
the  defendant's  chair,  when  the  back  of  it  was  thrown  back,  was 
propelled  forward  and  raised  so  as  to  be  always  in  a  horizontal 
plane.  The  defendant  proved  that,  in  1829,  one  Browne,  who 
was  then  his  journeyman,  had  invented  a  chair  which  acted  on 
the  same  principle  of  a  leverage  adjusting  the  positions  of  the 
back  and  seat  according  to  the  pressure  communicated  by  the 
party  sitting,  but  that  it  had  also  an  additional  machinery 
consisting  of  a  sliding  pad  on  the  arm,  a  spring,  and  a  rack,  the 
effect  of  which  was  that  the  back  and  seat  were  retained  in  any 
position  they  had  assumed,  and  that,  in  order  to  change  the 
position,  it  was  necessary  to  suspend  the  check  for  the  time, 
which  the  person  sitting  effected  by  his  hands,  through  the 
machinery  of  the  pad,  rack,  and  spring.  The  essential  difference 
between  Browne's  chair  and  the  plaintiff's  was,  therefore,  that  in 
the  former  the  position  could  not  be  changed  until  the  person 
sitting  applied  his  hands  to  the  machinery,  but  that  in  the  latter 
the  position  was  changed  of  itself  at  every  variation  of  the 
pressure  of  the  person  on  the  back  and  seat.  Whether  the 
difference  made  one  or  the  other  chair  preferable  was  a  point  on 
which  the  witnesses  did  not  agree.  The  defendant  proved  that 
he  had  sold  Browne's  chair  before  the  plaintiff  took  out  his 
patent.  The  jury,  in  answer  to  questions  put  to  them  by  the 
LoBD  Ghibf  Justice,  found  that  Browne's  chair,  except  for  the 
additional   machinery,  would    have   operated   to    produce   an 
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MiNTEB  equilibrium  by  a  self-adjusting  leverage  ;  that  Browne  was  the 
Mower.  inventor  of  the  machine,  and  found  *out  the  principle,  but  not 
[  *74i  ]  the  practical  purpose  to  which  it  is  now  applied  ;  and  that  the 
plaintiff  made  that  discovery.  His  Lordship  then  directed  the 
verdict  to  be  entered  for  the  plaintiff,  giving  leave  to  the  defendant 
to  move  for  a  nonsuit.  In  Michaelmas  Term,  1885,  Talfourd, 
Serjt.  obtained  a  rule  accordingly. 

Sir  J.  Campbell,  Attorney-General,  Sir  F,  Pollock,  and  Evans, 
showed  cause  in  Hilary  Term  last  (i) : 

The  validity  of  the  patent  itself  has  been  established  in 
Minter  v.  Well8{2).  There  Lord  Lyndhubst  said  (s),  "Every 
invention  of  a  machine  necessarily  includes  the  application  of 
some  principle,  and,  in  this  instance,  the  application  of  the 
principle  of  a  lever  to  the  back  and  seat  of  a  chair  is  the 
machine,  the  invention  of  which  is  claimed  by  the  plaintiff.  He 
has  not  summed  up  the  extent  of  his  invention,  so  as  to  include 
in  it  the  principle  of  the  lever,  but  merely  the  invention  of 
applying  it  in  the  manner  specified.  The  claim  is  not  leverage 
only,  but  self-adjusting  leverage ;  nor  that  only,  but  the  applica- 
tion of  it  in  the  manner  described."  Now  the  answer  given  in 
the  present  case  is,  that  Browne  had  invented  a  chair,  on  a 
different  construction,  the  working  of  which  depended  on  the 
same  principle.  But  that  answer  is  met  by  the  judgment  of 
Lord  Lyndhubst;  for  the  application  of  the  principle  is  all 
that  the  plaintiff  claims,  and  that  is  new.  It  will  be  contended 
that  the  specification  goes  too  far,  for  that  the  plaintiff  has 
simply  improved  Browne's  chair,  without  introducing  any  fresh 
machinery  or  principle.  But  the  invention  is  entitled  an 
[  '742  ]  improvement  in  the  construction,  ^making,  or  manufacturing 
of  chairs;  and  the  essential  part  of  the  improvement  appears 
from  the  specification  to  be  that  the  chair  acts  by  the  mere 
shifting  of  the  direction  of  the  pressure  produced  by  the  weight 
of  a  person  sitting.  That  is  peculiar  to  the  plaintiff's  chair ;  for 
in  Browne's  chair  it  was  necessary  to  adjust  the  machinery  by 

(1)  January  19th,  1837.     Before      505 ;  5  Tyr.  163). 

Lord  Denman,  Ch.  J.,  Patteson  and         (3)  See  40  £.  B.  at  p.  638  (5  Tyr. 
Williams,  JJ.  165). 

(2)  40  E.  E.  637  (1  Cr.  M.  &  E. 
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the  hand  for  every  change  required.  The  claim  is  limited  to  Mikteb 
the  precise  mode  of  action.  The  jury  found  that  Browne  had  mowbb. 
invented  the  principle  of  the  self-adjusting  leverage,  but  did  not 
know  how  to  apply  it :  the  plaintiff  has  invented  an  application, 
and  claims  for  that  only.  In  Jones  v.  Pearce  (i)  Pattbson,  J. 
laid  it  down  that  a  patentee  was  not  the  less  the  inventor 
because  another  had  previously  discovered  the  principle,  but 
had  not  rendered  it  public,  and  had  failed  to  make  it  answer. 
So  in  DoUond's  case  (2)  it  was  held  that  a  patent  was  not 
avoided  by  the  discovery  having  been  previously  made,  but  not 
published.  If  it  be  said  that  no  more  has  been  done  by  the 
plaintiff  than  to  take  away  the  pad,  spring,  and  rack,  from 
Browne's  chair,  the  answer  is  that,  if,  by  so  doing,  he  has  first 
discovered  an  useful  application  of  the  principle,  he  has  invented 
an  improvement. 

Tidfourd,  Serjt.,  and  Godson,  contra  : 

The  seats  of  the  plaintiff's  chair,  and  of  that  which  the 
defendant  is  charged  with  selling,  have  different  movements. 
If  this  variance  be  material,  there  is  no  infringement:  if  not, 
the  infringement  must  consist  in  using  what  is  called  the  self- 
adjustment  of  the  leverage ;  and,  in  that  case,  that  which  *the  [  *743  ] 
plaintiff  claims  was  known  before,  and  published ;  for  Browne's 
chair  was  actually  sold.  If  this  action  can  be  supported,  Browne 
could  not  sell  his  own  chair ;  for  it  would  be  no  defence  for  him 
that  he  had  added  the  machinery  by  which  the  movement  is 
stopped.  In  Minter  v.  Wells{s)  Lord  Lyndhurst  said,  "Any 
machine  applying  a  self-adjusting  lever  to  the  back  and  seat  of  a 
chair,  by  which  the  effect  of  one  counterbalancing  the  other  is 
produced,  would  be  an  infringement  of  this  patent :  for  the  claim 
is  for  a  self-adjusting  lever,  as  applied  to  the  back  and  seat  of  a 
chair,  in  whatever  shape  or  form  it  may  be  made."  In  Browne's 
chair  two  principles  are  applied;  that  of  self- adjustment  by 
leverage,  and  that  of  checking  the  movement  at  will :  the  plain- 
tiff has  taken  one  of  these  without  the  other ;  but  he  cannot  be 

(1)  FiTst  Supplement  to  Godson  on      v.  BuU,  3  B.  B.  at  p.  460  (2  H.  Bl. 
Patents,  p.  10.  487.) 

(2)  Cited  by  Bullek,  J.  in  Bvuiton  (3)  5  Tyr.  165. 
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MiNTKB      therefore  said  to  have  invented  the  one  which  he  has  taken  (i). 

MowBB.       It  is  said  that  the  plaintiff  claims  only  an  improvement :  but 

what  he  claims   is  an  improvement    in    the  manufacture  of 

chairs  by  the  application  of  a  self-adjusting  leverage ;  and  that 

improvement  was  made  before.     In  DoUond's  case  (2)  there  had 

been  no  publication  at  all  by  the  earlier  inventor ;  in  Jones  v. 

Pearce{z)  the  previous  attempts   had  failed,  and   the   articles 

produced   had   been   thrown  aside:    here  there  has   been   an 

actual  sale.     In  Lewis  v.  Davis  (4)  a  fresh  combination  of  two 

known  principles  was  held  to  be  a  novelty;  but  here  no  such 

combination  is  made.  ^ 

Cur.  adv.  vult. 

I  744  ]       Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

An  action  between  the  same  parties  has  already  been  decided 
by  the  Court  of  Exchequer,  in  which  the  patent  claimed  by  the 
plaintiff  was  deemed  good  and  valid.  But,  on  the  trial  in  this 
Court,  an  entirely  new  fact  was  given  in  evidence  and  afiSrmed 
by  the  verdict  of  the  jury;  namely,  that  a  chair  very  closely 
resembling  that  made  by  the  plaintiff's  patent  had  been  made 
and  sold  before  that  patent  was  taken  out.  The  words  of  the 
jury  were  these:  ''We  are  of  opinion  that  Browne  was  the 
inventor  of  the  machine,  and  found  out  the  principle,  but  not 
the  practical  purpose  to  which  it  is  now  applied.  We  think  that 
Minter  '*  (the  plaintiff)  "  made  that  discovery." 

This  statement  might  not  be  fatal  to  the  plaintiff's  title,  if  his 
invention  were  truly  set  forth  in  the  specification;  but,  the 
material  issue  in  this  cause  being  simply  whether  the  plaintiff 
did  thereby  particularly  describe  and  ascertain  the  nature  of  the 
said  invention,  we  find  it  needful  to  examine  the  terms  of  it. 

Now  the  patent  is  taken  out  for  ''  an  improvement  in  the 
construction,  making,  or  manufacturing  of  chairs  :  "  the  method 
of  making  the  machine,  and  the  way  in  which  it  acts,  are  then 
fully  described,  without  any  mention  of  any  of  the  means 
employed  in  Browne's  chair.     The  specification  thus  concludes, 

(1)  See  Hare  v.  Harfi^d,  Godson      487.) 

n  Patents,  61,  n.  {k).  (3)  First  Supplement  to  Gk)d8on  on 

(2)  Cited  by  Buller,  J.  in  Bmdton      Patents,  p.  10. 

V.  Bull,  3  B.'  K.  at  p.  460  (2  H.  Bl.  (4)  33  B.  K.  690  (3  Car.  &  P.  502). 
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"What  I  claim  as  my  invention  is  the  application  of  a  self-  M inter 
adjusting  leverage  to  the  back  and  seat  of  a  chair,  whereby  the  >fowER 
weight  on  the  seat  acts  as  a  counterbalance  to  the  pressure 
against  the  back  of  such  chair,  as  above  described."  Now  it 
was  perfectly  clear,  upon  the  evidence,  that  this  description 
applies  to  Browne's  chair,  '''though  that  was  encumbered  with  [  *7^5  ] 
some  additional  machinery.  The  specification  therefore  claimed 
more  than  the  plaintiff  had  invented,  and  would  have  actually 
precluded  Mr.  Browne  from  continuing  to  make  the  same  chair 
that  he  had  made  before  the  patentee's  discovery.  We  are  far 
from  thinking  that  the  patentee  might  not  have  established  his 
title  by  showing  that  a  part  of  Browne's  chair  could  have  effected 
that  for  which  the  whole  was  designed.  But  his  claim  is  not  for 
an  improvement  upon  Browne's  leverage,  but  for  a  leverage  so 
described  that  the  description  comprehended  Browne's.  We  are 
therefore  of  opinion  that  the  patent  cannot  be  sustained :  and  a 
nonsuit  must  be  entered.  ^^^^  ^j^^^^^^^^ 


TYSON   V.   SMITH.  iss?. 

(6  Adol.  &  BUiu,  745—752 ;  8.  C.  1  N.  &  P.  784 ,  G  L.  J.  (N.  S.)  K.  B.  189.)         ^—' 
[This  case  went  to  the  Exchequer  Chamber,  where  the  judg-       ^  ^*  -' 
ment  of  the  King's  Bench  was  affirmed.      It  is   reported  in 
9  Ad.  &  EL,  and  will  be  reprinted  in  the  corresponding  volume 
of  the  Revised  Reports.] 


May  8. 
[801] 


His  Imperial  Majesty  Don  PEDRO  the  Second,  Emperor        i837, 
OF  BRAZIL,  V.  ROBINSON  and  Others. 

(6  Adol.  &  Ellifl,  801-802 ;  S.  C.  1  N.  &  P.  817 ;  W.  W.  &  D.  278 ;  5  Dowl. 
P.  C.  522;  6  L.  J.  (N.  S.)  K.  B.  168.) 

A  foreign  prince  resident  abroad,  being  plaintiff  in  an  action  upon  a 
charter-party  in  this  Court,  was  directed  to  give  security  for  costs. 

ir.  H.  Watson  moved  for  a  rule  to  show  cause  why  pro- 
ceedings in  this  action  should  not  be  stayed  till  security  should 
be  given  for  payment  of  costs.  Affidavit  was  made  that  the 
plaintiff's  residence  was  at  Rio  Janeiro,  and  in  other  parts  in 
the  kingdom  of  Brazil,  and  that  he  was  usually  resident,  and 
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Empkrobop   now  (as  was  believed)  *resided,  in  the  said  kingdom 

was  on  a  charter-party,  made  for  a  commercial  purpose. 


Robinson. 
[  •802  ] 


The  action 
The 

rule  was  first  moved  for  at  chambers,  but  was  referred  to  the 
Court.  Watson  contended  that  the  plaintiff,  trading  as  a 
merchant,  ought  to  be  subject  to  the  same  regulations  as  any 
other  person  bringing  an  action. 

Martin  showed  cause  in  the  first  instance,  and  cited  The 
Duke  de  Montellano  v.  Chn8tin{i),  where  a  similar  application 
was  made  against  a  foreign  ambassador  resident  in  this  country, 
on  the  ground  that,  he  being  a  privileged  person,  the  case  was 
the  same  as  if  he  were  beyond  sea,  or  out  of  the  jurisdiction 
of  the  Court,  there  being  no  remedy  for  the  costs:  but  the 
Court  refused  a  rule,  and  Lord  Ellbnborouoh  observed  that, 
as  ''an  ambassador  is  the  immediate  representative  of  the 
crowned  head,  whose  servant  he  is,  it  would  hardly  be  respectful, 
in  the  first  instance,  to  exact  such  a  security,  unless  there 
were  pregnant  reasons  for  believing  it  necessary."  Here,  the 
application  is  actually  against  a  crowned  head. 

Lord  Denman,  Gh.  J. : 

Lord  Ellbnborouoh  did  not  say  that  such  a  rule  could  not 
be  granted.  It  did  not  appear  that  the  ambassador  was  about 
to  leave  the  country.  Here  the  plaintiff  is  out  of  the  country. 
I  think  there  is  great  reason  for  granting  the  rule. 

LiTTLEDALE,  Patteson,  and  Coleridge,  JJ.,  concurred. 

Rule  absolute. 


1837. 
May  8. 

[810] 


REX  V.  PAREY. 

(6  Add.  &  Ellis,  810—823.) 

On  motion  for  a  quo  warranto  information  against  a  town  councillor, 
founded  on  a  defect  in  the  burgess  roll,  it  is  not  a  valid  objection  to  the 
relator  that  he  is  not  a  burgess ;  his  interest  is  sufficient  if  he  be  subject 
to  the  government  of  the  councillors  as  an  inhabitant. 

If  the  motion  be  made  on  the  affidavits  of  three  persons,  two  of  whom 
are  not  qualified  to  be  relators,  the  information  may  nevertheless  be 


(1)  17  R.  E.  418  (5  M.  &  S.  503). 
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\ 
granted  if  the  tliird  party  be  unobjectionable  as  a  relator,  though  his  rbx 

affidavit  alone  does  not  show  sufficient  ground  for  the  information.  v* 

Jjeave  to  file  a  quo  xvarranio  information  against  an  individual  cor-         Parrt. 
porator,  at  the  instance  of  a  private  person,  will  not  be  refused  merely 
because  the  proceeding  may  or  will  have  the  effect  of  dissolving  the 
corporation. 

It  is  discretionary  in  the  Court  to  grant  or  withhold  a  quo  warranto 
information,  even  where  a  good  objection  to  the  title  is  shown  (1).  And, 
therefore,  in  a  case  where  the  assessors  were  objected  to,  as  having  been 
assessors  of  the  borough  and  not  for  the  mayor*s  ward,  and  no  satis- 
factory answer  was  given,  the  Court  refused  a  iiile  for  an  information, 
on  the  grounds  that  no  fraud  was  imputed,  that  no  mischief  appeared 
to  have  been  done,  that  the  prosecution,  if  successful,  would  probably 
dissolve  the  corporation,  and  that  the  prosecutors  appeared  to  have  that 
intention. 

Ik  Michaelmas  Term,  1886,  a  rule  nisi  was  obtained  for 
exhibitiDg  an  information  in  the  nature  of  a  quo  warranto 
against  John  Parry,  to  show  by  what  authority  he  claimed  to 
be  a  councillor  of  the  borough  of  Hereford ;  on  the  grounds, 
1.  That  he  was  not  duly  elected  by  a  majority  of  the  burgesses 
duly  enrolled;  2.  That  there  was  no  regular  burgess-roll  in 
existence  at  the  time  of  his  supposed  election. 

The  borough  of  Hereford  is  divided,  under  stat.  5  &  6  Will.  lY. 
c.  76  (2),  into  three  wards,  Ledbury  ward,  Leominster  ward,  and 
Monmouth  ward,  each  returning  six  councillors.  In  October, 
1886,  the  mayor  held  a  court  for  the  revision  of  the  burgess-lists, 
and  the  same  were  revised  by  him  and  two  assessors,  Peter 
Warburton  and  Bobert  Anderson,  who  had  been  elected  assessors 
for  the  whole  of  the  borough.  Assessors  had  likewise  been 
elected  for  the  respective  wards;  but  the  assessors  for  the 
mayor's  (Ledbury)  ward  did  not  attend  the  revision.  The 
defendant  Parry  was  elected  a  councillor  for  Monmouth  ward 
on  November  1st,  1886,  by  the  burgesses  on  the  roll  made  up 
from  the  lists  so  revised. 

Two  of  the  affidavits  in  support  of  the  present  application 
were  made  by  William  Pulling  and  John  Boberts,  ^inhabitant      |  *b\i  ] 
householders  and  rate-payers  of  Ledbury  and  Monmouth  wards, 
entitled,  as  they  stated,  to  be  on  the  burgess  roll.    They  deposed, 

(1)  The  case  is  cited  on  this  point  677,  591.— E.  C. 

by  Lord  Blaokbubn  in  Julius  v.  (2)  Bepealed    by    the    Municipal 

Bishop  of  Oxford  (H.   L.    1880}   5  Corporations    Act,    1882  (45    &    46 

App.  Cas.  214,  246,  49  L.  J.  Q.  B.  Vict.  c.  50),  s.  5.— R.  C. 
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Bex  in  substance,  to  the  facts  above  stated,  and,  further,  that,  on 
Pamiy.  ^^^  revision,  William  Henry  Cooke,  gentleman,  on  their  behalf, 
warned  the  mayor  and  Warburton  and  Anderson  not  to  proceed 
without  the  assessors  of  the  mayor's  ward,  notwithstanding 
which  they  persisted.  The  affidavits  denied  that  Parry  was 
duly  elected,  as  the  persons  who  voted  for  him  had  not  been 
duly  enrolled  burgesses  of  Monmouth  ward.  Mr.  Cooke  (who 
was  described  as  of  the  Inner  Temple,  and  did  not  appear  to  be 
an  inhabitant  householder  or  rate-payer,  or  entitled  to  be  a 
burgess)  also  deposed  that  he  had,  on  behalf  of  Pulling,  Roberts, 
and  one  Gwillim,  who  was  entitled  to  be  enrolled  a  burgess  of 
Leominster  ward,  protested,  at  the  revision  court,  against  the 
legality  of  the  proceedings,  and  required  that  the  assessors  of 
the  mayor's  ward  should  be  present ;  and  that  the  town  clerk, 
acting  as  adviser  and  clerk  of  the  mayor  and  assessors  at  the 
revision  court,  had  made  a  minute  of  the  protest. 

By  an  affidavit  of  the  town  clerk,  in  opposition  to  the  rule,  it 
appeared  that,  before  the  revision,  an  opinion  of  counsel  had 
been  taken  on  the  construction  of  sects.  87  and  43  of  stat. 
5  &  6  Will.  lY.  c.  76 ;  that  assessors  for  the  whole  borough  had 
been  chosen,  according  to  such  opinion;  and  that  the  town 
clerk,  having  taken  such  opinion,  had  advised  the  mayor  and 
the  assessors  chosen  for  the  borough  to  proceed  in  revising  the 
lists.  That  three  days'  notice  was  given  of  the  intention  to  hold 
the  court,  and  of  the  persons  before  whom  it  would  be  holden, 
and  no  objection  was  made  to  the  assessors  before  the  above- 
mentioned  protest  of  Mr.  Cooke.  That  no  objection  was  made 
[  *812  ]  to  the  burgesses  named  in  any  *of  the  lists  delivered  to  the 
town-clerk  by  the  overseers  of  the  several  parishes  in  the  borough 
and  its  liberties,  nor  was  any  claim  delivered  to  the  town  clerk 
on  behalf  of  any  person  in  Monmouth  ward,  nor  did  the  assessors 
in  any  manner  alter  or  correct  the  lists  delivered  in  for  Mon- 
mouth ward,  which  were  signed  by  the  mayor  only,  pursuant  to 
sect.  19  of  the  Act.  It  further  appeared,  by  this  and  other 
affidavits,  that  Roberts  was  an  unsuccessful  candidate  at  the 
election  of  councillors  for  Monmouth  ward  on  November  let, 
1886,  and  obtained  eighty-eight  votes,  and  that  he  also  voted 
at  that  election,  and  brought  up  voters;  that  Cooke  had  been 
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busy  in  promoting  the  election  of  Roberts  ;  and  that  no  objection  Bbx 
had  been  taken  to  the  burgess  roll  at  the  Monmouth  ward  parrt. 
election.  That  Pulling  and  Roberts,  and  Cooke,  who  was  not  a 
burgess,  but  was  in  the  habit  of  attending  the  revision  courts 
as  a  legal  adviser,  were  active  supporters  of  the  political  party 
opposed  to  that  of  the  majority  of  the  corporation ;  that  each  of 
them  had  used  expressions  (which  were  stated)  showing  a  desire 
that  the  corporation  might  be  dissolved,  and  a  design  and  expecta- 
tion of  producing  that  result  by  means  of  the  present  application. 

Sir   J.    Campbell,   Attorney- General,    Mavle    and    Chilton 
showed  cause  in  last  Hilary  Term  (i) : 

The  two  objections  stated  in  the  rule  resolve  themselves  into 
one,  that  the  assessors  who  revised  should  have  been  the 
assessors  for  the  mayor's  ward,  and  not  those  elected  for  the 
whole  borough.  In  the  first  place,  as  to  Monmouth  ward,  for 
which  the  defendant  was  elected,  it  was  immaterial  who  were 
the  assessors,  for  there  was  neither  *objection  nor  claim.  The  [  •sis  ] 
assessora  had  nothing  to  deal  with.  No  objection  being  made 
in  any  of  the  wards,  the  mayor  had  a  simple  ministerial  duty 
under  sect.  18  of  the  Act,  which  directs  that  he  ''  shall  retain  on 
the  said  list  the  names  of  all  persons  to  whom  no  objection  shall 
have  been  duly  made."  The  assessors,  if  they  had  interposed, 
could  not  have  altered  his  line  of  conduct  in  this  respect.  And 
further,  by  sect.  22,  when  the  burgess  lists  have  been  delivered 
to  the  town  clerk,  and  by  him  copied  in  a  book,  ''  every  such 
book "  ''  shall  be  the  burgess  roll  of  the  burgesses  of  such 
borough  entitled  to  vote  "  for  councillors,  &c.,  at  any  election 
between  the  first  of  November,  in  the  year  in  which  such  roll 
shall  have  been  made,  and  the  ensuing  first  of  November.  The 
roll,  therefore,  is  conclusive ;  and,  after  it  is  made  up,  the  pre- 
liminary steps  taken  for  the  formation  of  it  are  not  to  be  enquired 
into.  As  to  the  objection  itself;  the  Act  is  certainly  obscure. 
Sect.  18  enacts  that  the  court  for  revising  the  burgess  lists  shall 
be  held  by  ''  the  mayor  and  the  two  assessors  hereinafter  men- 
tioned, to  be  chosen  in  every  year  by  the  burgesses  of  every 

(1)  January    27th.     Before    Lord    Denman,    Ch.    J.,    Williams    and 
Coleridge,  JJ. 
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Rbx  borough."  Sect.  37  enacts  that,  on  the  1st  of  March  in  every 
Parrt.  year,  **  the  burgesses  of  every  borough  shall  elect  from  the 
persons  qualified  to  be  councillors  by  a  majority  of  votes/* 
**  two  burgesses,  who  shall  be  and  be  called  assessors  of  such 
borough."  Then,  in  sect.  43,  a  provision  is  made  applying, 
not  to  every  borough,  but  only  to  those  divided  into  wards, 
that  the  burgesses  of  each  ward  shall  yearly  elect  two  assessors 
''for  such  ward ;  *'  *' and  the  assessors  who  shall  hold  the  court  for 
revising  the  burgess  lists  with  the  mayor  shall  be  the  assessors 
of  the  mayor's  ward."  This  section  appears  to  conflict  with 
sect.  18 ;  and  the  Act  does  not  show  which  is  intended  to  prevail. 
[  *8i4  ]  *The  fairer  rule  appears  to  be,  that  assessors  chosen  for  the 
whole  borough  should  revise. 

But  further,  the  Court  will  not  listen  to  these  relators.  If  the 
objection  is  good,  neither  Pulling  nor  Boberts  is  entitled  to  be  a 
burgess ;  and  a  relator  cannot  be  heard  if  his  own  title  stands  on 
the  same  ground  with  that  which  he  seeks  to  impeach :  Rex  v. 
Bond  (i),  Rex  v.  Bracken  (2).  Besides,  Boberts  was  a  candidate 
and  voter  at  the  election  now  impeached,  and  was  supported  by 
Cooke,  who,  at  that  time,  was  aware  of  the  objection  now  made. 
Such  an  acquiescence  disqualifies  a  party  from  applying  to 
set  aside  an  election:  Rex  v.  Trevenen  (3),  Rex  v.  Parkyn  (4). 
Again,  it  is  for  the  consideration  of  the  Court  that  the  success  of 
an  information,  as  prayed,  would  dissolve  the  corporation:  for 
the  councillors  elected  in  1836  would  all  be  disqualified ;  and, 
the  burgess  roll  being  vitiated,  there  could  be  no  valid  election 
of  successors  for  1837.  The  fact  that  an  application  might  have 
such  a  result,  was  evidently  considered  by  the  Court  to  be  a 
legitimate  ground  of  rejection  in  Rex  v.  Bond  (i)  and  in  the 
second  case  of  Rex  v.  Trevenen  (5).  And,  lastly,  the  Court  will 
look  at  the  motives  of  parties  making  such  an  application  as 
this :  Rex  v.  Trevenen  (5) :  and  the  motives  shown  in  the  present 
case  are  a  good  ground  of  rejection. 

(1)  2  T.  B.  767.  336,  were  cited. 

(2)  Alcock  &  Napier's  Bep.  (K.  B.  (3)  20  B.  B.  461  (2  B.  &  Aid.  339). 
and   Exch.    Chamber,    Irel.)    113;  (4)  1  B.  &  Ad.  690. 

wAere  Bex  v.  Cudlipp,  6  T.  B.  603,  (5)  21  B.  B.  364  (2  B.  &  Aid.  479). 

and  Bex  v.  Cowdl,  6  Dowl.  &  By. 
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Sir  W.  W.  Follett  and  Whateley,  contra :  Bex 

V. 

As  to  the  main  objection,  it  would  be  sufficient  ground  for  the        Harbt. 
^present  rule,  to  show  that  the  construction  of  the  Act  was       [  *815  ] 
doubtful.    But  it  is  clear  that  different  regulations  were  intended 
for  a  borough  divided  into  wards  and  for  one  not  so  divided. 

(Lord  Denman,  Ch.  J. :  At  present,  we  wish  to  hear  you  on 
the  personal  objection  to  the  relators.) 

It  is  contended  that,  if  this  application  ultimately  prevails, 
Pulling  and  Roberts  themselves  are  not  burgesses.  But  there 
is  no  reason  that  the  parties  impeaching  the  election  of  coun- 
cillors should  be  burgesses.  A  rated  inhabitant  has  an  interest 
in  the  election  of  those  who  are  entrusted  with  power  to  impose 
rates.  The  parties  applying  here  do  not  come  in  the  character 
of  burgesses.  In  Rex  v.  Hodge  (i),  where  the  motion  was  for  a 
quo  warratit4)  against  a  person  acting  as  a  chief  burgess  of  Pen- 
rhyn,  an  inhabitant  was  held  a  good  relator,  the  government 
of  the  town  being  vested  in  the  mayor  and  chief  burgesses.  In 
Hex  V.  Bracken  (2)  it  does  not  appear  that  the  relator  claimed 
any  interest  except  as  a  freeman.  The  objection  now  suggested 
would,  if  valid,  have  prevailed  in  the  Sunderland  case.  Rex  v. 
White  (3),  where  the  relators  contended,  in  effect,  that  no 
member  of  the  corporation  had  any  title. 

(Lord  Denman,  Ch.  J. :  We  think  it  is  a  complete  answer  to 
this  objection,  that  a  party  applying  is  an  inhabitant,  subject  to 
the  government  of  the  councillors.) 

If  it  be  contended  that  Roberts  would  himself  be  liable  to  a  quo 
warranto  if  this  rule  could  be  granted,  the  observation,  at  all 
events,  does  not  apply  to  Pulling,  who  is  not  shown  to  have 
acted  as  a  burgess.  Nor  can  it  be  objected  against  him  that 
he  concurred  in  any  of  the  proceedings.  The  concurrence  of 
the  others,  therefore,  *is  immaterial.  That  the  persons  apply-  [  'Sie  ] 
ing  are  of  an  opposite  party  in  politics  to  those  affected  by  the 
application  can  be  no  answer.     Almost  every  such  motion  is 

(1)  20  E.  E.  464,  n.  (2  B.  &  Aid.  ^2)  Alcock  &  Napier's  Bep.  113. 

344,  n.).  (3)  0  Ad.  &  £1.  613. 
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Rex  made  under  similar  circumstances.  Nor  is  it  an  objection  that 
I'ABBT.  a  Q^^  wan-anto  information,  if  successful,  would  dissolve  the 
corporation.  The  Court  has  often  interfered  where  parties 
were  usurping  powers  from  the  Crown,  although  that  result 
was  threatened.  In  Rex  v.  Trevenen  (i)  the  reason  which 
weighed  with  the  Court  was,  not  that  the  corporation  was 
likely  to  be  dissolved  by  granting  the  rule,  but  that  the 
relator  appeared  to  be  put  forward  by  another  person  who  had 
only  an  electioneering  interest.  Although  Lord  Eenyon  said, 
in  Rex  v.  Bond  (2),  *'If  it  had  appeared  that  the  corporation 
would  be  dissolved  in  consequence  of  the  loss  of  so  consider- 
able a  number  of  its  members,  that  also  would  have  been  a 
good  reason  for  refusing  this  application,"  yet  that  ground 
was  not  acted  upon  there,  or  in  any  other  case.  In  Rex  v. 
White  (3)  this  Court,  after  more  experience  of  such  motions, 
clearly  held  that  a  rule  for  a  qtw  warranto  against  an  indi- 
vidual was  not  to  be  refused  because  it  tended,  by  consequence, 
to  dissolve  the  corporation;  and  the  case  was  distinguished 
from  Rex  v.  The  Corporation  of  Carmarthen  (4),  where  a  private 
relator  applied  directly  for  a  qiio  warranto  against  a  whole  cor- 
poration, and  from  Rex  v.  Ogden{5),  where  the  application  was 
similar,  and  the  persons  showing  cause  expressly  disclaimed 
exercising  any  corporate  powers.  If  a  prosecutor  is  interested, 
[  *817  ]  and  entitled  to  apply,  and  shows  reasonable  grounds  in  *law, 
the  Court  ought  not  to  refuse  a  rule  from  any  regard  to  con- 
sequences ;  if  the  effect  of  granting  a  rule  would  be  (as  the 
assumption  is  here)  that  the  corporation  must  be  dissolved, 
steps  must  be  taken  to  obtain  a  new  charter,  or  some  other 
remedy.  As  to  the  time  when  opposition  was  first  made  to 
the  proceedings  of  the  revision  court,  the  protest  was  made 
at  the  proper  period ;  but,  if  the  Act  was  not  complied  with 
in  making  up  the  lists,  it  is  immaterial  whether  there  was 
any  protest  or  notice  of  objection,  or  none.  It  is  incorrect  to 
say  that,  where  there  are  no  claims  or  objections,  the  assessors 
have  nothing  to  do ;   they  may  still  have  important  duties  to 

(1)  20  E.  E.  461  (2  B.  &  Aid.  339).  (4)  2  Burr.  869  ;  S.  C.  I  W.  Bl. 

(2)  2  T.  E.  771.  187. 

(3)  5  Ad.  &  El.  613.  (6)  34  B.  E.  376  (10  B.  &  C.  230), 
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execate,  under  sect.  18,  in  expunging  names  and  correcting         Bbx 
mistakes  and  omissions.  ^^^^  ^^  ^,^^^  Pabbt. 

LoBD  Dbnman,   Gh.   J.,   now  delivered   the   judgment  of    the 
Court : 

This  was  an  application  for  a  quo  warranto  against  the  defen- 
dant, to  show  by  what  authority  he  claimed  to  hold  the  office 
of  a  town-councillor  in  the  city  of  Hereford.  The  ground  of 
objection  to  his  title  was,  that  the  burgess  roll  for  the  Monmouth 
ward  in  that  city  had  not  been  revised  pursuant  to  the  provisions 
of  the  5  &  6  Will.  IV.  c.  76. 

This  objection  was  stated  in  two  ways,  1.  That  the  defen- 
dant had  not  been  elected  by  a  majority  of  burgesses  duly 
enrolled.  2.  That  no  burgess  roll  existed  at  the  time  of  his 
election. 

It  appeared  that,  although  Hereford  had  been  divided  into 
wards,  and  two  assessors  duly  elected  for  each  ward,  yet, 
instead  of  the  burgess  list  for  the  whole  city  having  been 
revised  by  the  two  assessors  of  the  mayor's  ward,  pursuant  to 
the  forty-third  section  of  the  Act,  two  separate  ^assessors  had  [  *8i8  j 
been  elected  for  the  whole  city  under  the  thirty-seventh  section, 
and  the  revision  had  been  made  by  the  mayor  with  them.  If 
these  two  had  no  authority  to  form  part  of  the  court  of  revision, 
the  court  itself  was  never  competently  formed ;  the  mayor  was 
sitting  alone,  when,  by  the  statute,  he  and  two  assessors  are 
required  to  form  the  court.  This  objection  is  of  so  serious  a 
nature,  and  the  answer  appears  to  us  so  insufficient,  that  the 
rule  undoubtedly  ought  to  be  made  absolute,  unless  some  one 
of  the  preliminary  or  personal  objections  which  were  made  to  it 
be  sustainable.  On  these  the  argument  mainly  turned,  and  we 
took  time  to  consider  these. 

The  affidavits  in  support  of  the  rule  were  made  by  three 
persons  of  the  name  of  Cooke,  Boberts,  and  Fulling.  It  was 
objected  to  Boberts,  that  he,  with  a  full  knowledge  of  the  objec- 
tion to  the  burgess  list  now  insisted  on,  had  taken  a  part  in  the 
election  in  question,  by  being  himself  a  candidate  and  voter 
therein  ;  and  to  Cooke,  that  he  had  also  taken  an  active  part  as 
an  agent  in  the  election,  and,  besides,  had  no  such  interest  as 
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Bex  qualified  him  to  be  a  relator,  being  neither  burgess  nor  inhabitant, 
Fabry.  ^^^  ^^^y  ^  visitor  there  on  certain  occasions.  It  was  not 
much  insisted  on  that  the  information  could  be  filed  at  the  rela- 
tion of  either  of  these  persons.  But  Fulling  was  put  forward 
as  a  relator,  against  whom  no  objection  existed,  for  he  was  an 
inhabitant  of  the  city,  subject  to  its  municipal  government,  and 
therefore  interested  in  the  due  election  of  the  council.  Rex  v. 
Hodge  (i) ;  and  although,  by  his  agent  Cooke,  he  had  pro- 
tested at  the  revision  court  against  the  legality  of  the  revision, 
he  had  taken  no  part,  nor  been  present,  at  the  election  for 
councillors. 
[  819  ]  In  the  case  of  Rex  v.  Symmons  (2),  in  which  four  persons 

made  affidavits  in  support  of  a  rule  for  a  qwo  warranto^  there 
were  valid  personal  objections  against  three  as  relators;  none 
existed  against  the  fourth ;  but  it  was  urged  that,  as  all  were 
acting  in  concert,  no  distinction  could  be  made.  The  Court 
however  made  the  rule  absolute ;  the  counsel  avowing  such 
fourth  person  to  be  the  relator,  and  that  he  would  be  responsible 
for  the  costs.  It  was  there  indeed  stated  that  the  relator's 
affidavit ''  disclosed  the  whole  ground  on  which  the  defendant's 
title  was  impeached,"  and  this  case  certainly  could  not  stand 
on  the  affidavit  of  Pulling  alone.  We  do  not  think  that  a 
material  circumstance,  nor  is  it  relied  upon  by  the  Court  in 
the  decision  cited  (3).  A  relator's  case  will  constantly  depend 
in  part  on  the  testimony  of  those  who,  from  want  of  interest  or 
their  previous  conduct,  could  not  be  themselves  relators.  In 
such  cases  the  Court  will  ascertain  who  is  the  real  relator,  and 
that  he  is  sufficient :  it  will  then  distinguish  between  him  and 
those  who  are  merely  his  witnesses,  and  will  not  affect  him  b}* 
their  previous  acts  or  declarations,  imless  he  be  identified  with 
them  in  such  a  way  as  to  disqualify  him  from  being  received  as 
a  relator. 

It  was  however  urged,  in  showing  cause,  that,  if  Parry  be  not 
duly  elected,  it  is  only  because  there  is  no  good  burgess-list 
in  existence,  an   objection   which   not  only  applies  to  all  the 

(1)  20  E.  B.  464,  n.  (2  B.  &  Aid.  (3)  And  see  i?«c  v.  5ram^,  4  Ad.  &  El 
344,  n.).                                                        664. 

(2)  4  T.  R.  223. 
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councillors  elected  at  the  same  time,  but  to  all  the  existing         Rex 
burgesses,  and  shows  that  no  future  valid  election  can  be  made       pabbt. 
to  any  municipal  office  in  the  city.     The  force  of  this  objection 
remains  to  be  considered. 

It  cannot  be  stated  as  a  proposition  of  law,  or  as  a  settled  [  820  ] 
point  of  practice  in  this  Court,  that  leave  to  file  an  information 
will  not  be  granted,  merely  because  the  effect  may  or  even  will 
be  to  dissolve  the  corporation.  That  objection  was  recently 
made  in  the  case  of  Rex  v.  White  (i),  and,  under  the  circum- 
stances, properly  overruled.  The  facts  of  that  case,  indeed, 
hardly  substantiated  the  objection ;  but  our  brother  Pattbson 
there  stated  that,  where  the  objection  is  in  itself  an  individual 
objection,  the  circumstance  of  every  member  of  the  corporation 
being  in  a  similar  predicament  to  the  person  against  whom  the 
motion  is  made  is  not  a  sufficient  ground  to  refus6  a  quo 
warranto :  and  we  all  agree  that,  in  itself  and  standing  alone,  it 
is  not. 

But  the  argument  at  the  Bar,  in  support  of  the  present  rule, 
did  not  and  could  not  stop  short  of  denying  all  discretion  in  this 
Court  as  to  originating  proceedings  in  quo  warranto.  It  was,  in 
effect,  asserted  that,  wherever  a  reasonable  doubt  is  raised  as  to 
the  legal  validity  of  a  corporate  title,  we  are  bound  to  grant 
leave  to  file  the  information.  This  proposition,  however,  is 
wholly  untenable.  Every  case  (and  they  are  most  numerous), 
which  has  turned  upon  the  interest,  motives,  or  conduct  of  the 
relator,  proceeds  upon  the  principle  of  the  Court's  discretion ; 
however  clear  in  point  of  law  the  objection  may  have  been  to 
the  party's  abstract  right  to  retain  his  office,  yet  the  Court  has 
again  and  again  refused  to  look  at  it  or  interfere  upon  one  or 
other  of  these  grounds. 

In  the  case  of  Rex  v.  Trevenen  (2)  Lord  Ch.  J.  Abbott  lays 
down  the  general  rule  in  accordance  with  this  view,  and  also 
incidentally  directs  its  application  to  a  case  "^like  the  present.  [  *82i  ] 
''  In  the  case  of  individual  members  of  the  corporation  "  ''it 
is  wholly  within  the  discretion  of  this  Court  to  say,  whether 
such  an  information  ought  to  be  granted  or  refused.    The  Court, 

(I)  1  N.  &  P.  84 ;  S.  C,  o  Ad.  &  EL  (2)  21  E.  E.  364  (2  B.  &  Aid.  479). 

613. 
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Rbx         undoubtedly,  have,  in  some  cases,  permitted  these  informations 
Pabbt.       to  be  filed,  where  the  effect  has  been  thereby  to  dissolve  the 
corporation  ;  but  that  has  been  where  strong  cases  have  been 
made  out." 

Cases  much  earlier  and  nearer  to  the  date  of  the  statute  o 
Anne  (i)  may  be  found,  which  not  merely  lay  down  the  rule, 
but  show  that  it  had  grown  into  the  admitted  practice  of  the 
Court.  The  cases  of  Rex  v.  Dawes  and  Rex  v.  Marten  (2),  or 
the  WincheUea  cases,  as  they  were  called,  are  very  remarkable 
in  this  point  of  view.  They  were  often  before  the  Court  and 
well  considered,  and  may  be  found  in  1  Sir  W.  Bl.  684, 
4  Burr.  1962,  2022,  2120.  In  these,  Lord  Mansfield  treats 
the  discretionary  power  of  the  Court,  not  as  a  matter  disputed 
or  requiring  proof,  but  as  a  settled  principle  to  be  applied ; 
and  in  Burr.  p.  2123,  he  states  the  grounds  on  which  the 
Court  in  those  cases  proceeded  in  their  application  of  the 
principle.  First — "  The  light  in  which  the  three  relators, 
now  informing  the  Court  of  this  defect  of  title,  appear;  from 
their  behaviour  and  conduct  relative  to  the  subject-matter 
of  their  information,  previous  to  their  making  this  motion. 
Secondly — The  light  in  which  the  application  itself  manifestly 
shows  their  motives,  and  the  purpose  which  it  is  calculated 
to  serve.  Thirdly — The  consequences  of  granting  the  informa- 
tion.*' After  examining  the  affidavits,  with  these  points  in  view, 
[  •822  ]  the  rules  were  both  discharged,  though  it  appeared  *clear  that 
the  titles  of  both  the  defendants  at  the  times  of  their  election 
were  invalid. 

These  seem  to  be  grounds  safely  applicable  to  the  present 
case.  On  the  one  hand,  if  the  rule  be  made  absolute,  the 
dissolution  of  the  corporation  may  at  least  be  reasonably 
apprehended;  on  the  other,  it  is  remarkable  that  the  affi- 
'  davits  in  support  of  the  rule  impute  no  corrupt,  fraudulent, 
or  indirect  motive  for  the  acts  complained  of  as  irregular, 
nor  do  they  allege  that  they  have  produced  injustice,  incon- 
venience, or  even  any  one  result  different  from  what  would 
have  followed  the  fullest  compliance  with  the  law  as  they  lay 

(I)  9  Ann.  c.  20,  8.  4.  (2)  1  W.  Bl.  634 ;  5.  C.  4  Buir 

1962,  2022,  2120. 
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it  down.      They  do  not  go  the  length  of  suspecting  that  a         Rkx 

single  vote  has  been  won  or  lost,  or  that  the  burgess  list  would       pabbt. 

have  varied  in  a  single  name.     It  appears,  moreover,  that  the 

town  clerk  had   taken  the  precaution   of  procuring,  and  had 

hpnd  fide  acted  upon,  the  most  eminent  legal  advice ;  and,  in 

fact,  neither  claim  nor  objection,  as  regarded  the  Monmouth 

ward,  was  made  to  the  overseer's  list.    We  do  not  say  that  the 

court  of  revision  had  therefore  no  duties  to  perform :  but,  in  fact, 

they  were  not  called  upon  to  perform  any;   and  the  defective 

constitution  of  the  court  has  been,  in  all  respects,  an  immaterial 

circumstance. 

If  these  considerations  would,  under  the  old  law,  have  been 
entitled  to  weight,  they  lose  none  from  the  passing  of  the 
recent  statute.  On  the  contrary,  the  difficulties  that  might 
attend  the  reconstruction  of  corporations  once  dissolved,  and 
the  important  functions  now  vested  in  the  municipal  bodies, 
would  rather  induce  increased  circumspection  in  our  proceedings. 
The  inferior  officers  ought,  indeed,  to  conform  with  care  to 
the  provisions  of  the  law:  the  wilful  departure  from  them 
•this  Court  will  visit  with  severity  ;  and  even  negligence  may  [  '823  ] 
not  always  escape  animadversion:  but  our  discretion  as  to 
the  issuing  of  quo  warranto  informations  must  be  regulated  by 
a  regard  to  all  the  circumstances  which  attend  the  applica- 
tion, and  all  the  consequences  likely  to  follow.  Upon  the  whole, 
for  the  reasons  stated,  we  think  we  act  most  in  accordance  with 
the  current  of  authorities,  with  the  statute  of  Anne,  and  with 
the  public  interest,  in  refusing  the  permission  prayed  by  the 
present  rule. 

As  there  was  great  irregularity,  however,  in  the  appointment 

of  the  court  of  revision,  we  think  that  it  ought  to  be  discharged 

without  costs. 

Rule  discharged. 
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1837.       BEVEELEY    v.    The    LINCOLN    GAS    LIGHT    and 
[829]  COKE   COMPANY  (1). 

(6  Adol.  &  Ellis,  829—846 ;  2  N.  &  P.  283 ;  W.  W.  &  D.  519;  7  L.  J.  (N.  S.) 

Q.  B.  113.) 

A  corporation  aggregate  maybe  sued  in  indebitatus  (tMumpait  tor  goods 
sold  and  delivered,  though  the  contract  be  not  under  seal. 

The  contract  may  be  implied  or  express,  as  in  cases  of  assumpsit  against 
an  individual. 

The  implication  may  arise  from  the  object  of  the  incorporation,  as 
compared  with  the  subject-matter  of  the  contract. 

As  in  assumpsit  against  an  incorporated  gas  company  for  the  price  of 
gas  meters  sold  and  delivered  to  the  amount  of  15/. 

In  the  case  of  corporations  aggregate,  as  in  that  of  individuals,  if  goods 
be  taken  on  the  terms  of  their  being  returned  if  not  approved  of,  and  they 
be  retained  an  unreasonable  time,  the  party  so  taking  and  retaining  may 
be  sued  for  goods  sold  and  delivered. 

Assumpsit  for  goods  sold  and  delivered,  and  on  an  account 
stated.     Plea,  non  asstunpsit.     Issue  thereon. 
[  830  ]  On  the  trial  before  the  assessor  for  the  sheriff  of  Yorkshire, 

December  8th,  1836,  it  appeared  that  the  defendants  were  a 
corporation  (2),  and  that  one  of  the  committee  of  the  Company, 
named  Winter,  ordered  of  the  plaintiff  six  gas  meters,  in 
September,  1882,  for  the  Company:  that  these  were  delivered, 
and  that  the  clerk  of  the  Company,  in  November,  1832,  acknow- 
ledged the  delivery:  that  one  of  the  meters  was  used  by  the 
Company  in  January ;  that,  on  23rd  April,  the  Company  sent  a 
notice  that  they  would  be  returned ;  and  that  they  actually  were 
sent  back  on  30th  May,  1833 ;  but  that  the  plaintiff  would  not 
receive  them.  It  appeared  also  that  the  terms  on  which  the 
Company  originally  received  them  were  that  they  might  be 
returned  if,  on  trial,  they  were  not  approved  of.  It  was  objected 
for  the  defendants  that  this  evidence  did  not  support  the  declara- 
tion; that  a  corporation  aggregate  was  not  liable  in  such  an 
action,  and  that  the  contract  should  have  been  under  their  seal. 
The  assessor  refused  to  nonsuit,  but  reserved  leave  to  move; 

(1)  Referred  to  by  Pakkb,  B.  in  37  L.  J.  C.  P.  211, 38  L.  J.  C.  P.  338. 

Afayor  of  LudJow  v.  Charlton  (1840)  And  see  Sale  of  Goods  Act,   1893 

6  M.  &  W.  815,  818,  10  L.  J.  C.  P.  (56  &  57  Vict.  c.  71),  sections  3  and  18, 

75.    And  see  South  of  Ireland  Colliery  Rule  4  (6).— R.  C. 
Co.  V.  Waddle  (C.  P.  1 868  and  Ex.  Ch.  (2)  Incorporated  by  stat.  9  Geo.  IV. 

1869)  L.  R.  3  C.  P.  463,  4  C.  P.  617,  c.  xxiv.  local  and  personal,  public. 
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and  he  directed  the  jury  to  find  for  the  defendants,   if  they  Bevbblet 

thought  the  articles  had  been  returned  in  a  reasonable  time;  the  Lincoln 

if  not,  for  the  plaintiff.     The  jury  found  for  the  plaintiff.    In  ^j^fj.^^^^ 

Hilary  Term,  1887,  Peacock  obtained  a  rule  nisi  for  a  nonsuit.  Company. 
In  the  same  Term  (i), 

Alexander  showed  cause : 

The  first  objection  is,  that  this  was  a  conditional  contract,  and 
therefore  that  the  declaration  upon  a  sale  and  delivery  is  not 
supported.  But  a  contract,  though  conditional  in  its  origin, 
may,  if  the  condition  is  afterwards  performed,  be  declared  upon 
♦simply  as  an  absolute  contract.  Bailey  v.  Gmddsmith  (2),  is,  in  [  ♦831  ] 
this  respect,  not  distinguishable.  The  principle  of  that  case  was 
expressly  upheld  in  Bianchi  v.  Nash  (3) ;  and  Brooke  v.  White  (4), 
Stvancott  V.  IVestgarth  (5),  and  Harrison  v.  AUen  (6),  are  to  the 
same  effect.  The  second  objection  is,  that  assumpsit  for  goods 
sold  and  delivered  cannot  be  maintained  against  a  corporation 
aggregate.  It  must  be  admitted  that  no  definite  rule  has  been 
laid  down  as  to  the  extent  to  which  corporations  aggregate  can 
bind  themselves  without  seal.  In  The*  Dean  ami  Chapter  of 
Rochester  v.  Pierce  (7)  it  was  held  that  debt  would  lie  for  use  and 
occupation  by  a  corporation  aggregate,  without  any  demise  under 
seal.  In  Tlie  Mayor  of  Stafford  v.  TUl  (8)  it  was  decided  that  a 
corporation  aggregate  may  maintain  assumpsit  for  use  and 
occupation  when  their  land  has  been  occupied.  So  in  The 
Mayor  and  Burgesses  of  Carmarthen  v.  Levns  (9)  it  was  held  that 
a  corporation  aggregate  might  maintain  assumpsit  for  use  and 
occupation  for  standings,  market  places,  sheds,  and  tolls,  on  an 
agreement  not  under  seal.  In  The  East  London  Waterworks 
Company  v.  Bailey  (lo),  where  the  directors  of  an  incorporated 
Company  were  authorised  by  Act  of  Parliament  to  "make 
contracts,  agreements,  and  bargains  with  the  workmen,  agents, 
undertakers,  and  other  persons  employed  or  concerned  in  making, 

(1)  January  28tli,    1837.     Before  (5)  4  East,  75. 
Patteeon,  Williams,  and  Coleridge,  (6)  2  Bing.  4. 
JJ.  (7)  1  Camp.  466. 

(2)  Peake,  78.  (8)  29  E.  E.  511  (4  Bing.  76). 

(3)  1  M.  &  W.  545 ;  Tyr.  &  Or.  (9)  6  Car.  &  P.  608. 
916.  (10)  4  Bing.  283. 


(4)  1  Boe.  &  P.  (N.  E.)  330. 
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Beverlet  completing,  or  continuing  the  works  belonging  to  the  said  under- 
The  Lincoln  taking,"  it  was  held  that  the  Company  could  not  recover  in 
AND^KE  assumpsit  for  the  non- delivery  of  certain  pipes,  which  the  defen- 
CoMPANT.  dants,  by  contract  not  under  seal,  had  agreed  to  deliver:  but 
[  ^832  ]  Best,  Ch.  J.,  in  his  judgment,  ^admitted  that  there  was  an 
exception  to  the  general  principle  in  the  case  "  where  the  acts 
done  are  of  daily  necessity  to  the  corporation,"  referring  to  Bro. 
Abr.  Corporations  and  Capacities,  pi.  56,  and  Horn  v.  Ivy  (i). 
It  cannot  be  disputed  that  the  contract  here  is  of  that  descrip- 
tion. In  The  Citt/  of  London  GM-Light  and  Coke  Company  v- 
Nicholl8(2)  it  was  held  that  a  Company  incorporated  for  the 
supply  of  gas  might  maintain  assumpsit  for  such  supply,  on  the 
principle  (it  may  be  presumed)  that  the  contract  was  in  the 
necessary  course  of  business.  In  Smith  v.  The  Birmingham  Gas 
Company  (9)  it  was  held  that  a  corporation  aggregate  might 
appoint  an  agent  to  distrain,  without  seal,  and  would  be  liable 
in  tort  for  his  tortious  acts.  The  cases  on  this  point  are 
collected  in  Com.  Dig.  Franchises,  (F.  18),  2  Bac.  Abr.  265. 
Corporations,  (E),  3  (4),  and  6  Vin.  Abr.  287,  Corporations,  (K). 
A  question  similar  to  the  present  was  raised,  but  not  determined, 
in  Dtinston  v.  The  Imperial  Gas  Light  Company  (5) ;  but  Lord 
Tentebden  said,  '^  I  wish,  however,  to  be  understood  as  by  no 
means  deciding  the  question,  whether  third  persons,  who  may 
sell  coal  or  other  materials  to  the  Company,  or  who  may  be 
employed  by  them  as  servants  or  workmen,  may  or  may  not 
maintain  an  action  against  them  for  remuneration,  though  the 
contract  was  not  under  seal.  This  is  a  corporation  established 
for  the  purpose  of  carrying  on  trade  and  manufactures,  and  may, 
therefore,  differ  from  others  as  to  its  powers  of  contracting,  and 
its  remedies  upon  contracts  relating  to  the  purposes  for  which 
the  Company  is  formed."  From  the  language  held  by  the  Judges 
[•833]  in  *Broaghton  v.  The  Manchester  Water  Works  Company  (6), 
where  many  authorities  are  collected,  the  rule  seems  to  be,  that 
an  incorporated  Company  cannot  be  sued  on  its  acceptance, 
unless  there  be  a  power  given  to  it,  either  expressly,  or  impliedly 

(1)  1  Vent.  47.  (4)  7ib  ed.  1832. 

(2)  2  Car.  &  P.  365.  (5)  37  B.  E.  362  (3  B.  ft  Ad.  125). 

(3)  40  B.  B.  358  (1  Ad.  &  El.  526).    (6)  22  B.  B.  278  (3  B.  &  Aid.  1). 
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from   the  object  of  the  incorporation,   to  accept  bills.      The     Beverley 
question,   in   such  cases,   is   mainly  affected   by  the  Acts  for  the  Lincoln 
preserving  the  monopoly  of  the  Bank  of  England;   that  con-    ^dcoS? 
sideration  does  not  arise  in  the  present  case ;  but,  the  general     Company. 
principle  of  looking  to  the  object  of  the  incorporation  applies  (i). 
And  this  is  strengthened  by  the  language   of  sect.  86  of  the 
Company's  Act  (2). 

Peacock^  contra  : 

The  authorities  cited  sufficiently  answer  the  first  objection,  as 
between  individuals.  The  question  remains,  whether  the  case 
of  a  corporation  be  within  the  same  principle.  The  general 
principle  undoubtedly  is,  that  a  corporation  cannot  contract 
without  seal :  2  Bac.  Abr.  265,  Corporations,  (E)  8  (8).  There  is 
*a  distinction  between  corporations  aggregate  which  have  a  con-  f  *834  ] 
stitnted  head,  as  mayor,  &c.,  and  those  which  have  none.  The 
former  class  may  contract  by  implication,  through  their  head,  in 
many  cases,  without  seal ;  the  latter  cannot,  even  in  the  case  of 
ordinary  services,  as  appears  from  Com.  Dig.  Franchises,  (F  18), 
(F  14) ;  6  Yin.  Abr.  291,  Corporations,  (K),  pi.  89 ;  lb.  817 
(C.  a),  pi.  49 ;  Frerill  v.  Ewebancke  (4).  The  reason  of  this 
distinction  is  that,  although  the  head  of  a  corporation  may  by  his 
personal  act  enter  into,  or  impliedly  make,  a  contract  on  behalf 
of  the  corporation,  if  there  be  circumstances  showing  that  he  has 

(1)  See  also  Clarke  v.  The  Imjterial  poees  ol  the  said  Company,  as  in 
QuB  ComjHtuyf  4  B.  &  Ad.  315.  contracting  for  and  purchasing  mes- 

(2)  Stat.  9  Geo.  lY.  c.  xxiv.  s.  36,  suages,  lands/*  &c.,  entering  into 
enacts, '  *  That  the  committee  of  direc-  agreements  for  lighting  the  city,  &c. , 
tors  for  the  time  being  shall  or  may  of  Lincoln;  appointing  and  displacing 
have  the  custody  of  the  common  seal  officers,  agents,  &c.,  with  such  salaries, 
of  the  said  Company,  and  shall  have  &c.,  as  they  shall  think  proper;  order- 
full  power  and  authority  at  any  time,"  ing  and  employing  works  and  work- 
to  call  special  general  meetings  of  the  men  ;  selling  articles  produced  under 
Company,  *'and  to  direct  the  afiEairs  the  authority  r>f  the  Act ;  bringing 
and  business  of  the  said  Company  actions,  &c.,  for  recovering  debts  due 
(subject  to  the  orders  and  directions  in  respect  of  such  sales ;  enforcing, 
of  the  said  Company  made  at  any  rescinding,  &c.  contracts  touching  the 
general  or  special  general  meeting),  same,  subject  to  the  rules,  bye-laws, 
as  well  in  issuing,  receiving,  and  &c.,  to  be  made  by  the  Company, 
laying  out  and  disposing  of  aU  sums  (3)  7th  ed.  1832. 

of  money  to  be  iaeued  or  received,         (4)  1  Boll.  Bep.  82, 
laid  out  or  disposed  of,  for  the  pur- 
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BEYBBLEt  power  so  to  do,  yet  the  body  cannot  show  their  intention  by  any 
THKLtNcoLN  t)^^  *  corporate  act,  which  can  be  only  by  the  common  seal.  A 
AOT  Coke  '^*^^^^*^y  ^^y^  ^^  ^^^^  *  ^^^e,  arise  from  the  legal  relation  of  the 
Company,  parties  ;  but  then  the  remedy  should  be  shaped  in  debt  or  tort, 
not  in  assumpsit.  A  servant  may  be  constituted  in  certain  cases, 
without  writing :  but  then  he  cannot  bring  assumpsit  for  his 
salary :  6  Vm.  Abr.  288,  Corporations,  (K),  pi.  10.  As  to  the 
clause  of  the  Act,  the  words  are  less  strong  than  those  in  East 
London  Waterworks  Company  v.  Bailey  (i).  No  case  has  been 
cited  of  assumpsit  being  maintained  against  a  corporation  upon 
an  executed  contract :  the  authorities  go  the  length  only  of  show- 
ing that  they  may  maintain  assumpsit ;  and  this  because  an 
individual  may  promise  to  them  either  expressly,  or  impliedly  by 
his  acts,  without  seal,  though  they  cannot  contract  except  under 
seal.  Thus,  The  Dean  and  Chapter  of  Rochester  v.  Pierce  (2), 
The  Mayor  of  Stafford  v.  TiU(3),  The  Mayor  and  Burgesses  oj 
[  ♦836  ]  Carmarthen  *v.  Letvis  (4),  The  City  of  Ijondan  Gas-Light  and 
Coke  Company  v.  Nicholls  (5),  were  cases  in  which  the  corpora- 
tions were  plaintiffs.  The  act  of  an  individual  may  raise  an 
implication  of  a  contract  with  the  corporation,  as  it  may  create  a 
liability  to  an  action  of  tort  by  them ;  and  the  breach  of  such 
contract  may  be  sued  on  by  the  corporation,  as  well  as  a  breach 
of  duty.  But,  against  a  corporation  (except  in  the  case  of 
contract  under  seal),  the  remedy  must  be  on  the  tort  or  the  duty, 
or  in  debt.  TiUon  v.  The  Wai^^ick  Gas-Light  Company  (6),  and 
Dunston  v.  The  Imperial  Gas-Light  Company  (7),  were  actions  of 
debt.  In  Mwray  v.  The  East  India  Company  (s)  the  action  was 
assumpsit;  but  there  the  Court  proceeded  on  the  ground  that 
the  authority  of  the  defendants  to  draw  and  accept  bills  was 
recognised  by  statute  :  and,  where  the  plaintiff  is  indorsee  (which 
was  the  case  as  to  one  of  the  bills  there),  no  remedy  but  assumpsit 
lies  against  the  acceptor  for  want  of  privity.  In  Broughton  v. 
The  Manchester  Water  Works  Company  (9)  Baylby,  J.  doubted, 
independently  of  the  question  of  the  monopoly  of  the  Bank  of 

(1)  4  Bing.  283.  (6)  28  E.  E.  629  (4  B.  &  C.  962). 

(2)  1  Camp.  466.  (7)  37  E.  E.  352  (3  B.  &  Ad.  12d). 

(3)  29  E.  E.  oil  (4  Bing.  75).  (8)  24  E.  E.  325  (5  B.  &  Aid.  204). 

(4)  6  Car.  &  P.  608.  (9)  22  E.  E.  278  (3  B.  &  Aid,  I). 

(5)  2  Car.  &  P.  365. 
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England,  whether  the  corporation  could  contract ;  and  Best,  J.  Beveblby 

expressed  himself  against  the  right  of  action,  on  the  general  the  Lincoln 

ground  (i),  referring  to  the  opinion  expressed  by  the  Court  of  ^^^^Jqkb 

C.  B.  in  Slark  v.  Highgate  Archway  Company  (2).  Compakt. 

Cur.  adv,  viilt 

Pattbson,  J.,  in  this  Term  (June  6th),  delivered  the  judgment  of 
the  Court  : 

This  was  a  rule  to  set  aside  a  verdict  for  151.  and  enter  a  non-  [  836  ] 
suit,  which  was  argued  before  my  brothers  Williams,  Coleridge, 
and  myself.  It  appeared  that  Winter,  one  of  the  committee  of 
the  Company,  had  ordered  six  meters  in  September,  1832  ;  they 
were  delivered,  and  their  receipt  acknowledged  by  the  clerk  of 
the  Company  in  November :  one  of  them  was  seen  in  use  in 
January  ;  on  the  23rd  of  April,  they  were  returned  as  inadequate 
for  the  intended  purpose;  the  plaintiff,  however,  refused  to 
receive  them,  and  brought  an  action  of  indebitatus  assumpsit  for 
goods  sold  and  delivered.  Two  objections  were  insisted  on  :  1st, 
That  the  action  was  misconceived  in  form,  for  that  the  contract 
was  executory  only ;  2ndly,  That,  at  all  events,  assumpsit  could 
not  be  maintained  against  the  defendants,  being  a  corporation 
aggregate  without  a  head. 

As  to  the  first,  the  jury  found,  at  the  trial,  that  the  time  of 
return  was  unreasonable.  Upon  the  argument  in  support  of  this 
ground  of  nonsuit,  it  was  not  denied  that,  if  the  action  had  been 
between  two  individuals,  upon  this  finding  of  the  jury  the 
form  of  action  would  have  been  sustainable.  For  this,  the  cases 
of  Bailey  v.  Gouldsmith  (3),  and  Bianchi  v.  Nash  (4),  are  certainly 
sufficient  authorities.  But  it  was  said  that  those  decisions  were 
inapplicable  to  the  case  of  a  corporation ;  because  that  could  not, 
at  all  events,  enter  into  a  parol  contract  for  the  delivery  of  goods 
on  sale  or  return.  It  seems  to  us,  that  this  distinction  cannot 
be  maintained,  even  if  the  facts  were  sufficient  to  raise  it ;  for 
the  principle  on  which  the  cases  cited  above,  and  others,  have 
been  *decided,  as  to  the  proper  form  of  declaring  where  the  [  •837  j 
original  contract  has  been  executory,  but  the  period  of  credit  has 

(1)  3  B.  &  Aid.  12.  (3)  1  Peake,  78. 

(2)  5  Taunt.  792.  (4)  1  M.  &  W.  545 ;  Tyr.  &  Gr.  916. 
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bevkblbt  expired,  or  condition  has  been  performed,  is,  not  that  the  law 
The  Lincoln  alters  the  mode  of  declaring  on  the  original  contract  and  states 
AND^oKB  ^*  ^^^  according  to  the  fact,  but  that  it  conclusively  infers  that 
Company,  simple  contract  to  pay  the  price  for  goods  sold  and  delivered 
which  would  arise  upon  the  facts  of  a  sale  and  delivery  without 
any  special  circumstances  accompanying  them.  He  who  seeks 
to  disturb  that  inference  must  not  content  himself  with  merely 
showing  conditions,  or  other  special  provisions,  forming  part  of 
the  contract  at  the  time  of  its  being  entered  into ;  he  must  show 
them  in  existence  and  operation  at  the  time  of  action  brought ; 
if  not,  they  may  be  struck  out  of  consideration,  and  the  contract 
treated  as  originally  simple,  unconditional,  and  executed.  Now 
this  reasoning  will  apply  equally  to  a  corporation  and  an  indi- 
vidual; and  we  must  now  take  it  that  the  goods  were  sold 
unconditionally,  have  been  delivered,  and  are  in  the  possession 
and  use  of  the  corporation. 

This,  therefore,  brings  us  to  the  second  question,  which  is. 
Whether  an  action  of  assumpsit  can  be  maintained  against  a 
corporation  aggregate  without  a  head,  on  an  executed  parol 
contract  ?  It  is  well  known  that  the  ancient  rule  of  the  common 
law,  that  a  corporation  aggregate  could  speak  and  act  only  by 
its  common  seal,  has  been  almost  entirely  superseded  in  practice 
by  the  Courts  of  the  United  States  in  America  (i).  The  decisions 
of  those  Courts,  although  intrinsically  entitled  to  the  highest 
respect,  cannot  be  cited  as  direct  authority  for  our  proceedings  ; 
[  *838  ]  and  there  are  obvious  circumstances  *which  justify  their 
advancing  with  a  somewhat  freer  step  to  the  discussion  of 
ancient  rules  of  our  common  law  than  would  be  proper  for 
ourselves.  It  should  be  stated,  however,  that,  in  coming  to  the 
decision  alluded  to,  those  Courts  have  considered  themselves, 
not  as  altering  the  law,  but  as  justified  by  the  progress  of 
previous  decisions  in  this  country  and  in  America.  We,  on  our 
part,  disclaim  entirely  the  right  or  the  wish  to  innovate  on  the 
law  upon  any  ground  of  inconvenience,  however  strongly  made 
out;  but,  when  we  have  to  deal  with  a  rule  established  in  a 
state  of  society  very  different  from  the  present,  at  a  time  when 

(1)2  Kent's  Commexitaries,  288—291  (part  4,  lect.  33),  e4.  3.    N^w  York, 
183§, 
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corporations  were  comparatively  few  in  number,  and  upon  which     Bbvbblby 
it  was  very  early  found  necessary  to  engraft  many  exceptions,  thb  Lincoln 
we  think  we  are  justified  in  treating  it  with  some  degree  of    ^^d^oke 
strictness,  and  are  called  upon  not  to  recede  from  the  principle     Company. 
of  any  relaxation  in  it  which  we  find  to  have  been  established  by 
previous  decisions.     If  that  principle,  in  fair  reasoning,  leads  to 
a  relaxation  of  the  rule  for  which  no  prior  decision  can  be  found 
expressly  in  point,  the  mere  circumstance  of  novelty  ought  not 
to  deter  us ;  for  it  is  the  principle  of  every  case  which  is  to  be 
regarded ;  and  a  sound  decision  is  authority  for  all  the  legitimate 
consequences  which  it  involves. 

Several  cases  have  determined  that  corporations  aggregate 
may  maintain  actions  on  executed  parol  contracts.  In  The  Dean 
and  Chapter  of  Rochester  v.  Pierce  (1)  Lord  Ellbnbobough  first 
at  Nisi  Prius,  and  this  Court  afterwards,  held  that  they  might 
sue  in  debt  for  use  and  occupation  of  their  lands ;  and  the  Court 
of  Common  Pleas,  in  The  Mayor  of  Stafford  v.  Till  (2),  held  the 
"^same  as  to  assumpsit.  This  establishes  that,  where  a  benefit  [  *839  ] 
has  been  enjoyed,  such  as  the  occupation  of  their  lands,  by  their 
permission,  the  law  will  imply  a  promise  to  make  them  compen- 
sation, which  promise  they  are  capable  of  accepting,  and  upon 
which  they  may  maintain  an  action.  The  action  for  use  and 
occupation  is  established  by  stat.  11  Geo.  II.  c.  19,  s.  14 ;  and, 
according  to  the  words  of  the  statute,  may  be  maintained 
"where  the  agreement  is  not  by  deed."  Some  agreement 
seems  to  be  implied  as  the  foundation ;  though  it  is  well 
established  that  it  need  not  amount  to  a  formal  demise,  or  even 
be  express.  To  hold,  then,  that  a  corporation  is  within  this 
statute,  is  to  hold  that  it  may  be  a  party  to  an  agreement  not 
under  seal,  at  least  for  the  purpose  of  suing  on  it ;  and  it  would 
be  rather  strong  to  deny,  at  the  same  time,  that  it  could  be 
a  party  to  it  for  the  purpose  of  being  sued  on  it.  Lord  Ellen- 
borough,  indeed,  says,  in  The  Dean  and  Chapter  of  Rochester 
V.  Pierce  (3),  that  the  action  for  use  and  occupation  does  not 
necessarily  suppose  any  demise.  ''It  is  enough  that  the 
defendant  used  and  occupied  the  premises  by  the  permission 

(1)  1  Camp.  466.  (3)  1  Camp.  467. 

(2)  29  E.  E.  oil  (4  Bing.  75). 
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Beveblky  of  the  plaintiff;  and  a  ^corporation,  as  well  as  an  individual. 
The  Lincoln  ™&y>  without  deed,  permit  a  person  to  use  and  occupy  premises 
AND^olfK  ^^  which  they  are  seised."  But,  call  it  by  whatever  name  we 
Company,  please,  permission  or  demise,  it  clearly  binds  the  corporation ; 
[  *^^  ]  the  party  occupying  and  paying  rent  under  it  acquires  rights 
from  the  corporation,  becomes  their  tenant  from  year  to  year, 
and  can  be  ejected  only  by  the  same  means  as  would  be  available 
for  an  individual  landlord.  Here,  then,  the  law  implies  that  the 
corporation  has  acted  as  a  contracting  party,  and  that  too  in 
a  contract  to  the  validity  of  which,  for  the  purposes  of  this 
action,  the  absence  of  any  deed  is  essential.  If,  in  that  case,  an 
express  agreement  not  under  seal  had  been  tendered  in  evidence 
to  prove  the  terms  on  which  the  defendant  held,  it  must  have 
been  received  ;  and  if,  on  the  face  of  it,  it  had  appeared  that  the 
plaintiffs  had  come  under  any  conditions  precedent  to  the 
recovery  of  rent  on  their  part,  such  conditions  would  surely 
have  been  binding  on  them  though  not  under  seal;  and  the 
non -performance  of  them  would  have  been  an  answer  to  the 
action.  In  The  Southwark  Bridge  Company  v.  Sills  (i)  the 
contract  for  letting  was  proved  by  a  series  of  letters.  We  agree 
that  the  relation  between  the  corporation  and  the  occupier  of  its 
land  may  commence  without  express  contract ;  that  it  may, 
in  the  first  instance,  appear  to  want  many  of  the  legal  incidents 
of  the  relation  between  landlord  and  tenant ;  but  add  the  fact  of 
payment  of  rent  for  one  year,  and  acceptance  by  the  corporation, 
and  you  add  nothing  of  express  contract  on  the  part  of  the 
corporation  :  it  has  apparently  done  no  more  than  acquiesce 
[  •841  ]  in  the  receipt  *of  a  certain  compensation  for  the  occupation 
of  its  land  for  a  year ;  and  yet,  by  the  addition  of  that  fact,  the 
corporation  and  the  occupier  are  demonstrated  to  be  landlord 
and  tenant.  This  appears  to  us  to  show  that  in  the  eye  of  the 
law  the  relation  between  them  commenced  in  contract,  though  it 
wanted  at  first  the  evidence  from  which  it  might  be  inferred. 

But,  if  this  be  a  contract  to  which  a  corporation  may  be 

a  party,  though  not  under  seal,  and  any  rights  resulting  from 

that  agreement  come  to  be  enforced,  may  not  that  form  of  action 

be  applied  which  is  appropriate  to  parol  agreements  ?    Is  it  not 

(1)  2  Car.  &  P.  371. 
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anreasonable  to  hold  that  a  corporation  may  make  a  binding     beyebley 
promise,   and   yet  that   assumpsit   shall  not   be   maintainable   the  Lincoln 
against  it  if  the  promise  be  broken  ?  ^nd  co^ 

If  then  it  be  established  that,  upon  the  same  contract,  the  Company. 
remedies  are  mutual,  that,  if  the  corporation  may  sue  its  tenant 
in  assumpsit  on  a  parol  demise,  the  tenant  may  in  turn  sue  it 
in  the  same  form  of  action,  we  do  not  see  how  it  can  be  denied 
that  a  corporation  occupying  land  may  be  sued  in  assumpsit 
generally. 

We  may  suppose  two  contracts  entered  into  at  the  same 
moment  in  writings  not  under  seal :  by  the  one,  a  corporation 
professes  to  demise  its  land  to  A.  B.,  by  the  other  A.  B.  demises 
his  land  to  the  corporation  ;  and  enjoyment  of  the  premises  is 
had  under  both.  It  would  be  surely  an  unsatisfactory  state 
of  the  law  which  should  compel  us  to  hold  that,  if  the  corporation 
sued  A.  B.  in  assumpsit  for  his  rent,  A.  B.  might  not  set  off 
or  sue  in  the  same  form  for  that  which  was  due  from  the 
corporation. 

We  have  been  thus  minute  in  examining  the  case  of  *use  and  [  *842  ] 
occupation,  because  it  appears  to  us  very  fairly  to  open  the 
principle  on  which  this  matter  ought  to  stand.  The  same  point 
has  been  ruled  in  an  action  for  goods  sold  and  delivered.  The 
City  of  London  Gas-Light  and  Coke  Company  v.  NichoUs  (l)  was 
assumpsit  for  gas  supplied :  the  objection  was  taken,  that  the 
contract  was  not  under  seal :  Best,  Gh.  J.  overruled  it  at  once, 
saying,  "It  is  quite  absurd  to  say,  that  there  is  any  necessity 
for  a  contract  by  deed  in  such  a  case.'*  If,  in  that  case,  a  set-off 
had  been  pleaded  for  meters  supplied  to  the  Company,  could 
evidence  in  support  of  it  have  been  rejected  because  there  was 
no  contract  under  seal  for  the  supply?  Yet,  if  it  could  not, 
upon  what  principle  can  it  be  maintained  that  that  supply 
might  not  have  been  made  the  ground  of  an  action  of  indebitatua 
assumpsit  ? 

We  have  not  overlooked  the  technical  difficulty  which  has 
been  alleged  upon  the  form  of  the  declaration,  in  which  a  mere 
promise  is  stated.  Part  of  our  argument  has  already  been 
addressed  to  meet  it :  it  seems  to  us  that  it  rests  on  no  solid 

(1)  2  Car.  &  P.  365. 
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Bevbrley    foundation.     When  the  question  is,  Whether  a  particular  party 

The  Lincoln  can  sue  or  be  sued,  by  a  particular  writ  or  count,  or  be  counted 

AND^oKB     agai^^y^  ill  ^^y  particular  form  ?  the  true  answer  is  to  be  found 

Company,     by  putting  another  question,  Can  he  enter  into  the  contract, 

or  bring  himself,  or  be  brought,  within  the  special  circumstances 

which  form  essential  parts  of  the  statement  in  such  writ  or 

count?     That  this  is  the  principle  may  be  seen  conclusively 

in  the  history  of  our  forms  of   action,  ancient  and  modem, 

given  in  the  third  volume  of  Blackstone*s  Commentaries.     If, 

[  '8*3  ]      therefore,  it  be  asked,  *Whether  a  corporation  can  be  sued  in 

assumpsit?  we  ask,  in  return,  Can  it  bind  itself  by  a  parol 

contract?     Can  it  make  a  promise?     If  it  can,  the  former 

question  must  be  answered  in  the  affirmative. 

We,  therefore,  agree  with  the  Court  of  Common  Pleas  in  the 
Mayor  of  Stafford  v.  TUl(i),  that  there  is  no  substantial 
difference  in  this  respect  between  assumpsit  and  debt.  Every 
count,  indeed,  in  debt  for  goods  sold  and  delivered  charges  a 
contract ;  "  the  words  '  sold  and  delivered,'  "  says  Bullbr,  J.  in 
Emei-y  v.  Fell  (2),  "  imply  a  contract ;  for  there  cannot  be  a  sale, 
unless  two  parties  agree."  De  Grave  v.  The  Mayor  and  Corpora- 
tion of  Monmouth  (3)  was  debt  against  a  corporation  for  the  price 
of  weights  and  measures.  It  was  contended  that  the  action 
could  not  be  maintained,  as  a  corporation  cannot  contract  unless 
by  some  instrument  under  the  common  seal.  The  delivery  had 
been  proved,  an  examination  of  the  goods  at  a  full  meeting  of 
the  corporation,  and  subsequent  use  of  them  ;  the  order  for  them 
was  by  the  mayor  de  factOy  who  was  afterwards  ousted.  Lord 
Tenterden  thought  the  examination  was  the  exercise  of  an  act 
of  ownership,  *'and  that,  by  so  doing,  the  corporation  have 
recognised  the  contract.''  The  verdict  passed  for  the  plaintiffs, 
and  was  not  disturbed.  The  recognition  of  a  contract  is  its 
adoption — the  taking  it  to  be  the  contract  of  the  party  so 
recognising  it ;  but  that  assumes  it  to  be  a  contract  which  the 
party  was  capable  of  entering  into.  Lord  Tenterden,  therefore, 
must  have  considered  the  corporation  as  capable  of  contracting 
for  the  purchase  of  goods  without  a  deed.     And  in  Dumton  v. 

(1)  29  R.  B.  611  (4  Bing.  75).  (3)  4  Car.  *  P.  lU. 

(2)  2  T.  B.  30. 
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Tlie  Imperial  Oas  Light  Company  (i),  where  *the  plaintiflf  failed     Beverley 
on  another  ground,  he  carefully  guards  himself  from  being  theLincolk 
supposed  to  decide  the  contrary.  ^d^Jokb 

We  certainly  have  not  found  any  decided  case  in  which  it  has  Company. 
been  held  that  a  corporation  may  be  sued  in  assumpsit  on  an  '■  *®**  ■' 
executed  parol  contract,  a  circumstance  of  great,  but  not  con- 
clusive, weight.  For  (not  to  mention  that  there  is  no  case  in 
which  the  contrary  has  been  expressly  decided  upon  argument), 
if  it  be  remembered  what  the  course  of  the  law  has  been  on  this 
subject,  we  shall  find  that  circumstance  not  unnatural,  and  that 
some  deduction  must  be  made  from  the  weight  of  dicta  unfavour- 
able to  our  present  view,  which  may  be  found  here  and  there  in 
the  books  upon  this  subject.  At  first  the  rule  appears  to  have 
been  exclusive,  as  indeed  its  principle  required  it  to  be.  A 
corporation,  it  was  said,  being  merely  a  body  politic,  invisible, 
subsisting  only  by  supposition  of  law,  could  only  act  or  speak  by 
its  common  seal:  the  common  seal,  in  the  words  of  Peere 
Williams,  in  Rex  v.  Bigg  (2),  was  the  hand  and  mouth  of  the 
corporation.  The  rule  therefore  stood,  not  upon  policy,  but  on 
necessity,  and  was  of  course  equally  applicable  to  small  as  to 
great  matters;  to  acts  of  daily  or  of  rare  occurrence;  to  what 
regarded  personal  as  well  as  real  property.  But  this,  though 
true  in  theory,  was  intolerable  in  practice;  the  very  act  of 
affixing  the  seal,  of  lifting  the  hand,  or  x)pening  the  mouth, 
could  only  be  done  by  some  individual  member,  in  theory  quite 
distinct  from  the  body  politic,  or  by  some  agent ;  the  manage- 
ment of  the  corporate  property,  the  daily  sustentation  of  the 
members,  *the  performance  of  the  very  duties  for  which  the  [  *sio  ] 
corporation  was  created,  required  incessantly  that  acts  should 
be  done,  sometimes  of  daily  recurrence,  sometimes  entirely 
unforeseen,  yet  admitting  of  no  delay,  sometimes  of  small 
importance,  or  relating  to  property  of  little  value.  The  same 
causes  also  required  that  contracts  to  a  small  amount  should 
often  be  entered  into.  In  all  these  cases,  to  require  the 
affixing  of  the  common  seal  was  impossible;  and  therefore, 
from  time  to  time,  as  the  exigencies  of  the  case  have  required, 
exceptions  have  been  admitted  to  the  rule :  and  what  we  desire 
(1)  37  R  E.  352  (3  B.  &  Ad.  125).  (2)  3  P.  Wins.  423. 
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Beverley     to  draw  attention  to  is  this — that  these  exceptions  are  not  such 

The  Lincoln  as  the  rule  might  be  supposed  to  have  provided  for,  but  are 

ANB^oKB     ^^  truth  inconsistent  with  its  principle  and  justified  only  by 

Company,     necessity.      As  each  exception  of  this  kind  was  made,  it  was 

not  unnatural  that  the  rule  in  all  other  yet  unforeseen  cases 

should  receive  confirmation,  though  it  would  be  hardly  fair  to 

anticipate  thence  what  the  opinion  of  the  Judges  would  have 

been  if  the  cases  had  been  presented  before  them  and  required 

their  decision. 

In  the  progress,  however,  of  these  exceptions,  it  has  been 
decided  that  a  corporation  may  sue  in  assumpsit  on  an  executed 
parol  contract ;  it  has  also  been  decided  that  it  may  be  sued  in 
debt  on  a  similar  contract:  the  question  now  arises  on  the 
liability  to  be  sued  in  assumpsit.  It  appears  to  us  that  what 
has  been  already  decided  in  principle  warrants  us  in  holding  that 
this  action  is  maintainable.  It  seems  clear  that,  for  a  matter  of 
such  constant  requirement  to  a  Gas  Company  as  gas  meters,  and 
to  so  small  an  amount  as  151.,  the  Company,  whether  with  or 
without  a  head,  might  contract  without  affixing  the  common 
r  ♦846  ]  seal :  see  Bro.  Abr.,  Corporations  *and  Capacities,  pi.  56, 
Horn  V.  Ivy  (i) ;  and  it  is  clear  that  they  might  have  been  sued 
in  debt  for  goods  sold  and  delivered.  For  the  reasons  given, 
we  think  they  are  equally  liable  in  assumpsit ;  and  consequently 
this  rule  will  be  discharged. 

Rule  discharged  (2). 


1838.  CHUECH  V.   The  IMPERIAL  GAS  LIGHT  and 

[846]  COKE   COMPANY  (8). 

In  Error. 

(6  Adol.  &  Ellis,  846—862  ;  S.  C.  3  N.  &  P.  35 ;  1  W.  W.  &  H.  137 ;  7  L.  J. 

(N.  S.)  a  B.  118.) 

A  corporation,  created  for  the  purpose  of  suppl3ring  gas,  may  maintain 
assumpsit  for  breach  of  a  contract  by  the  defendant  to  accept  gas  from 
year  to  year,  at  12/.  16a,  per  annum,  the  consideration  being  alleged 
to  be  the  promise  of  the  plaintiffs  to  supply  it  on  those  terms.    Such  a 

(1)  1  Vent.  47.  (3)  See  last  case,  and  note,  p.  626, 

(2)  See  the  next  case.  atUe. — B.  C. 
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promise  by  the  Company,  though  not  under  seal,  is  valid,  and  a  good 
consideration.    . 

It  makes  no  difference  as  to  the  right  of  a  corporation  to  sue  on  a 
contract  entered  into  by  them  without  seal,  whether  the  contract  be 
executed  or  executory. 

Nor  whether  the  promises  be  express  or  implied. 

Ebbob  from  the  Palace  Court  of  Westminster.  The  defendants 
in  error  declared  in  assumpsit,  in  the  Palace  Court  of  West- 
minster, against  the  plaintiff  in  error.  The  declaration  com- 
menced thus.  "The  Imperial  Gas  Light  and  Coke  Company, 
the  plaintiffs  in  this  suit,  by  "  B.  E.  W.  their  attorney,  complain 
&c.  There  was  no  averment  describing  the  plaintiffs  further  (i). 
The  first  count  charged  that  the  defendant  *below,  heretofore, 
to  wit  &c.,  bargained  for  and  agreed  to  take  of  the  plaintiffs,  and 
the  plaintiffs,  at  the  request  of  the  defendant,  agreed  to  supply 
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(1)  Stat.  1  t&  2  Geo.  IV.  c.  cxvii. 
(local  and  personal,  public),  by  sect.  1, 
incorporates  **Tbe  Imperial  Gas  Light 
and  Coke  Company/'  by  that  name, 
and  authorises  the  Company  to  make 
inflammable  air,  gas,  coke,  &c. ;  **  and 
to  sell  and  dispose  of  the  same  respec- 
tively in  such  manner  as  the  said 
Company  shall  think  proper." 

Sect.  2  enacts,  that  the  Company 
shall  have  fall  power  and  authority 
to  supply  and  light  with  inflammable 
air,  gas,  and  carburetted  hydrogen, 
the  shops,  houses,  streets,  &c.,  in  the 
places  there  named. 

Sect.  6  authorises  the  Company 
to  contract  with  any  commissioners, 
persons,  &c.,  having  the  manage- 
ment of  the  lighting  of  the  said 
streets,  &c.,  or  any  persons,  &g., 
willing  to  contract  for  the  lighting 
of  any  streets,  &c. 

Sect.  71  enacts,  that  the  *'  directors 
for  the  time  being  shall  have  the 
custody  of  the  common  seal  of  the 
said  Company,  and  shall  have  fuU 
power  and  authority  to  use  the  same 
for  the  affairs  and  concerns  of  the 
said  Company,  and  shall  have  full 
power  and  authority  to  meet  and 
adjourn  from  time  to  time,  and  from 


place  to  place,  and  also  to  direct, 
manage,  and  transact  the  siffairs  and 
business  of  the  said  Company,  as  well 
in  issuing,  la^ang  out,  and  disposing 
of  all  sum  and  sums  of  money  to 
be  issued  or  laid  out  or  disposed  of 
for  the  purposes  of  the  same,  as 
in  contracting  for  and  purchasing 
messuages,  lands,  tenements,  here- 
ditaments, materials,  goods,  and 
chattels  for  the  use  of  the  said 
Company,  and  entering  into  con- 
tracts for  the  lighting  of  any  streets, 
squares,"  &c.,  ^*  buildings,"  &c.,  "and 
other  parts  and  places  within  the 
limits  of  this  Act,  and  in  ordering, 
directing,  and  employing  the  works 
and  workmen,  and  selling  and  dis- 
posing of  all  or  any  messuages, 
lands,"  &c.,  *'  and  all  articles  pro- 
duced as  aforesaid,  and  in  making, 
enforcing,  and  carrying  into  effect, 
all  contracts  and  bargains  touching 
or  anywise  concerning  the  same, 
subject  to  such  orders,  bye-laws, 
rules,  and  regulations  as  shall  at 
any  time  be  duly  made  by  the 
said  Company,  in  restraint,  control, 
or  regulation  of  the  powers  and 
authorities  by  this  Act  granted." 
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to  him,  a  certain  large  quantity  of  gas,  to  wit  so  much  gas  as 
was  necessary  to  furnish  two  lights  for  one  year,  to  wit  from  21  st 
July,  A.D.  1833,  and  so  on  from  year  to  year,  at  and  for  the  rate 
or  price  of  12/.  168.  per  annum,  for  the  said  two  lights ;  and  the 
defendant,  in  consideration  thereof,  and  that  the  plaintiffs,  at 
the  said  request  of  the  defendant,  had  then  promised  the  defen- 
dant to  supply  the  said  gas  to  him,  the  defendant,  as  aforesaid, 
then  promised  the  plaintiffs  to  accept  the  said  gas  of  and  from 
the  plaintiffs  and  to  pay  them  for  the  same,  at  the  rate  or  price 
aforesaid,  quarterly,  at  the  end  of  fourteen  "^days  from  the  end 
of  each  quarter,  and  to  give  the  plaintiffs  not  less  than  three 
calendar  months*  notice  of  intending  to  discontinue  taking  the 
said  gas,  to  expire  at  the  end  of  the  then  ensuing  quarter,  or  to 
pay  the  plaintiffs  the  amount  of  the  price  of  the  said  gas,  at  the 
rate  or  price  aforesaid,  to  the  end  of  the  said  ensuing  quarter. 
Averments  that  the  plaintiffs  always,  during  the  quarter  of  a 
year,  namely,  from  1st  October,  1834,  to  31st  December,  1884, 
were  ready  and  willing,  and  tendered  to  supply  &c.,  and 
requested  the  defendant  to  accept  the  same  as  aforesaid;  and 
that  the  defendant  did  not  give  to  the  plaintiffs  three  calendar 
months',  or  any  longer,  notice,  as  aforesaid.  Breach,  that  the 
defendant  did  not  accept  or  pay.  Second  count,  for  goods  and 
gas  bargained  and  sold.  Third  count,  for  goods  sold  and 
delivered.     Fourth  count,  on  an  account  stated. 

Pleas.  1.  Non  assumpsit.  2.  A  denial  of  the  plaintiffs* 
readiness  and  tender,  &c.  A  verdict  was  found  for  the  defendant 
on  the  first  issue,  as  to  the  third  count,  and  for  the  plaintiffs  on 
the  rest  of  the  first  issue,  and  on  the  second  issue.  The  damages 
were  assessed  on  the  first,  second,  and  fourth  counts  generally ; 
and  judgment  was  given  in  the  Palace  Court  for  the  said  damages 
and  costs.     Upon  which  error  was  brought  in  this  Court. 

The  case  was  argued  in  Easter  Term,  1837  (i). 

«  «  «  «  « 

Lord  Denman,  Ch.  J.,  in  Hilary  Term,  1838  (January  16th)» 
delivered  the  judgment  of  the  Court  : 

This  was  error  from  a  judgment  pronounced  in  the  Palace 
Court  for  the  defendants  in  error,  who  were  plaintiffs  below  in 

(1)  April  28th.    Before  Lord  Denman,  Ch.  J.,  Patteson  and  Coleridge,  J  J. 
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an  action  of  assumpsit,  on  the  breach  of  an  executory  contract 
for  the  supply  of  gas  on  the  one  hand,  and  acceptance  and 
payment  on  the  other.  The  error  insisted  upon,  in  argument 
before  my  brothers  Patteson,  Coleridge,  and  myself,  was  that 
the  plaintiffs,  being  a  corporation,  were  incapable  of  suing  in 
assumpsit  on  an  executory  contract:  and  the  distinction  was 
taken  between  a  contract  executory  and  executed.  In  support  of 
this  distinction,  the  case  of  Ea$t  London  Water  Works  Company 
V.  Bailey  (i)  was  cited  as  a  direct  authority.  When  this  case 
was  argued,  this  Court  had  not  pronounced  its  judgment  in 
that  of  Beverley  v.  The  Lincoln  Gas  Light  and  Coke  Company  (2), 
in  which  it  determined  that  assumpsit  was  maintainable 
against  a  corporation  upon  an  executed  contract  for  goods  sold 
*and  delivered.  We  do  not  mention  this  latter  case  as  directly 
in  pointy  but  because,  having  there  considered  at  some  length 
the  principles  upon  which  the  law  stands  as  to  the  powers  and 
liabilities  of  corporations  in  respect  of  parol  contracts,  we  are 
now  relieved  from  some  parts  of  the  enquiry  which  it  might 
otherwise  have  been  necessary  to  have  gone  through. 

Assuming  it,  therefore,  to  be  now  established  in  this  Court 
that  a  corporation  may  sue  or  be  sued  in  assumpsit  upon 
executed  contracts  of  a  certain  kind,  among  which  are  included 
such  as  relate  to  the  supply  of  articles  essential  to  the  purposes 
for  which  it  is  created,  the  first  question  will  be,  whether,  as 
affecting  this  point,  and  in  respect  of  such  contracts,  there  is 
any  sound  distinction  between  contracts  executed  or  executory. 
Now  the  same  contract  which  is  executory  to-day  may  become 
executed  to-morrow ;  if  the  breach  of  it  in  its  latter  state  may 
be  sued  for,  it  can  only  be  on  the  supposition  that  the  party  was 
competent  to  enter  into  it  in  its  former ;  and,  if  the  party  were 
so  competent,  on  what  ground  can  it  be  said  that  the  peculiar 
remedy  which  the  law  gives  for  the  enforcement  of  such  a  con- 
tract may  not  be  used  for  the  purpose?  It  appears  to  us  a 
legal  solecism  to  say  that  parties  are  competent  by  law  to  enter 
into  a  valid  contract  in  a  particular  form,  and  that  the  appro- 
priate legal  remedies  for  the  enforcement  or  on  breach  of  such  a 
contract  are  not  available  between  them.    Where  the  action  is 

(1)  4  Bing.  283.  (2)  Ante,  p.  626  (6  Ad.  &  El.  829). 
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brought  for  the  breach  of  an  executed  contract,  the  evidence 
of  the  contract,  if  an  express  one,  must  be  the  same  as  if  the 
action  were  brought  while  it  was  executory ;  an  oral  or  written 
•  agreement,  or  a  series  of  letters,  might  be  produced  to  prove  the 
fact,  *and  the  terms  of  the  contract :  could  it  be  contended  that 
these  would  be  evidence  of  a  valid  contract  after  execution,  but 
of  a  wholly  inoperative  one  before?  Unless  positions  such  as 
these  can  be  maintained,  we  do  not  see  how  to  support  any 
distinction  between  express  executory  and  executed  contracts  of 
the  description  now  under  consideration. 

A  distinction,  however,  seems  to  be  intimated,  in  some  cases, 
between  the  express  contract  of  the  parties  and  that  which  the 
law  will  imply  for  them  from  an  executed  consideration.  And  a 
validity  is  attributed  to  the  latter  which  is  denied  to  the  former. 
But  there  is  no  foundation  for  this :  the  difference  between, 
express  and  implied  contracts  is  merely  a  difference  in  the 
mode  of  proof.  On  the  one  hand,  a  plaintiff,  who  should  sue 
on  a  contract  to  be  implied  from  certain  acts  done,  must  be 
nonsuited  if  those  acts  were  shown  to  be  in  compliance  with 
stipulations  antecedently  entered  into,  unless  he  was  prepared 
with  evidence  of  all  the  stipulations.  On  the  other  hand,  no 
contract  can  be  implied  from  the  acts  of  parties,  or  result  by 
law  from  benefits  received,  but  such  as  the  same  parties  were 
competent  expressly  to  enter  into.  And  this  is  important  in  the 
present  argument,  because  it  makes  the  decisions  on  implied 
contracts  authority  for  our  decision  upon  an  express  one.  Upon 
these  grounds  we  are  prepared  to  decide  that  the  present  action 
was  maintainable.  So  far,  therefore,  as  the  decision  of  the 
Court  of  Common  Pleas  in  East  London  Water  Works  Company 
V.  Bailey  (i)  proceeded  on  the  distinction  between  contracts 
executed  and  executory,  we  are  compelled,  after  consideration, 
to  express  our  ^opinion  that  it  was  wrongly  decided.  The  case 
may  be  sustained,  however,  on  another  ground,  consistent  with 
our  previous  remarks,  and  which  affords  another  reason  for  our 
present  decision.  The  general  rule  of  law  is  that  a  corporation 
contracts  under  its  common  seal :  as  a  general  rule,  it  is  only  in 
that  way  that  a  corporation  can  express  its  will  or  do  any  act. 

(1)  4  Bing.  283. 
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That  general  rule,  however,  has  from  the  earliest  traceable  periods 
been  subject  to  exceptions,  the  decisions  as  to  which  furnish  the 


Chuboh 

V, 

The 
principle  on  which  they  have  been  established,  and  are  instances    q^^lioht 

AND  Coke 
Company. 


illustrating  its  application,  but  are  not  to  be  taken  as  so  pre- 
scribing in  terms  the  exact  limit  that  a  merely  circumstantial 
di£ference  is  to  exclude  from  the  exception.  This  principle  appears 
to  be  convenience  amounting  almost  to  necessity.  Wherever  to 
hold  the  rule  applicable  would  occasion  very  great  inconvenience, 
or  tend  to  defeat  the  very  object  for  which  the  corporation  was 
created,  the  exception  has  prevailed :  hence  the  retainer  by  parol 
of  an  inferior  servant,  the  doing  of  acts  very  frequently  recurring, 
or  too  insignificant  to  be  worth  the  trouble  of  affixing  the  common 
seal,  are  established  exceptions ;  on  the  same  principle  stands 
the  power  of  accepting  bills  of  exchange,  and  issuing  promissory 
notes,  by  Companies  incorporated  for  the  purposes  of  trade,  with 
the  rights  and  liabilities  consequent  thereon.  These  principles 
were,  it  is  evident,  present  to  the  attention  of  the  Court  of 
Common  Pleas  when  the  case  in  question  was  decided  ;  and  they 
might  reasonably  have  held  that  a  contract  with  a  Water  Com- 
pany for  the  supply  of  iron  pipes  was  neither  one  of  so  frequent 
occurrence,  or  small  importance,  or  so  brought  within  the  purpose 
of  the  incorporation,  that  the  principle  of  convenience  *above 
established  required  it  to  be  taken  out  of  the  general  rule. 

If,  however,  the  present  case  be  tried  by  the  same  test,  the 
decision  ought  to  be  the  other  way.  On  the  face  of  this  record, 
we  must  understand  this  Company  to  have  been  incorporated 
for  the  purpose  of  supplying  individuals  willing  to  contract  with 
them  for  gas  light  and  coke :  and  the  present  appears  to  have 
been  a  contract  for  the  supply  of  gas  for  a  year,  amounting  to 
12/.  16b.,  and  so  from  year  to  year.  We  cannot  be  ignorant 
that  such  contracts  must  be  of  frequent  and  almost  daily  occur- 
rence ;  and  to  hold  that  for  every  one  of  them,  of  the  same  or 
less  amount  (for,  where  the  sum  is  so  small,  a  diminution  of 
half  could  not  vary  the  principle),  it  was  necessary  to  affix  the 
common  seal,  would  be  so  seriously  to  impede  the  corporation 
in  fulfilling  the  very  purpose  for  which  it  was  created,  that  we 
think  we  are  bound  to  hold  the  case  fairly  brought  within  the 
principle  of  the  established  exceptions. 

41—2 
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Leaving,  therefore,  the  ancient  rule  still  unbroken  in  all  the 

instances  to  which  it  is  fairly  applicable,  we  are  of  opinion  that  the 

present  action  was  well  brought;  and,  consequently,  our  judgment 

will  be  for  the  defendants  in  error. 

Judgment  affirmed. 


1837.         PEARSON,  Assignee  of  James  Graham,  a  Bankrupt, 
[■^]  V.  ANDREW  GRAHAM  and  Others  (1). 

(6  Adol.  &  EUis,  899—904 ;  S.  C.  2  N.  &  P.  636 ;  7  L.  J.  (N.  S.)  a  B.  247.) 

Defendant,  being  in  the  employment  of  J.  in  his  trade,  sold,  boml  fidr, 
some  goods  belonging  to  J.,  after  J.  had  committed  an  act  of  bankruptcy, 
of  which  defendant  was  ignorant.  The  sale  was  more  than  two  months 
before  the  commission  issued .  Defendant  acted  under  a  general  authority. 
The  assignee  brought  trover :  Held, 

1 .  On  a  plea  of  Not  guilty,  that  defendant,  having  sold  under  a  general 
authority  only,  had  been  guilty  of  a  conversion ;  and  that,  if  he  had  any 
justification,  he  should  have  pleaded  it  specially. 

2.  On  issue  joined  on  a  traverse  of  the  assignee's  possession,  that  the 
plaintiff  must  recover ;  no  evidence  being  given  that  the  purchaser  was 
ignorant  of  the  bankruptcy ;  sects.  81  and  82  of  stat.  6  Geo.  IV.  c  16  (2) 
protecting  the  transfer  only  where  the  party  dealing  with  the  bankrupt 
is  without  notice ;  and  the  burthen  of  proof  being  here  on  the  defendant 
who  afi&rmed  the  sale. 

Trover  for  hops,  laying  the  possession  in  the  plaintiff  as 
assignee.  Andrew  Graham  pleaded  (3),  first,  Not  guilty;  secondly-, 
that  James  Graham  was  not  a  bankrupt  in  manner  &c. ;  thirdly, 
that  the  plaintiff  was  not  lawfully  possessed  in  manner  &c. 
Issues  on  all  the  pleas.  On  the  trial  before  Tindal,  Gh.  J.  at  the 
Westmoreland  Summer  Assizes,  1885,  it  was  proved  that  James 
Graham,  being  a  dealer  in  seeds,  committed  an  act  of  bankruptcy, 
24th  July,  1834,  by  absenting  himself.  On  the  following  day, 
Andrew  Graham,  who  had  been  for  some  time  employed  by  the 
bankrupt  in  his  business,  sold  the  hops  in  question  to  a  person 
who  paid  the  fair  value  for  them  and  took  them  away.  It 
appeared  that  Andrew  had  not  any  express  authority  from  the 
bankrupt  to  sell  the  goods,  but  took  upon  himself  to  sell  them 


( 1 )  Cited  and  followed  in  the  j  udg- 
ment  of  Mellish,  L.  J.,  in  Ex  j^rie 
Schulte,  In  re  Matanle  (1874)  L.  E. 
9  Ch.  409,  413.— R  0. 

(2)  See  now  the  Bankruptcy  Act, 


1883  (46  &  47  Vict.  c.  52),  s.  49.— 
R.  C. 

(3)  The  other  defendants  pleaded 
separately  from  A.  Graham,  and  the 
plaintiff  demurred. 
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under  his  general  authority.  The  commission  issued  in  November,      Peabson 
1834.     In  answer  to  separate  questions  from  the  Lord  Chief      Graham. 
Justice,  the  jury  found,  first,  that  James  Graham  absented  himself 
with  intent  to  defeat  his  creditors ;  secondly,  that  Andrew  acted 
under  a  general  authority,  and  had  no  notice  of  the  act  of  bank- 
ruptcy at  the  time  of  the  sale.    His  Lordship  directed  a  verdict 
for  the  plaintiff,  giving  leave  to  move  for  a  *nonsuit.    In  Michael-       [  ^900  ] 
mas  Term,  1835,  Blackbume  obtained  a  rule  nisi  accordingly. 
In  Easter  Term  last  (i). 


Lord  Dbnman,  Ch.  J.  in  this  Term  (May  31st)  delivered  the       [  902  ] 
judgment  of  the  Court.     After  stating  the  pleadings  and 
facts,  his  Lordship  said : 

The  jury  found  that  the  defendant  acted  under  a  general 
authority,  and  that  he  did  not  know  of  the  act  of  bankruptcy ; 
but  no  question  appears  to  have  been  submitted  to  them  as  to 
the  knowledge  of  the  purchaser.  Upon  this  state  of  facts  two 
questions  arise :  first,  whether  the  defendant  did  convert  the 
goods  at  all ;  and,  secondly,  if  he  did,  whether  the  plaintiff,  as 
assignee,  was  possessed  of  them,  or,  in  other  words,  whether  any 
property  in  them  passed  to  him  by  the  assignment. 

As  to  the  first  question,  it  might  be  very  doubtful  whether  a 
servant  delivering  goods  by  his  master's  order,  could  be  said  to 
have  converted  those  goods,  as  against  the  assignees  of  his  master. 
Coles  V.  Wright  (2)  rather  seems  to  show  that  he  could  not.  But, 
in  the  present  case,  the  defendant  had  received  no  express  orders 
as  to  *the  goods  in  question,  but  took  upon  himself,  under  a  [  'soa  ] 
general  authority,  to  sell  and  deliver  them  at  a  time  when,  as  it 
afterwards  turned  out,  his  master  had  absconded  and  abandoned 
all  control  over  his  property.  This  was  a  sufficient  dealing  with 
them  to  constitute  a  conversion,  unless  by  any  other  facts  the 
defendant  could  show  that  he  was  justified  in  what  he  did;  and 
then  such  justification  should  have  been  put  on  the  record  by 
way  of  special  plea. 

The  next  question  therefore  arises,  viz.  whether  the  property 


(1)  May  3rd.    Before  Lord  Den-      and  Coleridge,  JJ. 
man,  Ch.  J.,  LitUedale,  Patteson,  (2)  4  Taunt.  198. 
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Peabbon  in  these  goods  passed  to  the  plaintiff,  as  assignee,  under  the 
Gbaham.  assignment  of  the  commissioners.  Now,  assuming  that  it  would 
pass  by  relation  to  the  act  of  bankruptcy,  that  is,  from  the  24th 
of  July,  still  it  is  contended  that  the  sale  is  protected  and  rendered 
valid  by  the  eighty-first  section  of  stat.  6  Geo.  lY.  c.  16,  and  that 
the  plaintiff  had,  in  consequence  of  that  section,  no  property  and 
no  possession  actual  or  constructive. 

That  section  renders  valid  all  conveyances  by,  and  all  contracts 
and  other  dealings  and  transactions  by  and  with,  any  bankrupt, 
bond  fide  made  and  entered  into  more  than  two  calendar  months 
before  the  date  and  issuing  of  the  commission  against  him, 
notwithstanding  any  prior  act  of  bankruptcy,  provided  the  person 
so  dealing  with  such  bankrupt  had  not,  at  the  time  of  such  con- 
veyance, contract,  dealing,  or  transaction,  notice  of  any  prior  act 
of  bankruptcy.  In  this  case  the  transaction  was  more  than  two 
months  before  the  commission)  and  the  defendant  had  no  notice 
of  a  prior  act  of  bankruptcy.  But  the  defendant  was  not  the 
person  dealing  with  the  bankrupt ;  he  was  the  agent  or  servant 
of  the  bankrupt,  and  the  person  dealing  with  the  bankrupt  was 
the  purchaser. 
[  904  ]  In  order,  therefore,  to  render  the  transaction  valid,  the  jury 

should  have  been  satisfied  that  the  purchaser  had  no  notice  of  a 
prior  act  of  bankruptcy,  as  to  which  no  question  was  put,  nor,  as 
it  should  seem,  any  evidence  offered.  The  onm  of  showing  the 
validity  of  the  sale,  in  order  to  raise  the  question  of  property  or 
no  property  in  the  plaintiff  (assuming  that  it  could  be  so  raised), 
lay  with  the  defendant ;  and,  as  he  failed  in  showing  the  validity, 
the  general  rule  applies ;  and  the  property  was  in  the  plaintiff 
by  relation. 

A  further  question  arises  on  the  eighty-second  section,  which 
provides  that  all  payments  really  and  b<ynd  fide  made  to  a  bank- 
rupt before  the  date  and  issuing  of  a  commission  shall  be  deemed 
valid,  notwithstanding  a  prior  act  of  bankruptcy,  provided  the 
person  so  dealing  with  the  bankrupt  had  not,  at  the  time  of  such 
payment  to  him,  notice  of  any  prior  act  of  bankruptcy. 

Cash  V.  Ymuig  (1)  and  Hill  v.  Famell  (2)  are  authorities  to  show 
that  a  payment  on  a  ready  money  purchase  is  within  this  section ; 
(1)  2  B.  &  C.  413.  (2)  9  B.  &  C.  43. 
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but  still,  as  before,  the  point  for  the  jury  is,  whether  the  person     Pbabbon 
paying  had  notice  of  an  act  of  bankruptcy,  and  that  point  was     gbaham. 
not  submitted  to  the  jury.    The  former  observations,  therefore, 
apply,  and  the  rule  for  entering  a  nonsuit  must  be  discharged. 

Rule  discJiarged  (i). 


The  EAKL  of  EGREMONT  v.  SAUL  (it).  iss?. 

(6  Adol.  &  Ellis.  924—931 ;  S.  0.  6  L.  J.  (N.  S.)  K.  B.  205.)  |-"^j 

The  grant  of  a  fair  **  cum  omnibus  libertatibus  et  liberis  oousuetu- 
dinibus  ad  hujusmodi  fenam  pextinentibus  *'  does  not  give  a  right  to 
take  tolls. 

In  an  action  for  tolls  at  a  fair,  plaintiff  gave  evidence  of  immemorial 
usage.  Defendant,  in  answer,  produced  a  grant  of  the  fair  by  Henry  III. 
with  the  above  words.  The  Judge  told  the  jury  that  **  consuetudines  " 
generally  meant  tolls,  but  that,  if  the  context  raised  a  doubt,  the  expres- 
sion might  be  interpreted  by  usage.  It  was  also  a  question  at  the  trial 
whether  the  charter  was  the  original  grant,  or  only  a  confirmation,  of 
which  some  probability  appeared.  A  verdict  being  given  for  the  plaintiff, 
this  Court  granted  a  new  trial,  on  the  ground  that  the  jury,  if  they 
believed  the  charter  to  be  the  original  grant,  would  have  been  misled  as 
to  its  effect  by  the  above  direction. 

Dbbt  for  tolls,  payable  to  the  plaintiff  as  owner  and  proprietor 
of  Wigton  fair,  in  Cumberland,  in  respect  of  defendant  having 
bought  divers  live  cattle,  to  wit  ten  bullocks,  &c.,  exposed  to  sale 
in  the  fair.     Plea,  Nunquam  indebitatus.    Issue  thereon. 

On  the  trial  before  Lord  Abinger,  G.  B.,  at  the  Carlisle  Summer 
Assizes,  1885,  the  plaintiff  proved  the  sale  of  the  cattle  in  the  fair, 
and  that,  in  fact,  a  payment  of  *ld.  for  every  beast  sold  in  the  [  *925  ] 
fair  had  been  immemorially  tnade  to  the  owner  of  the  fair  (which 
owner  the  plaintiff  was  shown  to  be),  with  some  recent  instances 
of  resistance  to  the  claim.  In  answer,  the  defendant's  counsel 
contended  that  the  exaction  of  tolls  was  an  usurpation,  and  that 
the  original  grant  of  the  fair  contained  no  grant  of  tolls ;  and  he 
put  in  a  charter  of  8rd  February,  46  Hen.  III.,  whereby  the  King 
granted  and  confirmed  (a)  to  Walter  de  Wigton  a  weekly  market 

(1)  See  Willia  v.  The  Bank  of  J?e«<  (Ex.  Ch.  1878)  3  Ex.  D.  292, 295, 
England,  43  R.  K.  282  (4  Ad.  &  El.      48  L.  J.  Ex.  103,  105.— E.  C. 

21).  (3)  Sciatis  nos  conoessisse  et  hac 

(2)  Beferred  to  by  Clbabbt,  B.,  in     cart4  me&  confirm&sse. 
his  judgment  in  Mayor  of  Ptnryn  v. 
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The  Eabl  of  and  an  annual  fair,  ''  cum  omnibus  libertatibud  et  liberis  consue- 
V.  tudinibus  ad  hujusmodi   mercatum  et  feriam  pertinentibas/' 

^^^^  unless  tbe  same  should  be  a  nuisance  to  markets  and  fairs  in  the 
vicinage.  The  proceedings  in  a  qtu)  warranto  were  also  put  in  by 
the  defendant,  for  the  purpose  of  showing  that  the  fair  had 
originated  in  this  grant.  The  qtio  warranto  was  of  20  Edw.  I., 
and  was  against  John  de  Wygeton,  to  answer  by  what  warrant 
he  claimed  to  have  a  market  and  fair,  and  a  gallows  {Jurccui)  and 
infangthef.  John  de  Wygeton  made  claim  to  the  market  and  fair 
through  the  charter,  which  he  set  out,  and  the  gallows  and 
infangthef  as  used  by  himself  and  his  ancestors  from  time  imme- 
morial. The  jury  found  that  John  de  Wygeton  and  his  ancestors 
had  used  the  liberties  aforesaid  as  claimed  from  time  immemorial; 
and  the  judgment  was  that  he  should  go  without  day.  Lord 
Abinger,  C,  B.,  in  his  charge  to  the  jury,  said  that  ''  consue- 
tudines  "  was  generally  used  as  signifying  tolls ;  but  that,  if,  by 
the  context  in  the  charter,  any  doubt  were  thrown  on  the  meaning, 
the  expression  might  be  interpreted  by  usage.  He  further  pointed 
out  that,  on  the  quo  warranto,  it  had  been  found  that  the  party 
[  *92(>  ]  had  the  rights  from  time  immemorial ;  he  ^suggested  that  it  was 
therefore  probable  that  the  charter  was  merely  a  confirmation  (i) ; 
and  he  told  the  jury  that,  if  they  thought  the  evidence  sufficient 
to  show  a  right  antecedent  to  the  charter,  the  charter  itself  was 
not  conclusive  against  the  claim.  Verdict  for  the  plaintiff.  Li 
Michaelmas  Term,  1885,  CressweU  obtained  a  rule  nigi  for  a  new 
trial  on  the  ground  of  misdirection. 

Alexander,  Armstrong,  and  W,  H.  Watson  showed  cause  in 
Hilary  Term  last  (2)  : 

The  learned  Judge  merely,  in  substance,  told  the  jury  that 
the  expression  ''  consuetudines,"  in  this  charter,  did  not  neces- 
sarily invalidate  the  evidence  of  usage.  Unless,  therefore,  it  be 
impossible  that  the  word  can  ever  mean  tolls,  the  direction  must 
be  supported.     If  the  jury  had  thought  that  the  evidence  of 

(1)  It  was  suggested,   on  behalf  comprised  iu  the  charter, 

of  the  defendant,  that  the  liberties  (2)  May  2nd,  1837.    Before  Lord 

referred  to  by  the  verdict  on  the  Denman,  Ch.  J.,Iiittledale,  Patteaon, 

quo  warranto,  meant  only  those  not  and  Coleridge,  J  J. 
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payment  was  insufficient  proof  of  the  right  antecedently  to  the  Thb  eabl  of 
charter,  and  that  the  charter  was  the  origin  of  the  right  to  the  «,. 

fair,  they  would  not  have  been  bound  by  the  direction  to  find  in  ^^''• 
&vour  of  the  right  to  the  tolls  on  the  construction  of  the  charter. 
But  they  were  entitled  to  infer  a  right  by  earlier  grant,  and  to 
take  the  charter  to  be,  as  its  language  warrants,  a  mere  con- 
firmation. Then,  as  to  the  meaning  of  the  word  ''  consuetudines." 
In  Heddy  v.  WheeUumse  (i)  the  defendant,  in  trespass  for  taking 
a  cow,  justified  under  a  charter  of  Hen.  VII.  granting  an  annual 
fair  ''cum  omnibus  libertatibus,  et  liberis  consuetudinibus,  ad 
hujusmodi  feriam  spectantibus,  vel  pertinentibus,"  alleging  *that  [  *927  ] 
he  had  distrained  for  one  penny  toll ;  and,  on  demurrer,  the 
plaintiff  had  judgment,  on  the  ground  that  the  words  gave  no 
toll.  But  there  the  charter  was  not  one  of  confirmation  but  of 
original  grant;  and,  unless  the  words  themselves  necessarily 
carried  toll,  the  defendant  had  no  title  to  it,  since  his  right 
depended  upon  the  charter  alone.  Here  the  charter  is,  not  one 
of  original  grant,  but  of  confirmation  ;  and  the  immemorial  pay- 
ment is  strong  evidence  that  the  original  grant  (which  may  be 
presumed  to  have  been  lost)  passed  a  right  to  tolls,  although  the 
subsequent  charter  of  confirmation  (which  was  produced  at  the 
trial)  did  not  specifically  notice  them.  Had  there  been  no  evidence 
of  immemorial  payment,  or  had  the  word  '' confirmasse "  not 
appeared  in  the  charter,  the  cited  case  would  have  been  in  point; 
but  those  two  circumstances  form  a  distinction.  HoUoway  v. 
Smith  (2),  which  decided  that ''  free  customs  "  did  not,  in  a  grant 
of  a  new  fair,  imply  tolls,  is  distinguishable  on  the  same  groimds. 
The  question  arose  on  demurrer ;  the  claim  rested  on  the  words 
of  an  original  grant,  and  was  unsupported  by  any  usage.  In 
Brett  V.  Beales  (a)  nothing  was  decided  upon  the  interpretation 
of  "  consuetudines,"  though  there  was  some  discussion  on  the 
point;  and,  in  Corporation  of  Stamford  v.  Pawlett(4,),  the  point 
conceded  by  the  counsel  for  the  plaintiffs,  and  adopted  by  the 
Chief  Babon  in  giving  judgment,  carries  the  law  of  present  case 

(1)  Cro. Eliz. 558, 591 ;  flf.C. Moore,  (4)  35  E.  E.  675  (1  Cr.  &  J.  71); 
474.  S.  C,  affirmed  on  error  in  Dom.  Pr. 

(2)  2  8tr.  1171.  1  Or.  &  J.  400 ;  1  Tyr.  291. 

(3)  34  B.  B.  499  (Moo.  ft  Mai.  426). 


Saul. 
[  •928  ] 
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The  Earl  OF  no  further  than  has  been  already  admitted.     But,  independently 
r,  of  the  effect  of  usage  as  evidence  of  an  earlier  grant  of  toll 

eo  nomine,  it  is  sufficient  to  maintain  *this  verdict  if  the  expres- 
sion used  in  the  charter  jnay  mean  tolls ;  for,  if  it  may,  the 
immemorial  payment  affords  abundant  evidence  that  such  is 
its  meaning. 

In  Co.  Litt.  58  b  it  is  said,  "  This  word  conmetudo  being  derived 
a  consueto,  properly  signifieth  a  custom  ;'*  ''  but  in  legal  under- 
standing it  signifieth  also  tolls,  murage,  pontage,  paviage,  and 
such  like  newly  granted  by  the  King ;  and  therefore  when  the 
King  grants  such  things,  the  words  be,  Concessimus,  &c.  in 
auxilium  villsB  prsBdict'  paviand',  &c.  consuetudines  subscriptaa, 
viz.  de  quolibet  sunnagio,  &c.  And  it  was  an  article  of  the  justices 
in  Eyre  to  enquire  de  novis  consuetudinibus  levatis  in  regno,  sive 
in  terra,  sive  in  aqua,  et  quis  eas  levavit  et  ubi ;  where  '  consue- 
tude '  is  taken  for  tolls  and  such  like  taxes  or  charges  upon  the 
subject."  The  ambiguity,  if  there  be  one,  is  to  be  interpreted, 
as  the  Lord  Chief  Baron  directed,  by  usage.  Thus,  in  2  Inst. 
282,  it  is  said,  "And  when  any  claimed  before  the  justices  in 
Eyre  any  franchises  by  an  ancient  charter,  though  it  had  express 
words  for  the  franchises  claimed ;  or  if  the  words  were  general, 
and  a  continual  possession  pleaded  of  the  franchises  claimed, 
or  if  the  claim  was  by  old  and  obscure  words,  and  the  party  in 
pleading,  expounding  them  to  the  Court,  and  averring  continual 
possession  according  to  that  exposition;  the  entry  was  ever 
Inquiratur  super  possessionem  et  usum,  Sec.  which  I  have  observed 
in  divers  records  of  those  Eyres,  agreeable  to  that  old  rule,optimu8 
interpres  rerum  usus."  In  The  Mayor  oj  Truro  v.  Reynolds  {i), 
where,  the  corporation  having  proved  a  prescriptive  right  to  tolls, 
[  '929  ]  a  charter  was  relied  upon  which  granted  that  the  burgesses  *and 
inhabitants  should  be  free  of  toUnet,  &c.,  the  Court  held  that,  if 
such  a  charter  were  ambiguous,  contemporary  usage  ought  to  have 
great  weight  in  the  exposition  of  it.  The  claim  here  made  by 
John  de  Wygeton  through  the  charter  may  be  understood  as  a 
claim  of  confirmation  by  the  charter ;  he  set  it  out,  and  left  it  to 
its  legal  effect,  either  as  confirmation  or  grant. 

(1)  34  B.  B.  713  (8  Bing.  276). 
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CressweU  and  Wightman,  contra  :  Thb  Eabl  of 

EOBEMONT 

It  is  conceded  on  the  other  side,  upon  the  authority  of  the  «• 

cases,  that  the  word  '' consuetudines  "  would  not,  of  itself,  p;ive 
the  toll.  But  the  Lord  Chief  Baron  threw  the  weight  of  the 
evidence  arising  upon  the  charter  only  against  the  defendant : 
for  he  stated  that  the  word  was  generally  used  for  tolls,  but 
that,  if  doubt  arose  on  the  context,  usage  might  explain  the 
meaning.  The  jury,  therefore,  could  not  but  understand  that 
the  charter,  in  itself,  assisted  the  plaintiff's  case,  and  that  it  lay 
upon  the  defendant  to  meet  this.  But  the  word,  at  the  most, 
proves  nothing  for  the  plaintiff:  it  is  often  found  joined  with 
such  words  as  *'  custumagia  ''  and  **  theolonia,"  as  in  the 
charter  in  Holcroft  v.  Heel  (i). 

(Lord  Denman,  Ch.  J. :  It  is  not  to  be  assumed  that,  in  such 
instances,  there  is  no  repetition.) 

In  the  passage  cited  from  Coke  upon  Littleton,  '^consuetudines  " 
is  joined  with  the  participle  *'  subscriptas,"  which  may  justify 
interpreting  the  word  to  mean  tolls.  It  is  said  that  the  words 
'' concessisse  et  confirmasse"  show  that  the  charter  was  one 
of  confirmation,  not  of  grant ;  but  such  language  is  not  unusual 
in  instruments  of  original  grant ;  and  the  words  making  void 
the  grant  in  case  the  fair,  &c.,  should  be  a  nuisance  to  the 
vicinage  *would  scarcely  have  occurred  if  the  fair  had  existed  [  ♦930  ] 
immemorially :  and,  again,  the  grant  is  not  of  the  ''consue- 
tudines  "  belonging  to  this  fair,  but  to  fairs  ''  hujusmodi."  The 
charter  shows  the  origin  of  what  might  otherwise  have  been 
claimed  as  immemorial.  It  is  clear  that  John  de  Wygeton 
rested  his  right  to  the  fair  exclusively  on  the  charter ;  the  other 
liberties  were  defended  upon  immemorial  usage. 

(Coleridge,  J. :  The  charter  is  nearer,  in  point  of  date,  to  the 
time  of  Magna  Charta  than  to  that  of  the  charter  which  was  under 
discussion  in  Heddy  v.  Wheelhmiae  (2).  What  is  the  meaning  of  the 
words '  *  per  antiquas  et  rectas  consuetudines'  *  in  Magna  Charta(3)?) 

It  there  occurs  in  opposition  to  the  words  "  toltis  malis." 

(1)  1  Boa.  &  P.  402.  Moore,  474. 

(2)  Cro.    Eliz.    558,    591;    S.    C.  (3)  Stat.  9  Hen.  HI.  c.  30. 
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Thb  Eabl  of       (Coleridge,  J. :  There  seems  to  be  no  distinction  between 

v,  "  consuetudines  "  and  "  libersB  consuetudines  "  (i). 

Saul. 

LoBD  Dbnman,  Ch.  J. :  In  the  passage  cited  from  Co.  Litt.  58  b 
it  is  said  that  the  justices  in  Eyre  are  to  enquire  *'de  novis  con- 
Buetudinibus  levatis."  If  **  consuetudines  "  meant  only  tolls 
customarily  taken,  would  not  that  be  a  contradiction  ?) 

Cur,  adv.  vvU, 

Lord  Dbnman,  Gh.  J.  in  this  Term  (June  8rd)  delivered  (he 
judgment  of  the  Court  : 

In  this  case  a  charter  was  put  in  containing  a  grant  of  the 
fair,  by  the  words  **  Sciatis  nos  concessisse  et"  "  confirmasse ; " 
and  the  fair  was  granted  '^  cum  omnibus  libertatibus  et  liberis 
[  *93i  ]  consuetudinibus  ad  hujusmodi  mercatum  *et  feriam  pertinen- 
tibus."  The  jury  were  told  by  the  learned  Judge  who  tried  the 
cause  that  these  words  generally  signified  tolls ;  and,  upon  that 
direction,  a  new  trial  was  moved  for.  On  the  other  hand,  it  was 
said  that  the  words  might  mean  tolls  in  a  charter  of  confirma- 
tion, if  tolls  had  existed  before;  and  that  the  charter  would 
not  destroy  the  evidence  of  immemorial  usage.  Certainly  there 
was  much  probability  that  the  charter  mip;ht  have  been  one  of 
confirmation.  But  the  effect  of  the  charge  seems  to  have  been 
that,  even  if  the  charter  were  one  simply  of  grant,  the  words 
might  signify  tolls.  The  jury  therefore  may,  upon  that  charge, 
have  felt  themselves  bound  to  find  as  they  did,  though  they  were 
of  opinion  that  it  was  an  original  grant,  and  not  a  confirmation. 
From  the  high  respect  which  we  feel  for  the  learned  Judge,  and 
for  his  great  familiarity  with  questions  of  this  sort,  we  thought 
it  right  to  pause.  But  we  can  find  no  such  use  of  the  word. 
In  one  passage  in  Coke  (2)  those  words  appear  to  be  considered 
as  signifying  toll  created  newly :  but  we  cannot  find  any  instance 
in  which  it  has  been  held  that,  of  themselves,  they  conferred 

(1)  Mag.  Chart.  9  Hen.  III.  c.  9.  et   burgi    et    yillaB    et    barones    de 

'*  Oiyitas  London' habeat  omnes  liber-  quinque  portubus  et  omnes  portus 

tates  suas  antiquas  et  consuetudines  habeant  omnes  libertates  et  liberas 

suas.     Prsdterea,  volumus  et  oon-  oonsuetudines  suas." 
oedimus  qu6d  omnes  civitatee  ali»         (2)  Co.  Litt  58  b. 
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toll.    On  the  other  hand,  in  a  case  in  Cro.  Eliz.  (i),  and  another  thbEablof 

in  Strange  (2),  it  is  expressly  laid  down  that  tolls  cannot  be  so  ^®^^^®^''' 

described  in  an  original  grant.      The  rule  must  therefore  be  ^^^^« 
made  absolute.                                                         Ruk  absolute. 


HITCHCOCK  V.  WAY  (8).  ifST. 

(6  Adol.  &  Ellis,  943—952 ;    S.  C.  2  N.  &  P.  72 ;  W.  W.  &  D.  491 ;    6  L.  J.         [  943  ] 

(N.  S.)  K.  B.  215.) 

Where  the  law  is  altered  by  statute,  pending  an  action,  the  law  as  it 
existed  when  the  action  was  commenced  must  decide  the  rights  of  the 
parties,  unless  the  Legislature,  by  the  language  used,  show  a  clear  intention 
to  vary  the  mutual  relation  of  the  parties. 

Assumpsit  by  indorsee  against  acceptor  of  a  bill  of  exchange 
for  250Z.  Plea,  non  assumpsit.  Issue  was  joined  in  1831.  On 
the  trial  before  Coleridge,  J.,  at  the  sittings  in  Middlesex  in 
Trinity  Term,  18S6,  it  appeared  that  the  bill  was  drawn  by 
Thomas  Hopkinson  on  the  defendant,  September  26th,  18S0, 
payable  to  Hopkinson  at  three  months,  Eind  was  accepted  by  the 
defendant  in  part  payment  of  a  wager  on  a  horse-race ;  and  that 
Hopkinson  indorsed  it  in  payment  of  a  debt,  to  a  party  who 
indorsed  it  to  the  plaintiff  also  in  discharge  of  a  debt,  in 
September,  1880.  It  was  urged,  for  the  defendant,  that  the 
bill  was  void  by  stat.  9  Ann.  c.  14,  s.  1  (4),  For  the  plaintiff, 
Stat.  5  &  6  Will.  lY.  c.  41  (sects.  1,  2)  (4)  was  relied  upon. 
The  learned  Judge  left  the  case  to  the  jury,  who  found  that  the 
bill  was  accepted  for  a  gambling  transaction,  but  that  both  the 
first  indorsee  and  the  plaintiff  took  it  innocently,  and  were  bond 
fide  holders  for  valuable  consideration.  A  verdict  was  taken  for 
the  plaintiff  for  the  amount  of  the  bill  and  interest,  and  leave 
given  to  move  to  enter  a  nonsuit. 

[The  motion  having  been  argued,  the  Coubt  took  time  for 
consideration.] 

(1)  Heddyy,  ir/tee/Aoiw<',  Cro.  Eliz.  v.  Amdell  (1880)  5  P.  D.  138,  141, 
558.  591 ;  Moore,  474.  49  L.  J.  P.  D.  &  A.  57,  58.— E.  0. 

(2)  HoUaway    v.    Smith,    2     Str.  (4)  See  now  the  Gaming  Act,  1845 
1171.  (8  &  9  Vict.  c.  109),  s.  18 ;  the  S.  L.  B. 

(3)  Referred  to  as  laying  down  the  Act,  1874 ;  and  the  Gaming  Act,  1892 
general  rule,  but  the  particular  Act  (55  &  56  Vict.  c.  9).— B.  C. 

in  question  distinguished  in  Ansdell 
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HiTOHcooK    LoBD  Denman,  Gh.  J.,  in  this  Term  (Jane  12th),  delivered  the 
Way.  judgment  of  the  Court  (i) :  After  stating  the  outline  of  the 

[  951  ]  case,  his  Lordship  proceeded : 

On  these  facts  the  defendant  obtained  a  rule  for  entering  a 
nonsuit  under  stat.  9  Ann.  c.  14.  The  plaintiff  set  up  stat.  5  &  6 
Will.  IV.  c.  41,  s.  1,  as  an  answer. 

The  action  had  been  brought  long  before  the  latter  Act  passed : 
the  plea  of  non  asmmpait,  pleaded  before  the  new  rules,  entitled 
the  defendant  to  make  his  present  defence.  After  issue  joined, 
the  Act  was  passed,  repealing  that  part  of  the  said  statute  which 
makes  the  bill  void,  and  enacting  that  any  bill  which,  if  this  Act 
had  not  passed,  would  have  been  void,  "  shall  be  deemed  and 
taken  to  have  been  made,  drawn,"  &c.,  "  for  an  illegal  con- 
sideration,*' and  the  same  consequences  shall  ensue.  The  plain- 
tiff argued  that  this  enactment  could  only  receive  effect  at  the 
time  of  trial,  and  the  Court  was  bound  to  act  upon  it  at  that 
period.  And  many  cases  were  cited  in  which  Acts  of  Parlia- 
ment repealing  and  altering  the  law  had  been  so  construed. 
But  they  all  turned  on  the  peculiar  wording  of  those  Acts,  which 
appeared  to  the  Court  to  compel  them  to  give  the  law  an  ex  post 
facto  operation.  It  is  enough  to  say  that  we  find  no  such  words 
in  the  5  &  6  Will.  lY.  c.  41,  and  are  of  opinion  in  general  that 
the  law  as  it  existed  when  the  action  was  commenced  must 
[  *952  ]  decide  the  rights  of  the  ^parties  in  the  suit,  unless  the  Legis- 
lature expresses  a  clear  intention  to  vary  the  relation  of  litigant 
parties  to  each  other. 

In  the  present  case  we  should  have  been  glad  to  come  to  a 
different  conclusion,  but  think  we  are  not  warranted  in  doing  so, 
but  that  the  rule  for  a  nonsuit  must  be  absolute. 

Rule  absolute. 
(1)  Lord  Denman,  Cb.  J.,  Littledale,  Patteson,  and  Ck>leridge,  JJ. 
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ARCHER  AND   Others,  Executors  of  Thomas  Archer        '^ 
V.  ISAAC  MARSH  (1).  [959] 

(6  Adol.  &  Ellis,  959—968 ;  S.  C.  2  N.  &  P.  562 ;  W.  W.  &  D.  641 ;  6  L.  J. 

(N.  S.)  K.  B.  244.) 

M.  executed  a  deed  reciting  that  he  had  entered  into  treaty  with  A. 
for  the  dispofial  of  the  business  of  a  carrier  from  London  to  certain  places 
in  Norfolk  and  Suffolk,  and  from  those  places  to  London,  which  M. 
carried  on  and  intended  relinquishing  to  A. :  that  it  was  thereupon 
stipulated  that  M.,  his  heirs,  executors,  and  administrators,  should  not 
at  any  time  thereafter  exercise  the  trade  of  a  common  carrier  trom  &c. 
to  &c.  (as  above),  and  that  A.  should  pay  M.  a  certain  sum  for  the  good- 
will. After  reciting  further  the  actual  resignation  of  the  business  by 
M.,  and  payment  of  the  sum  stipulated,  M.,  in  consideration  of  such 
payment,  covenanted  to  A.,  his  executors,  administrators,  and  assigns, 
that  M.,  his  heirs,  executors,  and  administrators,  should  not  take  in  or 
convey  any  goods  or  articles  whatever  from  London  to  the  other  places 
above  mentioned,  or  from  them  to  London,  which  places  were  formerly 
connected  with  the  said  carrying  concern,  and  for  the  relinquishment  of 
the  carriage  to  which  M.  had  received  the  above  consideration. 

A.*8  executors  brought  covenant  on  the  deed,  and  alleged  as  a  breach 
that  M.  had  taken  in  and  conveyed  divers  goods  and  articles  from  London 
to  other  places  above  mentioned,  which  were  before  the  making  of  the 
deed  connected  &c.,  and  from  those  places  to  London,  contrary  to  the 
tenor  of  the  deed  and  of  his  covenant  therein.  Held  (on  objection  taken 
to  the  declaration  upon  demurrer  to  the  plea), 

1.  That  the  breach  was  assigned  with  sufficient  particularity,  though 
it  did  not  allege  that  M.  conveyed  the  goods  as  a  common  carrier. 

2.  That,  where  a  party  has  agreed  to  forego  a  business  for  a  considera- 
tion, the  Court  cannot  enter  into  the  reasonableness  of  the  restraint  as 
compared  with  the  consideration;  and,  therefore,  that,  although  the 
restriction  here  was  unlimited  as  to  time,  the  covenant  could  not  be 
pronounced  void  as  operating  in  undue  restraint  of  trade. 

CoYBNANT  on  a  deed  poll.  The  declaration  recited  a  deed, 
which  was  afterwards  set  out  on  oyer^  and  the  material  parts 
of  which  were  as  follows. 

The  deed,  dated  January  17th,  1814,  was  executed  by  Robert 
Marsh,  the  defendant  Isaac  Marsh,  and  others,  and  recited  that 
the  said  Robert  Marsh  and  the  other  parties  to  the  deed  (naming 
them)  did  some  time  since  carry  on  the  trade  or  business  of 
carriers  from  London  to  Cambridge,  Norwich,  Brandon,  Swaflf- 
ham,  Dereham,  and  various  other  parts  of  Norfolk  and  elsewhere, 
under  the  firm  &c.,  and  being  desirous  of  disposing  of  part  of 
such  concern,  they  did,  in  April,  1812,  enter  into  a  treaty  with 

(1)  See  Hitchcock  v.  Cvktr,  p.  522,  antty  and  note  there.— B.  C. 
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Aboheb      Thomas  Archer  of  &c.,  common  carrier  (the  testator),  for  the 
Marsh.      disposal  of  such  branch  or  part  of  their  said  business  as  extended 
to  or  from  Swaffham,  Mundford,  Mildenhall,  and  the   several 
[  "960  ]       other  parishes  or  ♦places  contiguous  or  near  thereto,  or  to  either 
of  them,  to  London,  or  from  London  to  any  or  either  of  such 
towns  or  parishes  as  were  above  specified,  or  any  other  parish 
or  place  contiguous  or  near  to  either  of  them,  and  which  said 
towns  &c.,  and  the  towns  and  places  intended  to  be  included 
as  contiguous  &c.,  were  considered  as  belonging  to  their  trade 
carried  on  by  them  to  Swaffham,  and  known  and  distinguished 
by  the  "  Swaflfham  waggon  concern,"  which  waggon  concern  it 
was  their  intention  to  give  up  and  relinquish  to  the  said  Thomas 
Archer;  and  upon  such  treaty  it  was  stipulated  that  the  said 
Bobert  Marsh  and  others  should  not,  or  should  any  or  either  of 
them,  their,  any  or  either  of  their  heirs,  executors  or  administrators 
at  any  time  or  times  thereafter  exercise  the  trade  or  business 
of  a  common  carrier  or  common  carriers  from  any  or  either  of 
such  parishes  or  places,  or  parts  adjacent  thereto,  to  London,  or 
from  London  to  any  or  either  of  such  parishes  or  places,  or  parte 
adjacent  thereto,  and  as  were  formerly  considered  as  belonging 
to  their  Swaffham  concern ;  and  that,  as  an  equivalent  for  the 
good  will  or  profit  likely  to  be  derived  to  the  said  Thomas  Archer 
from  taking  such  part  of  their  concern  or  business,  the  said 
Thomas  Archer  should   pay  unto  the  said  Bobert  Marsh  and 
others  Is.  for  every  firkin  of  butter  to  be  carried  by  the  waggon 
of  the  said  Thomas  Archer  from  Swaffham  to  London,  as  would 
have  been  conveyed  by  them  had  they  continued  to  conduct  and 
carry  on  such  branch  or  part  of  their  said  business  or  concern 
from  that  time  to  the  5th  day  of  April  now  last  past,  being  one 
third  part  of  the  carriage  of  such  butter ;  to  which  terms  the 
said  Thomas  Archer  consented':  The  deed  then  stated  that  the 
[  *96i        Baid  Bobert  Marsh  and  others  had  ^resigned  the  said  part  of 
the  business  to  Thomas  Archer,  who  had  from  that  time  carried 
it,  and  still  did  carry  it,  on  upon  his  own  account :  and  that  an 
account  had  been  taken  of  the  said  third  part  of  the  carriage  of 
butter  from  Swaffham  to  London,  which  amounted  to  808Z.  9«. ; 
and  it  then  proceeded :  Now,  therefore,  know  ye  that,  in  con- 
sideration &c.   (of  808^  98.,  the  full  payment  of  which  was 
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acknowledged),  they  the  said  Bobert  Marsh,  &c.,  do  hereby,  for  Abchbb 
themselves,  severally  and  respectively,  and  for  their  several  mabbh. 
and  respective  heirs,  executors,  and  administrators,  covenant, 
promise,  and  agree  to  and  with  the  said  Thomas  Archer,  his 
executors,  administrators,  and  assigns,  by  these  presents,  in 
manner  following:  that  is  to  say,  that  they  the  said  Bobert 
Marsh,  Isaac  Marsh,  &c.  (naming  the  other  parties),  their  heirs, 
executors,  and  administrators,  shall  not,  nor  will  any  or  either 
of  them,  by  themselves  or  any  of  themselves,  or  any  of  them- 
selves jointly  or  separately,  or  in  partnership  with  any  other 
person  or  persons  whomsoever,  or  by  their,  any  or  either  of  their 
partners,  servants,  or  agents,  take  in  or  convey  any  goods  or 
articles  of  any  description  whatsoever  from  London  to  any  or 
either  of  such  parishes  or  places  whatsoever,  or  any  other  parish 
or  place  contiguous  or  near  thereto,  and  as  were  formerly  con- 
nected with  the  said  Swaffham  waggon,  and  usually  carried 
thereby,  or  take  in  or  convey  any  butter,  goods,  or  other  articles 
of  any  description  whatsoever  from  Swaffham,  Mundford,  or  any 
or  either  of  such  other  parishes  or  places,  or  any  other  parish 
or  place  contiguous  or  near  thereto,  to  London,  upon  any  account 
or  pretext  whatsoever,  which  said  places  were  formerly  connected 
with  *their  said  Swaffham  concern,  and  for  the  relinquishment  [  *962  ] 
of  the  carriage  to  which  they  have  received  the  consideration 
before  mentioned.    In  witness,  &c. 

The  breach  assigned  in  the  declaration  was,  that  defendant, 
after  the  making  of  the  deed,  viz.  on  &c.,  and  on  divers  other 
days  &c.,  hath  taken  in  and  conveyed,  and  still  continues  to 
take  in  and  convey,  divers  goods  and  articles  from  London  to 
Swaffham,  Mundford  and  Mildenhall,  and  to  divers  other 
parishes  and  places  contiguous  and  near  thereto,  which  were, 
before  the  making  of  the  said  deed,  connected  with  the  said 
Swaffham  waggon,  and  usually  carried  thereby,  to  wit  &c. 
(mentioning  a  number  of  places  in  Norfolk  and  Suffolk,  among 
which  was  Beachamwell),  and  hath  taken  in  and  conveyed,  and 
still  continues  &c.,  divers  goods  and  articles  from  Swaffham 
<&c.,  and  divers  other  parishes  and  places  contiguous  and  near 
thereto,  which  were,  before  the  making  of  the  said  deed,  con- 
nected (fee,  viz.  &c.,  to  London,  contrary  to  the  tenor  and  effect 
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abcheb      of  the  said  deed  poll,  and  of  the  covenant  of  the  said  defendant 

Mabsh.      ^^  ^^^^  behalf  made  as  aforesaid. 

Sixth  plea.  As  to  the  carrying,  &c.,  goods  from  Beachamwell 
to  London,  that  defendant  did  not  at  any  time  &c.  take  in  or 
convey  or  continue  to  take  in  or  convey  from  Beachamwell  to 
London  any  other  goods  or  articles  than  rabbits,  and  that 
rabbits  were  not,  at  any  time  before  the  making  of  the  deed, 
usually  carried  by  the  said  Swaffham  waggon,  or  connected  with 
the  said  Swaffham  concern ;  and  that  the  carriage  of  rabbits  was 
not  any  part  of  the  branch  of  the  said  business  mentioned  in  the 
deed  to  have  been  resigned  to,  and,  at  the  time  of  the  making 

[  •963  ]  of  the  said  deed,  carried  on  *by,  Thomas  Archer,  or  for  the 
relinquishment  of  which  Robert  Marsh,  &c.,  had  received  the 
consideration  &c.     Verification. 

General  demurrer  and  joinder.  The  ground  of  demurrer 
stated  in  the  margin  was,  that  the  defendant  was  precluded  by 
his  covenant  from  carrying  rabbits  as  well  as  other  things. 
The  defendant  stated,  as  the  points  to  be  argued  on  his  side, 
that  the  deed  precluded  him  only  from  carrying  such  articles 
as  were  theretofore  usually  carried  by  the  Swaffham  waggon 
and  connected  therewith,  and  that  rabbits  were  admitted  by 
the  demurrer  not  to  be  such  articles,  &c. ;  that  the  pleadings 
disclosed  no  consideration  for  giving  up  the  branch  of  business 
mentioned  in  the  sixth  plea,  and  that  the  absence  of  such 
consideration  was  admitted  by  the  demurrer:  Also,  that  the 
declaration  showed  no  cause  of  action,  the  deed  being  an  agree- 
ment in  undue  restraint  of  trade ;  nor  did  the  declaration  show 
that  the  defendant  had  conveyed  any  goods  as  a  common  carrier. 
The  demurrer  was  argued  in  last  Michaelmas  Term  (i). 

*  ♦  *  *  * 

[  966  ]       Lord  Denman,  Gh.  J. : 

I  think  there  is  no  doubt  on  any  point  but  the  restraint 
of  trade.    We  will  wait  the  decision  of  Hitchcock  v.  Coker. 

Cur.  adv.  vuU. 


(1)  November  18th,   1836.    Before  Lord   Demnan,    Ch.   J.,    Fatteeon, 
Williams,  and  Coleridge,  JJ. 
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LoBD  Dbnman,  Gh.  J.  in  this  Term  (June  12th)  delivered  the       aboheb 
jadgment  of  the  Goubt  :  Mab^h. 

This  case  arose  on  a  covenant  entered  into  between  the  [  967 
plaintiffs  and  the  defendant  and  others,  that  the  latter,  for 
considerations  specified,  should  relinquish  to  the  former  a  certain 
portion  of  their  carrying  trade,  and  abstain  from  exercising 
it  within  certain  limits.  The  breach  alleged  was,  that  the 
defendant  had  still  continued  it :  and,  as  the  defence  rested  on 
the  supposed  illegality  of  the  agreement  as  in  restraint  of  trade, 
which  nearly  resembled  the  case  of  Hitchcock  v.  Coker  (i),  decided 
in  this  Court  in  last  Easter  Term,  and  pending  in  the  Court 
of  Error  at  the  time  of  the  argument,  it  was  determined  to 
postpone  our  judgment  till  that  case  should  be  finally  decided. 

The  particular  objection  to  the  agreement,  which  was  common 
to  the  present  case  and  that  above  mentioned,  was,  that  the 
restraint  was  much  more  extensive  than  was  necessary  for  the 
full  protection  of  the  plaintiff,  the  purchaser  of  the  good  will  of 
the  business. 

The  Court  of  Error  has  reversed  our  judgment,  on  the 
principle  that  the  restraint  of  trade  in  that  case  could  not  be 
really  injurious  to  the  public,  and  that  the  parties  must  act 
on  their  view  of  what  restraint  may  be  adequate  to  the  protection 
of  the  one,  and  what  advantage  a  fair  compensation  for  the 
sacrifice  made  by  the  other. 

We  may  observe  that  our  own  opinion,  when  Hitchcock  v- 
Coker  (i)  was  under  discussion,  leant  much  the  same  way ;  but 
we  thought  ourselves  bound  by  the  authority  of  Horner  v. 
Graves  (2),  where  the  Court  of  Common  Pleas  entered  into 
an  inquiry  into  the  terms  *of  the  contract  between  the  parties.  [  *968  ] 
That  case  appears  to  be  overruled  by  the  late  decision  in  error. 
We  not  only  bow  to  its  authority,  but  think  that  in  this  respect 
it  establishes  a  more  correct  and  much  more  convenient  rule  of 
law.    Our  judgment  must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 
(1)  Ante,  p.  522.  (2)  33  E.  E.  635  (7  Bing.  735). 
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1837.  BERKLEY  v.  WATLING,  NAVE,  anD  CRISP. 

—^'         (7  AdoL  &  EUis,  29—39 ;  S.  C.  2  N.  &  P.  178 ;  6  L.  J.  (N.  S.)  K.  B.  195.) 

'-       -I  Declaration,  in  assumpsit,  stated  that  defendants  W.  and  N.  were 

owners  of  a  skip ;  that,  in  consideration  that  plaintiff  at  their  request 
shipped  goods  on  board  to  be  delivered  to  him,  W.  and  N.  promised  to 
deliver :  breach,  non -delivery.  N.  pleaded  separately,  and  tnLversed  the 
Hhipment  On  the  trial,  plaintiff  produced  a  bill  of  lading,  signed  by 
the  captain  of  the  ship,  transmitted  to  plaintiff  by  W.,  stating  the  goods 
to  be  shipped  by  W.,  to  be  delivered  to  plaintiff  or  his  assigns.  Proof 
also  was  given  to  show  that  plaintiff  held  the  bill  for  value.  W.  was  the 
managing  owner : 

Held,  that  N.  might  produce  evidence  that  the  goods  were  not  shipped 
in  fact,  and  was  not  estopped  by  the  bill  of  lading,  supposing  such 
estoppel  to  exist  in  general,  inasmuch  as  the  plaintiff  could  support  his 
issue  only  by  making  W.  his  agent,  and  if  W.  was  so,  the  plaintiff  was 
cognisant,  through  him,  of  the  fact. 

Qucure,  whether,  generally,  a  bill  of  lading  be  conclusive  evidence  of 
the  shipment,  as  against  the  ship  owner,  in  favour  of  a  holder  of  the  bill 
for  value.    SernbU^  per  LrrxLEDALB,  J.,  that  it  is  not  ( 1 ). 

Assumpsit.  The  declaration  stated  that  the  defendants, 
before  and  at  &c.,  to  wit,  29th  April,  1885,  were  owners  of 
a  ship  called  the  Search,  then  lymg  at  Great  Yarmouth,  and 
bound  to  Newcastle,  and  that  the  plaintiff,  at  their  request, 
caused  to  be  shipped,  in  and  upon  the  said  ship,  then  lying 
as  aforesaid  &c.,  and  bound  &c.,  of  which  John  BIyth  was 
master  for  the  then  present  voyage,  divers  goods,  to  wit  168 
quarters  of  wheat,  to  be  delivered  at  Newcastle  to  the  plaintiff  or 
his  assigns,  he  or  they  paying  freight ;  that  defendants,  in 
consideration  &c.,  promised  to  deliver  the  goods  at  Newcastle, 
plaintiff  or  his  assigns  paying  freight ;  that  afterwards,  to  wit 
1st  May,  1885,  the  ship  departed  from  Yarmouth  on  the  said 
voyage,  and  afterwards,  to  wit  11th  May,  1835,  arrived  at 
Newcastle  ;  but  defendants  did  not  deliver,  &c. 

The  defendant  Watling  pleaded  separately  non  assumpsit. 
The  two  other  defendants  pleaded  jointly.  1.  Non  assumpsU. 
2.  That  the  plaintiff  did  not  cause  the  goods  to  be  shipped  in 
and  upon  the  said  vessel.  8.  That  the  defendants  did  convey, 
&c.    On  these  pleas  issues  were  joined. 

(1)  This  opinion  was  acted  on  by  is  now  unquestioned  law.  See  also 
the  Court  of  Exchequer  in  Jesael  v.  McLean  and  Hope  v.  Fleming  (H.  L. 
Bath  (1867)  L.  E.  2  Ex.  267,  and      1871)  L.  E.  2  H.  L.  Sc.  128.— B.  C. 
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On  the  trial  before  Tindal,  Gb.  J.,  at  the  Summer  *  Assizes  for      Bebklet 
the  town  and  county  of  Newcastle,  1836,  a  verdict  was  found  for     watliwo. 
the  plaintiff,  subject  to  the  opinion  of  this  Court  upon  a  case,        [  *30  ] 
which  was  substantially  as  follows  : 

The  plaintiff  was  a  corn  factor,  residing  and  carrying  on 
business  at  Newcastle.  The  defendant  Watling  was,  during 
the  years  1888,  1884,  and  1885,  a  merchant  residing  at  Great 
Yarmouth  ;  and,  during  that  time,  had  several  dealings  with  the 
plaintiff,  in  the  way  of  consigning  from  Yarmouth,  to  the 
plaintiff  at  Newcastle,  cargoes  of  corn  for  sale  on  commission. 
The  ship  Search  had  been  engaged  occasionally  in  bringing 
cargoes  of  com  from  Yarmouth  to  Newcastle,  from  Watling 
to  the  plaintiff  and  other  merchants  and  factors  in  Newcastle 
during  those  years :  and,  at  the  time  of  signing  the  bill  of  lading 
after  mentioned,  the  three  defendants  were  the  owners  of  the 
Search,  whereof  John  Blyth  was  the  master,  and  Watling  the 
managing  owner  at  Yarmouth. 

On  2nd  May,  1885,  the  plaintiff  received  a  bill  of  lading 
for  168  quarters  of  wheat,  signed  by  Blyth,  then  the  master 
of  the  Search ,  lying  at  Yarmouth,  and  bound  on  a  voyage 
to  Newcastle,  of  which  bill  of  lading  the  following  is  an  extract. 

''  Shipped,  in  good  order  and  well  conditioned,  by  John  Watling, 
in  and  upon  the  good  ship  called  the  Search,  whereof  John  Blyth 
is  master,  for  this  present  voyage,  and  now  lying  in  the  port 
of  Great  Yarmouth  and  bound  for  Newcastle,  168  quarters  of 
wheat,  being  marked,*'  &c.,  ''  and  are  to  be  delivered  in  the  like 
good  order  and  well  conditioned  at  the  aforesaid  port  of  New- 
castle," ''  unto  Mr,  John  Berkley,  or  to  his  assigns,  he  or  they 
paying  freight  for  the  said  goods,  nine  shillings ''  &c.  ***  In  [  *3i  ] 
witness  whereof,  the  master  or  purser  of  the  said  ship  hath 
affirmed  to  two  bills  of  lading,"  &c.  Dated  Great  Yarmouth, 
29th  April,  1885. 

This  bill  of  lading  was  enclosed  in  a  letter  from  Watling  to  the 
plaintiff,  dated  Yarmouth,  80th  April,  1885,  of  which  the  following 
is  an  extract :  ''  Anticipating  that  you  can  have  no  objection  to 
the  transhipment  of  the  wheat  per  Herring  to  Search,  I  have 
done  so,  and  annexed,  or  rather  enclosed,  you  have  the  bill 
of  lading.     1  have  suffered  more  than  once  by  wheat  going 
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Bkeklby     to  Sunderland,  and  think  you  will  approve  of  this  arrangement." 
Watlino.     "  I  should  like  to  put  100  qrs.  more  on  board,  but  you  keep  me 
short  of  money." 

Watling,  by  a  letter  dated  Yarmouth,  18th  April,  1886,  had 
inclosed  a  bill  of  lading  for  the  same  168  quarters  of  wheat, 
signed  by  the  master  of  a  vessel  called  the  Herring^  of  which 
letter  the  following  is  an  extract :  "  The  Herring  is  bound  for 
Sunderland  with  some  anchors  :  and  I  have  put  168  quarters  of 
wheat  on  board,  as  per  annexed  bill  of  lading,  which  you  will 
please  insure  for  350Z.,  and  remit  me  a  similar  amount  by 
return."  In  answer  to  which,  the  plaintiff  sent  Watling  200L, 
as  an  advance  on  the  wheat  mentioned  in  the  bill  of  lading,  by  a 
letter  dated  22nd  April,  1885,  which  Watling  received.  Subse- 
quently, Watling  wrote  and  sent  to  the  plaintiff  a  letter,  dated 
25th  April,  1885,  in  which  he  acknowledged  the  receipt  of  200^., 
observing,  however,  that  it  should  have  been  another  hundred ; 
and  added,  ''  I  will  endeavour  to  get  the  Herring  to  go  to  your 
quay."  Also  a  second  letter  of  27th  of  April,  1885,  in  which  he 
said,  **  The  Herring  will  not  go  to  your  quay ;  and,  as  Sunderland 
[  'sz  ]  is  likely  to  *prove  a  losing  market,  I  purpose,  with  your  per- 
mission, to  reship  the  wheat  into  the  Search,  or  some  other  vessel, 
and  do  hope  this  will  meet  your  approbation.  The  insurance  can 
be  transferred.    Waiting  your  reply,  I  remain,"  &c. 

On  the  2nd  of  May  the  plaintiff  wrote,  and  sent  to  Watling,  a 
letter  of  which  the  following  is  an  extract :  ''  Your  wheat  I  think 
will  come  to  a  good  market,  as  we  have  an  advance  to-day  ;  you 
never  had  reason  to  complain  of  my  remittances,  but  you  have 
frightened  me  on  many  occasions  ;  and  the  delay  in  your  ship- 
ments, after  bill  of  lading,  annoys  me.  Of  course  my  capital 
is  limited  and  not  large  :  the  times  have  not  enabled  me  either 
to  increase  it:  but,  if  you  will  not  deprive  me  of  confidence 
in  the  shipping  documents,  and  dispatch  your  shipments  with 
promptitude,  I  will  let  you  be  very  little  money  out  in  your 
consignments  to  me." 

The  Search  afterwards  sailed  from  Yarmouth,  and  arrived 
at  Newcastle  without  the  wheat ;  in  consequence  whereof  the 
plaintiff,  by  letter  dated  20th  May,  1885,  applied  to  the  defendant 
Nave,  as  follows  :  "  Mb.  Jambs  Nave.    Ae  one  of  the  owners  of 
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the  ship  Search,  I  have  to  require  of  you  the  value  of   168      Berkley 
quarters  of  wheat,  shipped  therein  according  to  bill  of  lading  to     watling. 
my  order,  dated  the  29th  of  April,  the  vessel  having  arrived  here 
without  the  wheat." 

An  answer,  of  which  the  following  is  an  extract,  was  sent  by 
defendants'  attorneys,  dated  May  27th :  "  Sib, — Mr,  Nave  has 
handed  to  us  your  letter,  to  which  he  has  requested  us  to  reply. 
As  Mr.  Watling,  who  was  the  ship's  husband  for  the  Search,  has 
left  the  town,  we  have  to  request  that  you  will  send  the  bill 
of  ^lading  to  some  one  of  your  correspondents  here,  in'  order  [  *33  ] 
that  we  may  have  an  opportunity  of  inspecting  the  same.  We 
are  &c.,  Reynolds  and  Palmer." 

The  plaintiff  wrote  also  on  the  20th  of  May,  1885,  to  Mr.  6. 
D.  Palmer,  owner  of  the  Herring,  as  follows :  **  Sir, — As  owner 
of  the  Herring,  I  have  to  require  of  you  the  value  of  168 
quarters  of  wheat,  shipped  by  Mr.  J.  Watling  of  Yarmouth, 
according  to  bill  of  lading  transmitted  to  me,  and  dated  18th 
of  April,  this  vessel  not  having  delivered  the  same." 

The  corn,  if  delivered  at  Newcastle  by  the  Search,  would  have 
been  of  the  value  of  860Z.  Watling  was,  and  still  is,  indebted 
to  the  plaintiff,  over  and  above  the  200Z.  advanced  as  aforesaid, 
in  the  sum  of  72Z.  16«.  5d. 

On  the  part  of  the  defendants  Nave  and  Crisp,  evidence  was 
offered  to  show  that,  although  the  master  signed  the  bill  of  lading 
for  the  com  as  aforesaid,  yet  no  part  of  the  corn  was  shipped  on 
board  of  the  Search,  as  therein  expressed.  This  evidence  was 
objected  to  on  the  part  of  the  plaintiff,  but  was  received,  the 
question  as  to  its  admissibility  to  be  a  question  in  this  case.  (The 
case  then  stated  parol  evidence  given  to  the  above  effect.)  If  the 
Court  should  think  that  the  evidence  was  not  admissible,  the  case 
was  to  be  considered  as  if  such  evidence  had  not  been  stated. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiff  was  entitled  to  recover  ? 

W.  H.  Watson,  for  the  plaintiff : 

The  question  is,  whether,  when  a  bill  of  lading  is  handed 
over  for  value,  the  ship-owner  can  say  that  the  goods  were 
not  shipped  which  the  bill  asserts  to  have  been  shipped.    In 
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bebkley  Howard  *y.  Tucker  (1)  it  was  held  that,  where  a  bill  of  lading 
Watlino.  had  been  indorsed  over  for  value,  the  ship-owners  could  not  deny, 
[  *34  ]  as  against  the  indorsee,  that  freight  had  been  paid,  as  stated  in 
the  bill.  In  Bates  v.  Todd  (2)  Tindal,  Gh.  J.  held  that  a  bill 
of  lading  was  not  conclusive  as  between  the  actual  shipper  and 
the  ship-owner :  but  here  the  plaintiff  is  a  holder  for  value ;  and 
to  admit  the  evidence  would  be  like  admitting  proof  of  want 
of  original  consideration  against  a  bond  fide  holder  of  a  bill  of 
exchange.  The  effect  of  the  trans-shipment  from  the  Herring 
to  the  Search  can  make  no  difference :  it  is  analogous,  merely, 
to  the  substitution  of  one  bill  of  exchange  for  another.  The 
plaintiff,  perhaps,  acted  improperly  in  writing  to  the  owner  of 
the  Herring  ;  but  that  cannot  prevent  his  being  a  holder  of  the 
bill  of  lading  of  the  Search  for  value.  By  the  bill  of  lading  the 
captain  admits  the  shipment  and  engages  to  convey.  If  it  be 
argued  that  the  captain  is  agent  for  the  ship-owners  only  after 
the  actual  shipment,  and  that  he  is  not  authorised  to  sign  the 
bill  of  lading  till  that  has  taken  place,  the  answer  is,  that  the 
acts  of  a  general  agent,  exceeding  the  authority,  bind  the 
principal,  though  the  acts  of  a  paiAicular  agent  do  not :  Paley's 
Prin.  and  Ag.  162  (Brd  ed.).  It  is  like  an  indorsement  by  an  agent 
who  has  a  general  authority  to  indorse  from  time  to  time;  that 
binds  the  principal,  though  made,  in  the  particular  instance,  con- 
trary to  his  order.  Now  the  captain  is  a  general  agent.  If  he  sign 
a  bill  of  lading  for  particular  goods,  he  binds  the  owner:  the  way 
[  'as  ]  to  avoid  this  is  to  add  **  contents  *unknown : "  Abbott  on  Shipping, 
217  (5th  ed.).  The  Court  will  uphold  the  negotiability  of  bills  of 
lading.  It  is  the  constant  practice  to  send  them  before  the  goods 
arrive :  and  the  receipt  of  them  authorises  the  factor,  by  the 
common  law,  to  sell  them,  and,  by  stat.  6  Geo.  lY.  c.  94,  to 
pledge.  The  transferree  of  the  bill  is  owner  of  the  goods,  to  all 
intents,  as  is  laid  down  by  Buller,  J.  in  Lickharrow  v.  Mason  (s). 

(Patteson,  J. :  Is  there  any  instance  of  an  action  by  a  oon- 
signee  of  a  bill  of  lading  before  the  actual  delivery  of  the  goods? 
With  whom  is  the  contract  ?) 

(1)  35  H.  E.  418(L  B.  &  Ad.  712).  (3)  1  B.  H.  425(2 T.B.  63;  6 East, 

(2)  42E. E. 766(1  Moo. &Bob.  106).      22,  ?<.)* 
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The  consignee  is  the  party  to  enforce  the  contract  against  the     Bebklet 
ship-owners.  Watlino. 

(Pattbson,  J. :  That  seems  not  to  be  so:  in  Moore  v.  Wilson  (i) 
it  was  held  no  variance  to  describe,  in  a  declaration,  the  freight 
as  payable  by  the  consignor,  though  in  fact  payable  by  the 
consignee.) 

In  Sargent  v.  Morris  (2),  where  the  goods,  by  the  bill  of  lading, 
were  to  be  delivered  to  the  consignor,  and,  in  his  name,  to  the 
consignee,  it  was  held  that  an  action  for  damage  to  the  goods 
shonld,  on  the  special  form  of  the  contract,  be  brought  by  the 
consignor,  the  consignee  being  there  merely  an  agent ;  but,  in 
general,  the  consignee  sues. 

(Pattbson,  J.  :  That  is  after  a  delivery,  which  vests  the 
property.) 

Perhaps  no  instance  of  an  action  by  the  consignee  before 
delivery  is  reported:  but  the  bill  of  lading  always  represents 
the  property ;  and  advances  are  made  on  it. 

(Pattbson,  J. :  This  is  assumpsit :  what  contract  is  there 
between  the  ship-owner  and  the  assignee  of  the  bill  of  lading  ? 
Is  there  any  instance  of  a  mere  indorsee  suing  the  ship-owner?) 

As  to  the  effect  of  an  acknowledgment  made  to  the  party  to 

whom  *the   goods  are  transferred,  Hawes  v.  Watson  (3)  is  an       [  •36  ] 

authority  for  the  plaintiff. 

Wightman^  contra,  for  the  defendants  Nave  and  Crisp: 

If  the  statement  in  the  bill  of  lading  had  led  to  any  act 
changing  the  situation  of  the  parties,  perhaps  it  might  have 
bound  the  parties  to  the  bill  (4).  But,  generally,  such  an 
admission  is  not  conclusive:  even  a  receipt  is  not  so:  Graves 
V.  Key  (6),  Skaife  v.  Jackson  (6). 

(1)  1  B.  R  347  (1  T.  B.  659).  v.  8ear$,  p.  538,  arUe  (6  Ad.  &  El. 

(2)  22  E,  R.  382  (3  B.  &  Aid.  277).  474). 

(3)  26  B.  B.  448  (2  B.  &  C.  540).  (5)  3  B.  &  Ad.  313. 

(4)  See  the  judgment  in  Pickard  (6)  3  B.  &  C.  421. 
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Berkley         (Lord  Denman,  Gh.  J. :  A  receipt  is  not  a  negotiable  instrument.) 

V. 

ATLiNo.  fjij^^  negotiability  could  not  make  the  bill  of  lading  conclusive, 
where  the  situation  of  the  parties  was  not  changed.  In  Hatcard 
V.  Tucker  (i)  Lord  Tbntbrdbn,  at  Nisi  Prius,  pointed  out  that  the 
indorsees  of  the  bill  of  lading  had  probably,  in  consequence  of 
the  statement  in  it  that  the  freight  was  paid,  received  it  at  a 
value  which  they  would  otherwise  have  thought  inadequate. 
Bates  V.  Todd  (2)  shows  that  the  bill  is  not  conclusive  between 
the  consignor  and  the  ship-owner :  if  it  be  not  in  all  cases  con- 
clusive, then  the  question  must  be,  in  each  instance,  as  to  the 
effect  it  has  had  in  changing  the  situation  of  parties.  There  is 
no  instance  of  an  action  where  there  has  actually  been  no  ship- 
ment ;  it  was  suggested  hypothetically  in  the  earlier  judgment 
of  BuLLER,  J.,  in  lAckbarrow  v.  Mason  (3),  where  it  is  said  that 
the  consignee  might  sue  the  captain  for  his  fraud.  Here  the 
attempt  is  to  make  the  innocent  ship-owners  liable.  The 
advance  is  made  on  the  bill  of  lading  of  the  Herring :  Watling 

[  *»7  ]  may  be  liable  *for  not  sending  the  corn ;  but  that  does  not  affect 
the  ship-owners.  No  change  in  the  situation  of  the  parties 
results  from  the  bill  of  lading  of  the  Search.  The  argument  on 
the  other  side  would  indeed  apply  with  more  force  against  the 
owners  of  the  Herring. 

(Pattbson,  J. :  Suppose  the  consignor  had  brought  the  action, 
how  could  the  bill  of  lading  be  conclusive  in  his  favour  ?  The 
fact  would  be  within  his  own  knowledge.  Then,  how  does  the 
present  plaintiff  become  a  party,  except  by  making  Watling 
his  agent  ?) 

That  objection  is  conclusive ;  the  defendants  are  sued  only 
as  ship-owners  by  the  party  who  puts  himself  in  the  place 
of  consignor. 

W.  H.  Watson,  in  reply : 

Button  V.  Solomonson  (4)  and  Browne  v.  Hodgson  (6)  show 
that  the  property  would  be  in  the  plaintiff  immediately  on  the 

(1)  36  R.  R.  418  (1  B.  &  Ad.  712).     (3)  1  R.  R.  425  (2  T.  R.  73,  76). 

(2)  42  R.  R.  766  (I  Moo.  &  Rob.  (4)  7  R.  R.  883  (3  Bos.  &  P.  582), 
106).  (5)  2  Camp.  36. 
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shipping.  He  held  the  bill  for  value.  It  is  scarcely  disputed  Bebklby 
that  the  owners  of  the  Herring  would,  in  the  original  state  of  watling. 
things,  have  been  liable  for  not  delivering.  Then  the  plaintiff, 
having  assented  to  the  substituted  contract,  loses  the  right 
against  them,  but  acquires  one  against  the  owners  of  the  Search. 
The  negotiability  of  the  bill  of  lading  appears  from  Abbott  on 
Shipping,  888  (6th  ed.). 

(LiTTLBDALE,  J. :  But  your  argument  fails  in  this,  that, 
whatever  estoppel  may  exist  generally  against  ship-owners, 
here  Watling  stands  in  a  double  capacity :  he  is  agent  to 
the  plaintiff.) 

He  is  shipper  as  well  as  owner:  and  the  presumption  of  his 
performance  of  the  duty  of  shipping  the  goods  is  the  stronger. 
It  does  not,  however,  appear  that  the  plaintiff  knew  Watling  to 
be  an  owner.  It  is  a  case  of  consignor  and  consignee,  not  of 
principal  and  agent. 

Lord  Dbnman,  Ch.  J. :  [  38  ] 

The  argument  for  the  plaintiff  is  that  the  defendants.  Nave 
and  Crisp,  are  not  entitled  to  disprove  the  shipment,  because 
the  bill  of  lading,  signed  by  Blyth  and  transmitted  by  Watling, 
asserts  the  shipment.  I  think  the  evidence  was  admissible. 
The  plaintiff  was  to  prove  that  he  had  shipped  the  goods.  This 
he  could  do  only  by  proving  that  Watling  was  his  agent,  although 
the  partner  of  the  other  two  defendants.  There  is  therefore 
nothing  to  prevent  the  defendants.  Nave  and  Crisp,  from  showing 
that  what  the  bill  of  lading  asserted  to  have  been  done  was  in 
fact  not  done.  This  view  of  the  case  makes  it  unnecessary  for 
as  to  determine  the  point  which  has  been  raised  as  to  the  extent 
and  consequences  of  the  negotiability. 

LiTTLEDALB,  J.  : 

I  am  of  the  same  opinion.  The  statement  in  the  declaration 
is  that  the  plaintiff  caused  the  goods  to  be  shipped,  which  is  put 
in  issue  by  the  second  plea.  Then  how  does  the  plaintiff  prove 
his  allegation?  He  puts  in  a  bill  of  lading,  which  certainly 
appears  to  be  signed  by  the  master ;  but,  on  the  face  of  it,  the 
goods  are  shipped  by  Watling.    Then  the  plaintiff  must  prove 
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Bebkley     Watling  to  be  his  agent :  by  doing  so,  he  supports  the  allegation. 

Watlino.  It  turns  out  that  in  fact  the  goods  were  not  shipped  on  board 
the  Search  at  all.  But  the  plaintiff  says  that  the  defendants. 
Nave  and  Crisp,  are  estopped  from  showing  this,  by  the  bill  of 
lading  signed  by  their  own  agent.  How  are  they  estopped? 
Watling  knew  the  fact,  and  his  knowledge  is  the  plaintiff's 
knowledge.  The  plaintiff  knowing  the  fact  by  Watling,  his 
agent,  how  are  the  defendants,  Nave  and  Crisp,  estopped  by 
what  Watling  does  as  their  agent  ?  Since,  therefore,  the  plain- 
[  *S9  ]  tiff,  as  shipper,  is  cognizant  of  the  facts,  we  need  *not  say  how 
far,  on  the  general  question,  there  is  an  estoppel.  But,  in  my 
opinion,  the  bill  of  lading  is  not  conclusive. 

Pattbson,  J. : 

This  is  an  action  by  the  consignee  in  a  bill  of  lading,  not  an 
indorsee.  That  makes  a  difference;  though  I  recollect  no 
instance  of  such  an  action  being  brought  by  an  indorsee.  If  any 
such  were  brought,  the  plaintiff  would  have  to  state  the  original 
contract  and  the  indorsement.  Here  that  is  not  done.  Nor  does 
the  declaration  state  the  plaintiff  to  be  consignee  of  goods 
shipped  by  another  person,  but  that  he,  the  plaintiff,  caused  to 
be  shipped.  If  he  did  so,  then  the  party  who  is  shipper  on  the 
face  of  the  instrument  is  the  plaintiff's  agent.  Had  the  state- 
ment been  that  Watling  had  caused  to  be  shipped,  the  case 
might  have  assumed  a  very  different  aspect.  But,  as  it  now 
stands,  is  the  bill  of  lading  to  be  conclusive  between  the  plaintiff 
and  the  two  other  defendants  ?  It  is  impossible  so  to  hold, 
for  the  reasons  already  given  by  my  Lord  and  my  brother 
LiTTLBDALB.  This  dccision  will  not  affect  any  question  which 
may  arise  hereafter,  as  to  the  conclusiveness  of  a  bill  of  lading 
between  a  ship-owner  and  an  indorsee  for  value.  I  should  be 
sorry  to  destroy  the  negotiability  of  the  instrument.  But  the 
plaintiff  is  here  the  shipper  in  effect,  and  sues  as  shipper ;  and 
the  bill  of  lading,  made  out  by  his  agent,  is  not  conclusive 
between  him  and  the  defendants  Nave  and  Crisp. 

Jvdfimentfor  the  defendants  (l). 
(1)  Williams,  J.  was  absent. 
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MECHELEN  v.  ELIZA  WALLACE  (1).  i837. 

May  6. 
(7  AdoL  &  Ellis,  49—57  ;  S.  C.  2  N.  &  P.  224 ;  6  L.  J.  (N.  S.)  K.  B.  217.)  _ 

Declaration  stated  tliat  defendant  wished  plaintiff  to  hire  of  her  a  L  ^^  J 
house,  and  furniture  for  the  same,  at  the  rent  of  &c. ;  and  thereupon, 
in  consideration  that  plaintiff  would  take  possession  of  the  said  house 
partly  furnished,  and  would,  if  complete  furniture  were  sent  into  the 
said  house  by  defendant  in  a  reasonable  time,  become  tenant  to  defen- 
dant of  the  said  house,  with  all  the  said  furniture,  at  the  aforesaid  rent, 
and  pay  the  same  quarterly  from  a  certain  day,  to  wit  &c.,  defendant 
promised  plaintiff  to  send  into  the  said  house,  within  a  reasonable  time 
after  plaintiffs  taking  possession,  all  the  furniture  necessary,  &c. : 

Held,  that  the  defendant's  agreement  to  send  in  furniture  was  an 
inseparable  part  of  a  contract  for  an  interest  in  lands,  and  therefore 
came  within  stat  29  Car.  II.  c.  3,  s.  4,  which,  in  the  case  of  such 
contract,  requires  the  agreement,  or  a  memorandum  thereof,  to  be  in 
writing. 

Assumpsit.  The  declaration  stated  that  whereas  before  and  at 
the  time  of  the  making  of  the  promise  &c.,  the  plaintiff  was 
desirous  and  intended  to  hire  and  take  as  tenant  a  farnished 
hoase  and  premises  suited  for  the  convenient  accommodation 
and  reception  of  the  plaintiff  and  his  family,  and  of  divers,  to 
wit  <&c.,  female  scholars  and  boarders,  in  order  that  a  school, 
consisting  of  such  number  of  boarders  and  scholars,  might  be 
carried  on  in  and  upon  such  furnished  house  and  premises  by 
the  plaintiff's  wife ;  of  which  desire  and  intention  the  defendant, 
before  and  at  the  time  &c.,  had  notice :  '^  And  whereas,  also,  the 
defendant  at  the  same  time  was  possessed  of  a  certain  house  and 
premises  in  part  furnished,  and  was  desirous  that  the  plaintiff 
should  take  and  hire,  at  a  certain  rent,  viz.  170/.  per  annum,  the 
same  house  and  premises,  with  the  said  furniture  and  all  other 
furniture  necessary  for  the  completely  furnishing  the  same  for 
the  purpose  aforesaid ;  and  thereupon,  to  wit  on  the  14th  day  of 
May,  A.D.  1885,  in  consideration  that  the  plaintiff,  at  the  request 
of  the  defendant,  would  take  possession  of  the  same  house  and 
premises  so  partly  furnished  as  aforesaid,  and  would,  if  the 
furniture  necessary  for  the  completely  furnishing  the  said  house 
and  premises  for  the  purpose  aforesaid  should  be  sent  into  the 
said  house  and  premises  by  the  defendant  within  a  reasonable 

(1)  Commented  on  and  distin-  Duke  (1876)  L.  B.  10  Q.  B.  174,  178, 
guished  by  Lush,  J.  in  AngeU  v.      44  L.  J.  Q.  B.  78,  80.— B.  C. 
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Meghblen  time,  become  the  tenant  to  the  ^defendant  of  the  said  house  and 
Wallace,  pi^emises,  with  all  the  furnitare  aforesaid,  at  the  rent  aforesaid, 
[  *60  ]  and  pay  the  same  rent  quarterly,  commencing  from  a  certain 
day  then  in  that  behalf  agreed  upon,  to  wit  the  25th  day  of  the 
said  month  of  May,  the  defendant  promised  the  plaintiff  that  she 
the  defendant  would,  within  a  reasonable  time  after  the  plaintiff 
should  have  so  taken  possession  of  the  same  house  and  premises, 
send  into  the  said  house  and  premises  all  the  furniture  necessary 
for  the  completing  of  the  furnishing  of  the  said  house  with 
furniture,  of  good  quality,  and  suited  for  the  purpose  aforesaid, 
to  wit*'  &c.  (describing  the  furniture  to  be  sent  in).  The 
declaration  then  stated  that  plaintiff,  relying,*  &c.,  did,  on 
May  25th,  at  defendant's  request,  take  possession  of  the  said 
house  and  premises  so  partly  furnished,  and  remained  in  posses- 
sion of  the  same  until  the  expiration  of  such  reasonable  time, 
&c.,  to  wit  &c.  And,  although  plaintiff  would  have  become 
tenant  as  aforesaid,  and  paid  rent  as  aforesaid,  if  defendant 
would  have  sent  in  such  furniture  as  aforesaid  within  such 
reasonable  time  as  aforesaid ;  and  although  such  reasonable  time 
elapsed  long  before  the  commencement  of  this  suit,  and  plaintiff, 
during  such  reasonable  time,  to  wit  &c.,  requested  defendant  to 
send  in  such  furniture ;  and  although  defendant  did,  during  such 
reasonable  time,  to  wit  on  &c.,  send  into  the  said  house  and 
premises  divers,  to  wit  twenty,  articles  of  furniture;  yet  &,c. 
Breach,  that  the  articles  so  sent  in  were  not  of  good  quality,  nor 
suited  for  the  purpose  aforesaid ;  but  on  the  contrary  &c. :  and, 
further,  that  defendant  did  not,  within  such  reasonable  time,  <&c., 
send  into  the  said  house  and  premises  all  the  furniture  necessary 
to  complete  the  furnishing,  &c.,  but  neglected  &c.,  and  a  great 
[  •51  ]  part,  to  *wit  three  fourths  of  the  furniture  necessary  &c.,  never 
was  sent  in  :  by  means  whereof  the  said  house  and  premises 
were  and  remained  insufficiently  furnished  and  unfit  for  the 
purposes  aforesaid,  and  plaintiff  was  thereby  prevented  from 
having  in  the  said  house  and  premises  such  school  as  aforesaid, 
(fee. :  alleging  damage  in  various  other  ways. 

Second  plea,  that  the  promise  in  the  declaration  mentioned 
was  and  is  part  and  parcel  of  a  contract  made  by  and  between 
plaintiff  and  defendant  concerning  the  said  tenement,  and  the 
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interest  relating  to  the  same,  as  in  the  said  declaration  appears ;    mbcrelkn 
and  that  neither  the  said  contract  nor  any  memorandum  or  note     Wallace. 
thereof  wits  or  is  in  writing  signed  by  defendant,  or  any  other 
person  thereunto  by  her  lawfully  authorised.     Verification. 

Demurrer,  assigning  for  cause,  among  others,  that  the 
promise,  as  it  appears  by  the  declaration,  is  a  promise  relating 
only  to  personal  chattels,  and  that  the  agreement  to  take  posses- 
sion of  the  said  house  and  premises,  and  further  to  do  as  in  the 
declaration  is  mentioned,  is  not  the  contract  on  which  the  action 
is  brought,  but  the  consideration  of  defendant's  promise;  and 
such  contract,  as  appears  in  the  declaration,  has  been  performed, 
and  is  sufficient  as  a  consideration  without  writing.  Joinder 
in  demurrer. 

John  Henderson f  for  the  plaintiff : 
The  fourth  section  of  the  Statute  of  Frauds,  29  Car.  II.  c,  8, 
is  not  available  in  this  case.  Where  there  is  an  entire  contract 
to  do  several  things,  some  of  which  are  within  the  statute,  it 
applies  to  the  whole;  but  here  the  promise  declared  upon  is 
separate  and  single,  and  relates  to  personal  ^chattels  only ;  the  [  *52  ] 
statute,  therefore,  does  not  take  effect.  This  distinction  is 
supported  by  The  Earl  of  Falmouth  v.  Tlwmaa  (i),  where  the 
statute  was  held  to  apply,  because  the  land  and  the  other 
subjects  of  contract  were  so  incorporated  together  as  to  be 
inseparable.  In  Chater  v.  Beckett  (2),  and  Thomas  v.  WiUiams  (d), 
where  contracts,  subject  to  the  statute  as  to  one  of  the  matters 
promised,  were  held  to  be  so  altogether,  the  promises  within  and 
those  not  within  the  statute  were  indivisible.  And  in  Wood  v. 
Benson  (4),  where  those  decisions  were  recognised,  it  was 
observed  by  Lord  Lyndhubst,  C.  B.,  and  Baylby,  B.,  that  in 
those  cases  an  entire  contract  was  set  out  in  the  declaration,  but 
the  proof  failed  as  to  a  portion  of  it,  by  reason  of  the  statute ; 
consequently  there  was  a  variance.  In  Mayfield  v.  Wadsley  (5), 
where  there  was  a  contract  for  the  interest  in  a  farm,  and  for 
growing  crops,  and  likewise  for  dead  stock,  it  was  held  that  the 

(1)  38  B.  E.  584  (1  Cr.  &  M.  89 ;  (4)  37  E.  E.  635  (2  Cr.  &  J.  94; 
3  Tyr.  26).  2  Tyr.  93). 

(2)  4  B.  E.  418  (7  T.  R  201).  (5)  3  B.  &  C.  357. 

(3)  34  B.  B.  535  (10  B.  &  0.  664). 
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Mbohblkn  bargain  for  dead  stock,  being  distinct  from  the  rest  of  the 
Wali^ace.  contract,  was  not  affected  by  the  statute.  There  it  was  con- 
tended (and  a  like  suggestion  may  be  made  here)  that  the  agree- 
ment for  dead  stock  was  subsidiary  to  the  contract  for  the 
interest  in  land;  but  the  argument  did  not  prevail.  In  the 
present  case,  however,  there  is  only  one  subject-matter  of 
contract  in  question.  The  defendant  engages  to  send  the 
plaintiff  furniture  for  a  house.  It  is  immaterial  for  the  present 
purpose,  whether  the  furniture  was  to  be  supplied  for  a  house  or 
for  a  ship.  Supposing  that  the  word  ''  contract/*  in  the  fourth 
section  of  the  statute,  means  (like  "  agreement ")  the  considera- 
[  *53  J  tion  as  well  as  the  promise,  *which  is  rendered  doubtful  by  the 
comments  on  sect.  17  in  Egerton  v.  Mathews  (i),  still  the  plaintiff 
here  is  not  seeking  to  charge  the  defendant  with  any  '*  contract 
or  sale  of  lands,  tenements  or  hereditaments,  or  any  interest  in 
or  concerning  them ; "  but  only  with  a  contract  to  deliver 
furniture.  The  ''agreement,"  therefore,  is  not  required  to  be 
in  writing.  It  is  true  that  the  consideration  for  the  defendant's 
contract  was  the  taking  of  a  house  by  the  plaintiff;  but  that  may 
have  been  a  good  consideration,  though  the  contract  for  such 
taking  was  not  testified  by  writing  so  that,  according  to  the 
statute,  an  action  could  have  been  brought  upon  it.  The 
consideration  was  executed  by  the  plaintiff's  taking  possession : 
and  it  is  not  to  be  presumed  on  these  pleadings  that  he  did  not 
sign  an  agreement  for  becoming  tenant. 

(Pattbson,  J.  referred  to  Harvey  v.  Grahham  (2),  and  Lord 
Dbnman,  Ch.  J.  to  Head  v.  Baldrey  (3).) 

MauUf  contra : 

The  enactment  in  sect.  4  of  the  Statute  of  Frauds  is,  that  no 
action  shall  be  brought  to  charge  any  person  upon  any  contract 
or  sale  of  lands,  or  any  interest  in  or  concerning  them,  unless 
the  agreement  upon  which  such  action  shall  be  brought,  or  some 
memorandum  thereof,  shall  be  in  writing,  <&c.  It  manifestly 
treats  *'  agreement  *'  and  ''  contract  *'  as  equivalent ;   and   the 

(1)  8  H.  E.  489  (6  East,  307).  (3)  6  Ad.  &  M.  459. 

(2)  6  Ad.  &  El.  61. 
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question  here  is,  whether  the  agreement,  or  contract,  upon  which 
it  is  sought  to  charge  the  defendant,  be  for  lands  or  any  interest 
in  or  concerning  them.  The  general  rule  is,  that  a  contract  is 
entire,  and  not  to  be  separated ;  the  cases  in  which  the  applica- 
tion of  that  rule  fails  are  where  there  are  two  contracts,  "^not 
one.  That  was  the  ground  of  decision  in  May  field  v.  Wadsley  (i). 
It  cannot  be  said  here  that  there  was  one  contract  that  the  defen- 
dant should  send  in  furniture,  another  that  the  defendant  should 
become  tenant.    In  the  former  case  of  Mechelen  v.  Wallace  (2)  *it 


(1)  3  B.  &  C.  357. 

(2)  Mbchelen  v.  Eliza  Wallace. 

(7  Adol.  &  Ellis,  54,  n.— 55,  «. ;  S.  C. 
6  N.  &  M.  316.) 

M.  agreed  verbally  with  W.'s 
agent  to  take  a  house  of  W.,  fur- 
nished, at  170/.  a  year  rent,  for 
the  house  and  furniture,  payable 
quarterly,  and  in  advanoe.  The 
house  was  furnished  only  in  part, 
but  the  agent  said  that  it  should 
he  completely  furnished ;  not,  how- 
ever, specifying  any  time.  M.  was 
let  into  possession  within  a  month 
from  the  above  treaty.  After  the 
expiration  of  a  quarter,  W.  dis- 
trained for  rent,  Uie  furniture  not 
having  heen  sent  in  as  promised. 
M.  brought  trespass : 

Held,  that  it  was  a  question  for 
the  jury  whether  the  agi*eement 
to  pay  rent  was  absolute,  or  on 
condition  only  of  the  furniture 
being  sent  in :  that  there  was 
evidence  upon  which  they  might 
find  it  to  have  been  conditional: 
and,  therefore,  that  the  dbtress 
was  not  justified. 

Trespass  for  taking  plaintiff's 
goods.  Plea,  Not  guilty.  On  the 
trial  before  Alderson,  B.  at  the 
Gloucester  Spring  Assizes,  1836,  it 
appeared  that,  the  defendant  having 
a  house  to  let,  the  plaintiff,  in  May, 
1835,  entered  into  a  negotiation  with 
one  Wood,  the  defendant's  agent,  for 
taking  it ;  and  it  was  agreed  verbally 
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between  Wood  and  the  plaintiff  that 
the  latter  should  rent  the  house,  fur- 
nished, and  pay,  for  the  house  and 
furniture,  170/.  a  year,  by  quarterly 
payments,  to  be  made  in  advance. 
At  the  time  of  this  treaty  the  house 
was  furnished  in  part  only,  but  the 
agent  said  that  it  should  be  furnished 
completely,  in  a  manner  suitable  to 
a  lady's  school.  No  time  was  fixed 
at  which  the  furnishing  was  to  be 
completed.  The  plaintiff  entered  on 
the  25th  of  May.  The  furniture  was 
never  put  in.  After  the  plaintiff  had 
entered,  a  written  agreement  was 
tendered  for  his  signature;  but  he 
(by  letter  to  the  agent)  replied  that 
he  declined  executing  an  agreement 
for  a  house  which  was  not  furnished, 
complained  that  furniture  had  not 
been  sent  in,  and  stated  that  he  had 
relied  upon  the  honour  of  Wood  for 
this  being  performed.  In  September, 
1835,  the  defendant  distrained  for 
42/.  l(k.  The  learned  Judge  left  it 
to  the  jury  to  say,  whether  the  pay- 
ment of  rent,  as  above  stated,  hud 
been  agreed  for  between  the  plaiutiff 
and  defendant  absolutely,  or  on  con- 
dition, only,  of  the  house  being  pro- 
perly furnished;  and,  in  the  latter 
case,  whether  or  not  the  defendant 
had  broken  the  condition.  Verdict 
for  the  plaintiff. 

Tdlfourd,  Serjt.  now  moved  for 
a  new  trial,  on  the  grounds  that  the 
jury  were  misdirected,  and  that  the 
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was  expressly  held  that  the  undertakings  of  the  respective  parties 
could  not  be  separated.  There  is  one  contract,  to  do  several 
things,  a  part  of  which  is  within  the  statute.  It  is  not  necessary 
that  the  breaches  alleged  should  relate  to  that  part.  The  argu- 
ment of  the  defendant's  counsel  in  Chater  v.  Beckett  (i)  (where 
Lord  Lexington  v.  Clarke  (2)  was  cited),  and  the  judgments 
of  "^Lord  Kenyon  and  Grosb,  J.,  who  held  that  an  agreement 
void  in  part  by  the  statute  could  not  be  severed,  apply 
strongly  to  this  case.  Supposing  here,  that  the  promise  to  take 
the  house  were  cancelled,  the  remaining  promise  to  send   in 


verdict  was  against  evidence.  The 
agreement  for  taking  the  premises 
and  paying  170/.  rent  was  a  complete 
bargain ;  there  was  a  time  fixed  from 
which  the  rent  was  to  run,  and  the 
plaintiff  had  taken  actual  possession. 
The  stipulation  for  furnishing,  if  it 
rested  on  any  thing  more  than  the 
honour  of  Wood  (which  the  plaintiff 
appears  by  his  letter  to  have  relied 
upon),  could,  at  most,  be  only  the 
subject  of  a  cross  action.  If  this 
were  otherwise,  the  defendant's  claim 
of  *reut  might  be  answered  as  long 
as  a  single  chair  or  table  was  not  per- 
fectly completed  and  sent  in.  There 
was  no  evidence  that  the  agreement 
for  rent  was  intended  to  be  condi- 
tional. Rtgmtrt  v.  Porter  {^)  was 
cited  for  the  plaintiff  at  the  trial; 
but  there  the  rent  was  to  commence 
at  a  future  day,  and  the  works 
engaged  for  by  the  landlord  were  to 
be  done  immediately ;  the  perform- 
ance of  these,  therefore,  might  justly 
be  regarded  as  a  condition  precedent 
in  point  of  time.  In  note  (4)  to  For- 
dage  v.  Cole,  1  Wms.  Saund.  320  a, 
Mr.  Serjt,  WUHaim  lays  it  down  that, 
**  If  a  day  be  appointed  for  payment 
of  money,  or  part  of  it,  or  for  doing 
any  other  act,  and  the  day  is  to 
happen,  or  may  happen,  before  the 
thing  which  is  the  consideration  of 
the  money,  or  other  act,  is  to  be  per- 
formed, an  action  may  be  brought 
for  the  money,  or  for  not  doing  such 


other  act  before  performance ;  for  it 
appears  that  the  party  relied  upon 
his  remedy,  and  did  not  intend  to 
make  the  performance  a  condition 
precedent:  and  so  it  is  where  no 
time  is  fixed  for  performance  of 
that,  which  is  the  consideration  of 
the  money  or  other  act : "  and  many 
authorities  are  cited. 

Lord  Denman,  Ch.  J. : 

If  the  performance  of  the  furnish- 
ing was  not  left  to  the  defendant's 
honour,  the  stipulation  respecting  it 
is  part  of  the  agreement.  The  obser- 
vation upon  it  in  the  letter  to  Wood 
is  only  reproach  to  him.  In  my 
opinion  there  was  evidence  that  the 
payment  of  rent  was  intended  to  be 
conditional ;  the  house  to  be  rented 
was  to  be  a  furnished  house  and  no 
other. 

Pattbsox,  J. : 

I  do  not  see  how  the  contracts 
for  i*ent  and  for  furnishing  can  be 
separated.  I  think,  with  my  Lord, 
that  there  was  evidence  of  the  agree- 
ment being  conditional. 

CoLERmoE,  J.  concurred. 

(LiTTLEDALE,  J.  was  absent) 

i?fi/e  rt/used, 

(1)  4  R.  R.  418  (7  T.  E.  203). 

(2)  2  Vent.  223. 

(3)  33  R.  R.  5^7  (7  Ring.  451). 


VOL.  XLV.]       1837.    K.  B.    7  AD.  &  EL.  66—67.  675 

farnitare  woald  appear  without  reason  or  consideration.   Bird  v.     Mbchelbn 
Higghison  (i),  where  the  demise  of  a  messuage  without  deed     waiTlace. 
was  held  void,  because  coupled  with  a  license  to  shoot  and  fish, 
is  analogous  to  the  present  case.    Wood  v.  Benson  (2)  is  consistent 
with  the  argument  for  the  defendant. 

(Lord  Dbnman,  Gh.  J. :  It  is  merely  an  exemplification  of  the 
doctrine  in  Mayfield  v.  Wadsley  (3).) 

Carrinffton  v.  Roots  (4)  shows  that  a  contract  void  by  the 
clause  now  in  question  cannot  be  the  ground  of  an  action,  even 
though  such  action  be  not  brought  expressly  to  enforce  the 
contract. 

(He  was  then  stopped  by  the  Coubt.) 

J.  Henderson^  in  reply  : 

The  former  case  of  Mechelen  v.  Wallace  (5)  turned  on  the 
question,  whether  an  actual  renting  at  170{.  had  commenced ; 
and  it  was  there  decided  only  that  the  furnishing  was  a  con- 
dition precedent.  The  question  here  is,  whether  the  contract 
insisted  upon  in  this  action,  that  is,  the  defendant's  promise  to 
furnish  the  house,  affects  an  interest  in  land.  The  ground  of 
decision  in  Bird  v.  Higginson  (i)  was,  that  the  demise  was 
entire.  The  argument  for  the  defendant  here  assumes  that 
the  alleged  contract  would  oblige  her,  not  only  to  send  in  fur- 
niture, but  to  let  a  bouse.  No  such  obligation  is  suggested  in 
the  plaintiff's  "^pleading,  or  would  be  established  by  a  judgment  [  *57  ] 
in  his  favour. 

(Patteson,  J. :  The  declaration  states  that  the  plaintiff  was 
to  become  tenant  to  the  defendant,  at  a  certain  rent,  the  payment 
to  commence  from  a  day  agreed  upon.) 

The  only  promise  alleged  to  be  made  by  the  defendant,  is  to 
send  in  furniture. 

(1)  2  Ad.  &  El.  696;  affirmed  on      2  Tyr.  93). 

error,  Bird  v.  Higyinsm,  6  Ad.  &  El.  (3)  3  B.  &  C.  357. 

824.  (4)  2  M.  &  W.  248. 

(2)  37  R.  R.  63d  (2  Cr.  &  J.  94;  (5^  Ante,  p.  673,  n. 
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Mbchklbn    Lord  Denman,  Ch.  J. : 

V. 

Wallace.  The  bare  statement  of  the  case  on  the  pleadings  shows  that 
the  contract  in  question  does  relate  to  an  interest  in  lands.  The 
judgment  must  be  for  the  defendant. 

LiTTLEDALE,  J.  : 

The  declaration  states,  as  the  consideration  for  the  defendant's 
promise,  that  the  plaintiff  was  to  become  tenant  to  the  defendant 
of  the  house  and  furniture  together,  if  certain  things  should  be 
performed;  that  is,  if  the  furniture  should  be  sent  into  the 
house  in  reasonable  time.  It  cannot  be  contended  that  there 
was  not  an  agreement  for  an  interest  in  the  land,  and,  that 
being  so,  the  defendant's  promise  came  within  the  statute. 

Pattbson,  J.: 

It  is  clear  that  the  plaintiff,  at  any  rate,  contracted  for  an 

interest   "in  or  concerning  *'  **  lands,  tenements,  or  heredita- 

ments  "  (i). 

Judgment  for  the  defendant. 


1837.  ECKSTEIN  AND  Another  v.  EEYNOLDS. 

May  30. 
J_  (7  Adol.  &  EUis,  80—82  ;  S.  C.  2  N.  &  P.  256 ;  6  L.  J.  (N.  8.)  K.  B.  198.) 

^      -'  Tender,  as  follows.    Defendant's  agent  told  plaintiff  that  he  had  called 

to  tender  8^  in  settlement  of  defendant's  account;  plaintiff  answered 
that  he  wotdd  take  nothing  less  than  the  bill,  which  defendant's  agent 
produced  at  the  time,  amounting  to  19/. : 

Held,   that   the   question    whether  this  tender  was  conditional  or 
unconditional,  was  proper  to  be  left  to  the  jury. 

Debt  for  goods  sold  and  delivered,  &c.  Pleas,  nunquam 
indehitatxiSj  except  as  to  8{.,  and,  as  to  that,  a  tender.  On  the 
trial  before  Lord  Denman,  Ch.  J.,  at  the  London  sittings  after 
Michaelmas  Term,  1885,  the  defendant,  in  support  of  his  plea 
of  tender,  called  a  witness,  who  stated  that  he  had  tendered  to 
one  of  the  plaintiffs  8Z.,  saying  that  he  had  called  to  tender  8Z. 
in  settlement  of  Reynolds's  account;  that  the  plaintiff  said 
he  would  take  nothing  less  than  his  bill ;  and  that,  at  the  time 
of  this  conversation,  the  witness  produced  the  bill,  w^hich  (after 

(1)  Williams,  J.  was  absent. 
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deducting  for  payments  allowed  by  the  plaintiff)  amounted  to  Eckstein 
191.  6«.  6(1.  The  Lord  Chief  Justice  left  it  to  the  jury  whether  Reynolds. 
this  was  a  conditional  or  an  unconditional  tender,  expressing 
his  own  opinion  that  it  was  conditional ;  but  adding  that,  if  the 
words  **  in  settlement "  merely  meant  "  in  payment,"  the  tender 
was  good,  for  that  this  was  the  meaning  of  every  tender.  The 
jury  found  that  it  was  unconditional,  and  gave  a  verdict  for 
the  defendant  on  both  issues.  In  Hilary  Term,  1836,  Thesiger 
obtained  a  rule  for  a  new  trial. 

Alexander  (with  whom  was  C.  C.  Jones),  now  showed  cause  : 

It  is  true  that  a  tender,  under  circumstances  which,  if  the 
plaintiff  accept  it,  preclude  him  from  proceeding  further,  is  not 
valid.  Here  the  plaintiff  would  not  be  so  precluded.  At  all 
events,  the  finding  of  the  jury  disposes  of  the  question ;  for,  if 
any  expression  *used  in  a  commercial  transaction  be  ambiguous,  [  *8i  ] 
the  jury  are  to  decide  upon  its  meaning:  Clayton  v.  Gregson  (i). 
Bold  v.  Rayner  (2).  If  the  words  used  had  been  ''as  a  settle- 
ment," they  would  have  been  stronger,  though,  perhaps,  not 
conclusively  conditional.  The  fair  construction  is,  that  the 
money  was  offered  by  the  defendant,  in  order  to  discharge  what 
he  considered  to  be  the  debt.  But  that  left  the  plaintiffs  at 
perfect  liberty  to  proceed  for  the  residue,  if  they  considered 
that  more  was  due.  In  Evans  v.  Judkitis  (8)  the  tender  was 
held  bad,  because  made  only  upon  condition  that  the  plaintiff 
would  accept  it  as  the  balance  due.  Whether  that  point  was 
put  to  the  jury  or  not,  does  not  appear.  In  Read  v.  GoldHng  (4) 
the  party  tendering  said  that  he  was  come  ''to  settle"  the 
business  between  the  defendant  and  the  plaintiff;  and,  a  verdict 
bemg  given  for  the  defendant,  the  Court  refused  a  rule  for 
a  nonsuit. 

(He  was  then  stopped  by  the  Court.) 

Turner  (with  whom  was  Thesiger),  contra  : 

The  plaintiff  would  have  been  precluded  from  proceeding  if 
he  had  accepted  the  tender  under  these  circumstances ;  and, 

(1)  5  Ad.  &  El.  302 ;  6N.  &  M.  694.  (3)  4  Camp.  156. 

(2)  1  M.  &  W.  313 ;  Tyr.  &  Or.  820,  (4)  14  R.  E.  594  (2  M.  &  S.  86). 
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EcKBTBiN     therefore,  the  tender  is  invalid  :  Evans  v.  Jwrf/rin«{i),  Mitchells. 

Reynolds.     King  (2),  Strong  v.  Harvey  (3),  Cheminant  v.  Tliomton  (4),  Peacock 

V.  Dickerson  (5).     The  words  **  in  settlement  "  imply  that  it  was 

to  be  understood  that  the  dispute  was  put  an  end  to  if  the  money 

[  *82  ]       were  accepted.     *The  jury  should  have  been  so  instructed.     At 

any  rate,  the  verdict  is  against  the  evidence  (6). 

Lord  Denman,  Gh.  J. : 

Read  v.  Ooldring  (7)  is  like  a  case  which  I  was  going  to  suggest. 
Suppose  a  man  should  begin  by  saying,  I  am  come  to  settle,  and 
should  then  go  on  to  make  an  offer  of  the  money,  that  could  not 
vitiate  the  tender ;  yet,  what  difference  can  it  make  at  which 
part  of  the  conversation  the  expression  occurs  ?  The  cases  cited 
by  Mr.  Turner  admitted  of  no  ambiguity :  here  there  was  enough 
of  ambiguity  to  make  the  matter  fit  for  a  jury,  and  they  have 
decided  it. 

LiTTLEDALB,  J.  : 

The  question,  whether  a  tender  be  conditional  or  uncondi- 
tional, is  not  necessarily  for  the  Judge.  Some  cases  are  clear, 
others  not:  the  Judge  is  not  bound  to  take  the  decision  on 
himself  as  a  matter  of  law. 


Patteson,  J.  concurred. 


Ride  discharged  (8). 


1887.  KEX  V.  STARKEY. 

''!!L^"        (7  Adol.  &  Ellis,  95—108 ;  S.  C.  2  N.  &  P.  169;  W.  W.  &  D.  502  ;  6  L.  J. 

[  95  ]  (N.  S.)  K.  B.  202.) 

B.,  being  entitled  to  a  market  in  the  manor  of  K.,  which  was  held  in 
the  public  street  on  B.'s  soil,  removed  it  to  another  site  in  K.,  which 
site  he  had  demised,  without  demising  the  franchise,  for  a  term  of  years. 
Per  LiTTLEDALB,  J.,  the  removal  was  bad,  because  the  lord  of  the  market 
ought  to  be  owner  of  the  soil  in  which  the  market  is  held. 

By  all  the  Court  :  The  removal  was  at  any  rate  bad,  imless  the  public 


(1)4  Camp.  156.  removed  it  by  habeas  carpus  ;  it  ^ 

(2)  40  £.  B.  810  (6  Car.  &  P.  237).  therefore,  contended  that  the  small- 

(3)  3  Bing.  304.  ness  of  the  damages  would  be  no 

(4)  2  Car.  &  P.  50.  objection   to    a   new   trial    on    the 

(5)  2  Car.  &  P.  51,  n.  ground  last  taken. 

(6)  The  action  was  brought  in  the  (7)  14  B.  B.  594  (2  M.  &  S.  86). 
palace  Court ^  whence  the  defendant  (8)  Williams,  J.  was  absent. 
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had  the  same  privilege  in  the  new  market  as  in  the  old :  and  therefore,  Hex 

it  appearing  that  no  toll  had  ever  been  taken  in  the  old  market,  but  that  '*• 

the  lease,  after  a  covenant  by  the  lessees  to  allow  the  soil  to  be  used      Stark  by. 
solely  for  the  market,  empowered  them  to  impose  rents  at  their  discretion 
for  the  liberty  of  selling  in  the  market,  the  Court  held  that  the  removal 
was  bad,  and  that  the  site  of  the  old  market,  on  the  King's  highway, 
might  be  used  on  market  days  as  it  was  before  the  removal. 

Indictment  for  erecting  and  continuing  a  stall  in  a  certain 
street  called  Church  Street,  in  the  parish  of  Keighley,  in  York- 
shire, being  the  King's  common  highway  for  horses,  coaches,  &c., 
whereby  the  highway  was  obstructed.  Second  count,  like  the 
first,  laying  the  obstruction  in  a  certain  other  street  called 
Church  Green.    Plea,  Not  guilty. 

On  the  trial  before  Lord  Denman,  Ch.  J.,  at  the  York  Spring 
Assizes,  1836,  it  appeared  that  a  market  had  been  held  in  the 
Uxnts  in  quo,  which  was  within  the  manor  of  Keighley,  till  the 
time  of  the  attempted  removal  of  the  market,  hereafter  men- 
tioned, by  the  Earl  of  Burlington,  who  was  lord  of  the  manor 
of  Keighley,  and  who  claimed  under  a  charter  of  Edward  I.  to 
Henry  de  Kyghelay,  by  which  the  King  confirmed  and  granted 
to  the  said  H.  de  K.  that  he  and  his  heirs  for  ever  might  hold  a 
market  every  week,  on  the  Wednesday,  at  his  manor  of  Kyghelay, 
and  an  annual  fair,  &c. ;  and  that  the  aforesaid  Henry  and  his 
heirs  for  ever  might  hold  the  aforesaid  market  and  fair  at  his 
aforesaid  manor,  with  all  liberties  and  free  customs  to  such  like 
market  and  lair  appertaining.  The  market  had  been  held,  and 
stalls,  &c.,  erected,  on  the  market  day,  as  far  back  as  could  be 
recollected,  without  any  tolls,  stallage,  or  piccage  being  taken. 
In  1882,  a  committee  of  the  inhabitants  was  formed,  under  the 
sanction  of  the  Earl  *of  Burlington,  for  erecting  a  new  market-  [  •pe  ] 
place  in  another  part  of  the  town,  within  the  manor,  being  land 
belonging  to  the  Earl.  Buildings  for  the  convenience  of  the 
market  were  commenced ;  and,  in  1883,  the  Earl  granted  a  lease 
of  the  intended  site  to  certain  of  the  committee. 

This  lease  (1)  was  an  indenture,  dated  18th  August,  1838, 
between  George  Augustus  Henry,  Earl  of  Burlington,  of  the 

(1)  This  lease  was  not  produced  Banc,  it  was  agreed,  at  the  suggestion 

on  the  trial,  the  prosecutor  insisting  of  the  Court,  that,  for  the  purpose  of 

merely  on  the  removal  of  the  market  determining  the  question  finally,  the 

de  /ado.    But,  on  the  argument  in  lease  should  he  considered  as  put  in, 
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Rex  first  part,  and  John  Greenwood  and  four  others,  of  the  second 
starkby.  part;  and  it  witnessed  that  the  Earl  of  Barlington  (in  con- 
sideration of  the  rents,  covenants,  &c.,  thereinafter  reserved  and 
contained  on  the  part  and  behalf  of  Greenwood,  &c.,  and  of  the 
works,  &c.,  thereinafter  stipulated  and  covenanted  to  be  erected, 
&c.,  by  them  on  the  demised  premises),  in  exercise  of  all  powers 
and  authorities  vested  in  him,  or  anywise  enabling  him  in  that 
behalf,  did  direct,  limit,  and  appoint,  grant,  demise,  lease,  and 
to  farm  let,  unto  John  Greenwood,  &c.,  their  executors,  adminis- 
trators, and  assigns,  all  that  piece  or  parcel  of  land  situate  in  &c., 
as  the  same  was  then  marked  and  set  out  for  the  purpose  of 
erecting  a  new  market  place  thereon  for  the  town  of  Eeighley, 
measuring  &c.,  and  containing  &c.,  and  also  the  right  of  a  road 
of  the  width  of  &c.,  from  and  out  of  the  street  called  &c.,  to  lead 
into  the  said  intended  new  market  place,  at  the  centre  part  &c., 
''  together  also  with  the  privileges  which  the  said  G.  A.  H.,  Earl 
[  *97  ]  of  B.,  may  have  in  obliging  persons  exposing  goods  *for  sale 
openly  in  any  of  the  different  streets  in  Eeighley  aforesaid  to 
remove  the  same  into  the  said  intended  new  market  place  so  to 
be  erected  as  aforesaid ;  to  have  and  to  hold  the  said  piece  or 
parcel  of  ground,  right  of  road,  and  premises  hereby  demised  or 
intended  to  be,  with  the  appurtenances,"  to  John  Greenwood, 
&c.,  their  executors,  administrators,  and  assigns,  from  24th  of 
May,  1833,  for  sixty  years,  at  the  yearly  rent  of  lOZ.  And  the 
said  John  Greenwood,  &c.,  for  themselves,  their  heirs,  executors, 
administrators,  and  assigns,  thereby  covenanted  with  the  Earl 
of  Burlington,  and  the  person  or  persons  to  be  entitled  to  the 
reversion,  to  pay  the  rent,  and  (immediately,  or  as  soon  as 
circumstances  would  allow)  to  erect  and  finish  a  market  place 
intended  to  be  erected  and  then  begun,  '*  and  all  requisite  con- 
veniences for  using  the  said  premises  as  and  for  a  general  market 
for  the  town  of  Eeighley,"  and  lay  out  therein  1,(X)(M.  at  least, 
and  also  that  J.  Greenwood,  &c.,  their  executors,  administrators, 
and  assigns,  '*  shall  and  will,  at  all  times  hereafter  (when  the 
said  market  has  been  completed),  appropriate  and  use  the  said 
premises  as  and  for  a  general  market  for  the  said  town  and 
manor  of  Eeighley,  and  the  buying,  selling,  and  dealing  in 
marketable  commodities  in  open  market,  as  now  used  in  the 
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open  markets  held  in  the  said  town;  and  that  they,  their  Bisx 
executors,  administrators,  and  assigns,  shall  not  nor  will,  at  any  stabkby. 
time  hereafter,  use  or  employ  the  said  premises  for  any  other 
use,  purpose,  or  trade  whatsoever,  without  the  previous  licence 
and  consent  in  writing  of  the  said  Earl  of  Burlington,  his  heirs, 
appointees,  or  assigns,  or  such  person  or  persons  so  for  the  time 
being  to  be  entitled  as  aforesaid ;  and  also,  particularly,  that 
the  said  premises  shall  be  open  for  "^public  resort  and  the  [  *98  ] 
purpose  of  such  markets,  on  such  days  of  the  week  as  the  said 
markets  and  the  fairs  of  the  said  town  or  manor  of  Eeighley  are 
now  held,  and  any  other  days  or  times,  weekly  or  otherwise,  as 
the  said  John  Greenwood,"  &c.,  ''their  executors,  administrators, 
and  assigns,  shall  choose  so  to  use  the  same:  during  which 
periods  of  open  market,  all  persons  shall  be  at  liberty  to  attend 
the  same,  and  enter  in  and  upon  the  said  premises  for  the 
purpose  of  buying  and  bartering  in  the  said  markets,  without 
the  let,  molestation,  or  hindrance,  or  necessity  of  licence  first 
had  and  obtained  of  or  by  the  said  J.  6.,"  &c.,  **  their  executors, 
administrators,  and  assigns ;  but,  nevertheless,  with  full  power, 
liberty,  and  Isiuthority,  for  them  the  said"  J.  G.,  &c.,  ''their 
executors,  administrators,  and  assigns,  to  make  all  such  orders 
and  regulations  for  the  maintenance  and  good  management  of 
the  said  markets,  and  the  renting  of  the  stalls  or  other  con- 
veniences thereof,  and  imposing  rents  or  other  sums  as  and  for 
licence  and  permission  of  vending,  selling,  or  exposing  goods  to 
sale  on  the  said  premises,  to  deny  entrance  to  the  said  premises 
for  any  such  purpose  to  all  persons  not  so  authorised,  and  the 
exclusive  enjoyment  of  all  rents  and  profits  to  arise  thereby,  and 
of  and  from  the  said  premises,  as  to  them  the  said  "  J.  G.,  &c., 
"  their  executors,  administrators,  and  assigns,  shall  seem  meet 
and  proper."  And  John  Greenwood,  &c.,  for  themselves,  their 
heirs,  executors,  and  administrators,  covenanted  with  the  Earl, 
his  heirs,  appointees,  and  assigns,  or  the  parties  entitled  to  the 
reversion,  to  repair,  &c.,  the  new  market  place  and  buildings : 
and  liberty  was  reserved  to  the  Earl,  his  heirs,  &c.,  to  enter 
and  view :  and  power  of  re-entry,  to  determine  the  term  on  non- 
performance of  the  covenants,  to  the  Earl,  his  ^heirs,  &c. ;  with  [  *99  ] 
other  covenants  and  provisoes  not  material  here. 
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Rbx  On  the  9th  of  June,  1884,  a  notice  of  that  date,  signed  by  an 

stakkrt.  agent  of  the  Earl  of  Burlington,  and  also  by  the  steward  and  two 
bailiflfs  of  the  Keighley  manor  court,  was  read  publicly  in  the  old 
market  place,  and  on  the  site  of  the  intended  new  market,  reciting 
that  the  Earl  had  found  it  expedient  for  the  public  convenience 
that  the  market  should  be  removed,  and  held  in  a  more  con- 
venient place  within  the  manor,  and  announcing  that,  on 
Wednesday,  25th  June  then  instant,  and  upon  every  other  market 
day  following,  until  other  notice  should  be  given,  the  market 
would  be  held  in  the  new  market,  and  that,  after  the  notice,  all 
persons  who  should  enter  in  or  upon  the  public  streets  for  the 
purpose  of  using  them  as  a  market  overt,  or  should  set  down  any 
cart  or  carts,  or  any  other  thing  containing  goods  for  sale,  or  set 
up  any  stall  or  table,  or  erect  any  stand  for  the  purpose  of 
exposing  goods  to  sale,  in  any  other  place  within  the  manor,  and 
not  in  the  new  market  place,  would  thereby  become  trespassers, 
and  liable  for  any  obstruction  thereby  created,  and  to  such  actions 
at  law  as  the  lord  of  the  manor  and  owner  of  the  market  would 
be  thereupon  entitled  to  bring.  Copies  were  also  posted  in  the 
streets  of  Keighley. 

Another  notice,  dated  29th  January,  1835,  signed  by  the  clerk 
of  the  new  market,  appointed  by  the  lessees,  was,  by  the  direction 
of  the  lessees,  posted  in  the  streets  of  Keighley  and  the  neigh- 
bourhood, announcing  that  the  new  market  was  toll  free,  and 
that  persons  frequenting  it  were  subject  only  to  the  regulations 
and  order  of  the  clerk  of  the  market,  who  would  direct  in  what 
[  •100  ]  manner,  *and  in  which  place,  goods  should  be  therein  exposed 
for  sale. 

It  appeared  that,  between  the  publication  of  these  two  notices, 
and  ever  since,  a  market  had  in  fact  been  held,  on  the  old  market 
days,  in  the  new  market  place,  and  that,  for  several  weeks,  tolls, 
whether  market  tolls  or  for  stallage  did  not  distinctly  appear,  had 
been  taken,  but  that  no  tolls  of  any  kind  had  been  demanded 
after  the  second  notice.  On  Wednesday,  25th  March,  1885,  the 
defendant  put  up  a  stall  in  the  old  market  place,  which  was  a 
public  highway,  and  where  it  had  been  customary  to  set  up  stalls 
in  the  market  in  the  same  way  on  market  days.  This  was  the 
obstruction  complained  of  in  the  indictment.     The  defendant's 
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coansel  contended  that  the  evidence  did  not  establish  a  rightful  Rex 
removal  of  the  market.  The  Lord  Chief  Justice  reserved  the  starkey. 
point,  and  directed  the  jury  to  find  for  the  Crown,  if  they  were 
of  opinion  that  the  Earl  of  Burlington  was  lord  of  the  market 
and  manor,  and  that  an  obstruction  of  the  public  highway  in 
fact  existed.  Verdict  for  the  Crown.  In  Easter  Term,  1886, 
Alexander  obtained  a  rule  nhi  for  entering  a  verdict  for  the 
defendant,  on  the  point  reserved. 

Cressivellf  Wightinan,  and  Baines  now  showed  cause  (i) : 

The  demand  of  tolls  in  the  new  market  was  not  persisted  in  ; 
and,  if  illegal,  might  be  resisted :  the  question,  therefore,  is  simply 
whether  the  lord  of  the  manor,  having  a  right  to  a  market  within 
the  manor,  might  remove  the  market  to  a  new  site  within  the 
manor.  Dixon  *v.  Robinson  (2),  Curwen  v.  Salkeldis),  and  Rex  [  *101  ] 
V.  CotteriU{4),  show  decisively  that  he  may;  and  that  a  party 
persisting  in  the  use  of  the  old  market,  after  the  removal,  is 
liable  to  an  action  of  trespass  or  to  indictment.  It  is  true  that 
the  site  of  the  new  market  is  leased  for  a  term :  but,  if  the  market 
had  not  been  removed,  and  the  site  of  the  old  market  had  been 
leased,  the  market  would  have  still  continued. 

(LiTTLEDALE,  J. :  Parties  frequenting  the  new  market  would 
come  there  at  the  risk  of  being  treated  as  trespassers.) 

That  objection  would  go  the  length  of  showing  that  the  site  of  the 
old  market  could  not  be  leased  without  destroying  the  market. 
But,  in  fact,  the  land  is  leased  for  the  purposes  of  the  new 
market  only;  and  it  appears  that  it  is  so  used.  The  lessees 
could  not  call  this  a  trespass.  The  land  might  have  been  let, 
excepting  the  market  days:  here  the  exception  is  of  the  right 
to  exclude  from  the  market.  It  will  be  said  that  the  lease  gives 
to  the  lessees  the  power  of  exacting  rent  for  stalls,  and  that, 
therefore,  the  new  market  is  less  free  than  the  old  one :  but  the 
lord  was  entitled  to  exact  stallage  at  any  time,  even  in  the  old 

(1)  The  case  was  argued  on  June      v.  Lloyd,  6  Ad.  &  El.  456. 

Ist  and  2nd,   and    decided   on  the  (3)  7  R.  K.  510  (3  East,  538). 

latter  day.  (4)  1  B.  &  Aid.  67, 

(2)  3  Mod.  107.    An^Q^DeRuimi 
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Bkx  market,  in  right  of  the  soil ;  and  such  a  right  is  not  lost  by  non- 
Starkby.  'iser.  Thus,  if  the  land  be  borough-English,  the  stallage  and 
picage  will  descend  to  the  youngest  son,  but  the  market  to  the 
heir  at  common  law:  3  Bac.  Abr.  556,  Fairs  and  Markets,  (D), 
note  (a),  (ed.  7, 1832)  ;  TJie  Mayor  of  Northampton  v.  Ward  (i). 
A  plea  that  no  payment  had  been  made  for  stalls  from  time 
immemorial  would  be  bad. 

[  *102  ]  (Lord  Denman,  Ch.  J. :    *In  15  Viner's  Abridgment,  245, 

Market,  (B),  pi.  3,  it  is  said,  "  the  stallage  must  be  certain  ;*'  for 
which  reference  is  made  to  the  argument  of  the  Solicitor-General, 
Finch,  in  Rex  v.  Mayor  of  London  (2),  who  cites  the  Year  Book, 
Mich.  9  Hen.  VI.  f.  45,  pi.  28  (3).) 

That  is  true  of  tolls  only,  properly  so  called. 

(LiTTLEDALE,  J. :  If  the  soil  can  be  granted  away,  and  yet  the 
market  remain  in  the  grantor,  the  party  using  the  market  might 
be  subject  to  two  actions.) 

That  would  be  for  two  different  claims  :  the  division  is  recognised 
in  the  case  of  the  land  being  borough-English.  If  the  lord  had 
removed  to  a  place  which  he  had  not  demised,  he  might  have 
claimed  stallage  in  the  new  market  as  well  as  the  old :  then  what 
difference  can  it  make,  that  he  has  assigned  over  that  property 
in  virtue  of  which  he  could  have  claimed  the  stallage  ?  Besides, 
it  does  not  appear  that  here  the  lord  has  reserved  the  market  to 
himself ;  the  lease  passes  all  his  rights ;  there  is,  therefore,  a 
mere  substitution,  during  the  term,  of  one  lord  for  another.  The 
lord  might  have  hired  land  of  another  for  the  purpose  of  holding 
his  market.  Again,  if  the  market  be  less  free  than  before,  the 
person  using  it  may  resist  the  new  exaction ;  and  that  is  the  proper 
way  of  trying  the  question.  Or  he  may  resist  the  lord's  authority, 
as  owner  of  the  market,  on  the  ground  that  the  lord  no  longer 
gives  the  proper  protection  and  immunities.  So  he  might  sell 
without  the  limits  of  the  market,  if  room  were  not  left  within 
them :  Prince  v.  Lewis  (4).  But  he  cannot  insist  upon  the  per- 
manence of  the  market  on  the  old  site.     Or,  if  the  lord  have 

(1)  2  Str.  1238  ;  S.  C,  1  WQs.  107.  (3)  Prior  of  B.  in  lAmdony.  Barton. 

(2)  2  Show.  266.  (4)  29  R.  R,  266  (5  B.  &  C,  363). 
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been  guilty  of  extortion,  or  have  removed  to  an  inconvenient         Rex 

place,  the  franchise  *may  be  forfeited  by  him,  and  revoked  by  starkky. 
scire /(irias :  8  Bac.  Abr.  555,  Fairs  and  Markets,  (C) ;  per  Lord       [  •los  ] 
Ellbnbobouoh  (1)  and  Abbott,  J.  (2)  in  Rex  v.  CotteriU. 

Alexander  and  Bliss  (with  whom  was  JR.  C.  Hildyard),  contra: 

If  the  prosecutor  has  failed  in  establishing  a  legal  removal  of 
the  market,  the  defendant  is  entitled  to  an  acquittal :  Rex  v. 
Smith  (3),  Holer  oft  v.  Heel  (4).  Now,  the  removal  is  not  properly 
made  unless  the  lord  was  entitled,  not  only  to  the  place  where 
the  market  was  originally  held,  but  to  the  place  where  he 
proposes  to  hold  it  in  future.  It  is  conceded  that  the  lord  of 
a  market  may  remove  to  another  place  in  the  manor,  &c.,  within 
i9?hich  the  market  is  granted,  provided  it  be  to  a  place  which  is 
his  own  soil,  or  over  which  he  himself  has  as  full  rights  as 
he  had  in  the  relinquished  site.  This  is  all  that  Dixon  v. 
Robifison  (5),  Curwen  v.  Salkeld  (6),  and  Rex  v.  CotteriU  (7) 
establish.  Here  the  site  of  the  old  market  is  out  of  the 
lord's  possession  for  a  term,  during  which  he  cannot  perform 
his  duty  to  the  parties  frequenting  the  market,  or  secure  their 
immunities.  The  latter  fact  is  clear,  inasmuch  as  for  several 
weeks  toll  was  exacted  by  the  lessees  of  the  new  site ;  and  their 
subsequent  waiver  could  be  no  protection  to  parties  resisting  any 
future  exaction  of  the  same  nature.  It  may  be  inferred  from  the 
language  of  Lord  Ellbnbobouoh  in  Curiven  v.  Salkeld  {6),  and 
from  that  of  Abbott,  Ch.  J.  in  Prince  v.  Lewis  (8),  that  the  lord 
cannot  ^remove  to  a  place  not  equally  convenient,  in  all  respects,  [  ^104  ] 
with  the  original  site.  So  in  Mosley  v.  Widker  (9)  Baylby,  J. 
said,  ^'  I  take  it  to  be  implied  in  the  terms  in  which  a  market  is 
granted,  that  the  grantee,  if  he  confine  it  to  particular  parts 
within  a  town,  shall  fix  it  in  such  parts  as  will  from  time  to  time 
yield  to  the  public  reasonable  accommodation ;  and  that  if  the 
place  once  allotted  ceases  to  give  reasonable  accommodation,  he 
is  bound,  if  he  has  land  of  his  own,  to  appropriate  land  on  which 

(1)  1  B.  &  Aid.  75.  (6)  7  R.  R.  510  (3  East,  538). 

(2)  1  B.  &  Aid.  79.  (7)  1  B.  &  Aid.  67. 

(3)  6  B.  R.  842  (4  Esp.  109).  (8)  29  R.  R.  265  (5  B.  &  C.  363). 

(4)  1  Bos.  &  P.  400.  (9)  31  R.  R.  146  (7  B.  &  C.  40.  55). 

(5)  3  Mod.  107. 
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Rex  to  hold  it ;  or  if  not,  to  get  land  from  other  people  in  order  that 
Stark  EY.  the  market  which  was  originally  granted  for  the  benefit  of  the 
public,  as  well  as  for  the  benefit  of  the  grantee,  may  be  effectually^ 
held ;  and  that  the  public  may  have  the  benefit  which  it  was 
originally  intended  they  should  derive  from  it."  Now,  here,  the 
lease  shows,  at  the  utmost,  only  a  right  of  action  in  the  lessor 
if  the  new  market  be  impeded  :  but  how  can  this  be  a  good 
substitute  for  the  right  which  the  public  had,  in  the  old  market, 
to  enforce  their  own  privileges  directly?  In  fact,  the  lease 
grants  to  the  lessees  authority  to  impose  rents,  not  only  on 
stalls  (which  rent  probably  could  not  have  been  imposed  in  the 
old  market  against  the  usage,  and  after  the  dedication  for  a  long 
time)  but  ''for  licence  and  permission  of  vending,  selling,  or 
exposing  goods  to  sale  on  the  said  premises,"  and  to  deny 
entrance  for  such  purpose  to  persons  not  so  authorised.  That 
allows  the  lessees  to  exact  tolls,  properly  so  called,  and  to  exclude 
parties  refusing  to  .pay  them.  But  there  are  no  tolls  in  the  old 
market :  nor  could  any  be  legally  claimed  there ;  for  they  are 
not  incident  to  a  market  unless  expressly  given :  Com.  Dig. 
[•105]  Market,  (F  1),  and  the  charter  of  *Edward  I.  does  not  give 
them,  nor  is  any  usage  shown.  Besides,  the  market  not  being 
leased,  the  correction  of  it  will  be  in  the  original  lord,  the  lessor, 
while  the  market  tolls  and  its  soil  will,  under  the  lease,  be  vested 
in  others.  It  is  said  that  the  public  may,  if  the  new  market 
place  be  inconvenient,  use  ground  without  the  limits :  but  it  does 
not  appear  that  there  is  any  such  ground  which  can  be  used.  It 
is  also  said  that  a  scire  facias  would  be  the  appropriate  remedy  for 
the  lord's  breach  of  duty :  but  that  point  need  not  be  discussed ; 
for,  the  prosecutors,  having  raised  the  question  by  indicting  for 
a  nuisance,  are  bound  in  the  first  instance  to  establish  all  those 
circumstances  upon  which  the  alleged  guilt  depends.  They 
must,  then,  show  that  the  old  market  place  has,  by  law,  ceased 
to  exist. 

(They  were  then  stopped  by  the  Court.) 

Lord  Denman,  Ch.  J. : 

This  is  an  indictment  for  an  obstruction  :  and  it  appears  that 
the  defendant's  act  would  be  justifiable,  except  for  the  supposed 
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removal  of  the  market.     The  question  therefore  is,  whether  the         Rex 

market  has  been  so  removed  as  to  make  that  use  of  the  old      stabkby. 

market,  which  was  proper  before  the  removal,  a  nuisance.     Now 

the  removal  is  illegal,  if  the  public  have  been  deprived  by  it 

of  any  right.    It  is  unnecessary  to  go  through  all  the  clauses  of 

the  lease,  or  discuss  the  several  points  which  have  been  raised 

as  to  the  rights  in  the  soil  and  market.     There  is  one  clause 

which  makes  it  impossible  for  us  to  say  that  the  market  has 

been  well  removed.     A  power  is  given  to  the  lessees  to  impose 

rents,  at  discretion,  for  the  licence  and  permission  of  vending, 

selling,  and  exposing  to  sale.      There  is  no  evidence  that,  in  the 

old  market,  there  was  even  any  *rent  for  stalls,  much  less  that       [  *106  ] 

it  was  certain,  and  least  of  all  that  there  was  any  payment 

exacted  for  exposing  to  sale.     That  is  so  essential  an  use  of 

the  market,  that  the  creation  of  a  discretionary  power  to  exact 

payments  for  doing  it  cannot  be  sustained.     I  expected  that  the 

clause  would  end  with  giving  the  lessees  the  same  power,  as 

lords  during  the  term,  which  the  lessor  had.     But  here  is  a 

discretionary  power  to    impose   rents  ;    and,   even  as  to  the 

stallage,  I  am  not  prepared  to  say  that,  when  that  appears  to 

have  never  been  paid,  a  claim  can  be  made  to  it  by  virtue  of  the 

ownership  of  the   soil.      A   market  may  be  beneficial  to  the 

grantee,  though   there   be  neither  tolls  nor  stallage :  it  may 

be  useful  to  him  that  the  public  should  resort  to  the  place, 

though  without  paying.     A  right  to  the  market,  therefore,  does 

not  necessarily  give  the  power  of  exacting  tolls.     Consequently 

I  am  of  opinion  that  the  removal  is  not  good ;  and  that  no 

nuisance  has  been  committed  by  resorting  to  the  old  market, 

which  still  exists  till  a  removal  has  been  duly  made. 

LiTTLEDALE,  J.  : 

I  agree  in  the  construction  put  by  my  Lord  upon  the  clause  in 
the  lease.  But,  independently  of  that  point,  I  own  that,  if  the 
lord  had  leased  the  site,  granting  to  the  lessees  precisely  the 
same  powers  which  he  himself  had,  I  should  have  said  that  the 
market  was  not  well  removed.  The  market  must  still  be  held 
in  the  soil  of  the  lord.  It  is  true  that  the  soil,  if  borough- 
English,  would  descend  one  way,  and  the  right  to  the  market 


688  1887.    K.  B.     7  AD.  &  EL.  106—108.  [r.r. 


Bex  another  :  that  is  the  act  of  the  law ;  but  the  division  cannot  be 
Stabkby.  made  by  the  act  of  parties.  When  the  law  creates  the  difficulty, 
we  must  deal  with  it  as  well  as  we  can  :  and  the  principle  of  this 
[  *107  ]  distinction,  ^between  the  act  of  law  and  the  act  of  parties,  has 
been  recognised  from  Wild' a  case  (i)  downwards.  The  lord  is  to 
have  the  correction  of  the  market :  but  how  can  he  have  that 
when  he  has  not  the  soil  ?  It  may  perhaps  be  answered  that 
the  lease,  substantially,  gives  nothing  to  the  lessees  but  the 
correction.  But  how  can  the  public  know  that?  The  lessees 
may  indeed  be  liable  to  the  Earl  of  Burlington  for  breach  of 
covenant :  but  the  public  can  take  no  advantage  of  it.  The 
language  of  Baylby,  J.  in  Mosley  v.  JValker  (2)  shows  that  the 
lord  must  retain  the  power  over  the  soil.  I  am  of  opinion, 
therefore,  that  the  market  was  not  well  removed,  the  soil  of  the 
place  to  which  it  was  removed  having  been  parted  with  by  the 
owner  of  the  franchise.  The  lord  could  not,  in  such  case,  sue 
for  the  disturbance  of  the  franchise  ;  for  the  consideration  which 
he  gives  to  the  public  for  the  market  is  the  correction  which  he 
exercises  ;  and  that  he  cannot  exercise  where  he  is  not  owner  as 
well  as  lord. 

Pattbson,  J. : 

I  think,  on  one  short  ground,  that  the  market  was  not  well 
removed.  I  take  it  to  be  quite  clear  that,  when  the  lord 
removes,  the  new  market  must  be  as  unrestricted  and  free  as  the 
old  one.  It  is  conceded  that,  in  the  old  one,  no  market  tolls 
were  exacted  from  either  buyer  or  seller.  I  do  not  enter  into 
the  question,  whether  the  lord  could  now  exact  stallage :  much 
less  do  I  say  that  he  could.  But  he  gives  the  power  to  impose 
a  rent  in  respect  of  selling  :  so  that  the  public  clearly  would  not 
have  the  same  right  in  the  new  market  as  in  the  old  one.  Had 
[  *108  ]  *vfe  not  seen  the  lease,  we  might  have  had  some  doubt ;  but,  on 
the  terms  of  the  lease,  there  can  be  none.  If  the  lease  had 
stopped  at  the  words,  '*  as  now  used  in  the  open  markets  held  in 
the  said  town,"  it  might  have  been  well  enough  ;  but  afterwards 
come   the   words,    "  during  which   periods ''    &c.,   where  the 

(1)  8  Co.  Rep.  78  b.    See  Co.  Litt  (2)  31  E.  R.  at  p.  155  (7  B.  &  C. 

147  b,  164  b.  55). 
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exemption  from  the  necessity  of    licence  by  the    lessees    is         Rbx 
expressly  confined  to  the   "  buying  and   bartering,"   and  the     stabkey. 
licence  to  sell  is  made  subject  to  a  discretionary  rent. 

Williams,  J.  concurred. 

Ride  absolute. 


TAYLERSON  v.  PETERS  and  Another.  i837. 

June  1. 
(7  Adol.  &  EUis,  110—114 ;  S.  C.  2  N.  &  P.  622  ;  W.  W.  &  D.  644 ;  I  Jur.  497.)  

A  tenant  of  a  farm,  having  remained  a  few  days  after  the  expiration  of  '-  -^ 
his  term,  and  after  entry  by  a  new  tenant,  went  away,  leaving  a  cow  and 
some  pigs,  but  giving  no  farther  intimation  of  a  purpose  to  retu]:n,  or  to 
continue  holding  any  part  of  the  farm :  Held,  that  the  landlord  could 
not  justify  distraining  the  goods  so  left  for  arrears  of  rent  under  stat. 
8  Ann.  c.  14,  ss.  6,  7. 

Trespass  for  seizing  and  taking  away  cattle,  goods,  and 
chattels,  of  the  plaintiff.  Plea,  the  general  issue.  On  the  trial 
before  Lord  Denman,  Gh.  J.,  at  the  York  Spring  Assizes,  1836, 
it  appeared  that  the  animals  in  question,  a  cow  and  some  pigs, 
of  the  value,  altogether,  *of  111.  16«.,  were  taken  as  a  distress  [  *iii  ] 
for  rent  due  from  the  plaintiff  for  a  farm  and  buildings.  The 
plaintiff  had  duly  received  notice  to  quit  on  May  IStb,  18S5, 
when  his  time  of  holding  expired.  The  distress  was  put  in 
May  22nd.  Between  May  ISth  and  May  22nd,  the  plaintiff, 
who  still  remained  6n  the  premises,  was  asked  by  Welford,  the 
incoming  tenant,  whose  term  had  commenced,  when  he  meant 
to  leave ;  he  replied  that  he  did  not  know ;  but  before  the  dis- 
tress he  went  away,  removing  part  of  his  property,  but  leaving 
the  cow  and  pigs  on  the  farm.  He  did  not  ask  Welford's  per- 
mission to  leave  them;  nor  did  he,  in  going  away,  state  any 
thing  as  to  his  intentions.  No  question  was  specifically  left  to 
the  jury  as  to  the  giving  up  of  possession  by  the  plaintiff  (i). 
The  new  tenant  entered,  but  did  not  obtain  complete  possession 
before  May  22nd.  On  that  day,  and  before  the  distress  was  put 
in,  he  had  possession  of  the  whole  farm,  unless  there  was  a  con- 
tinued possession  by  the  plaintiff  as  after  mentioned.  A  verdict 
was  found  for  the  defendant ;  but  in  the  next  Term  a  motion  was 

(1)  The  principal  dispute  in  the      parties  who  acted  in  making   the 
case  was  on  the  authority  of  the     distress. 

B.B, — ^VOIi.  XLV,  44 
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TATLEB80N    made  (by  leave  reserved)  to  enter  a  verdict  for  the  plaintiff. 

Petebs.      T^^^  only  point  raised,  on  which  the  Court  ultimately  gave  any 

decision,  was,  whether  the  distress,  made  after  the  expiration 

of  the  term  as  above  stated,  was  justified  by  stat.  8  Ann.  c.  14, 

s.  6  (1).     A  rule  nisi  having  been  granted, 

[  112  ]  CressweU  and  Wightman  now  showed  cause : 

The  plaintiff  remained  in  possession  of  a  part  of  the  farm,  by 
keeping  his  cattle  there,  down  to  the  time  of  the  distress.  If 
nothing  was  left  to  the  jury  on  this  point,  still  the  Court  will 
not  now  assume  that  the  plaintiff  had  wholly  given  up  posses- 
sion. It  is  true  that  he  had  removed  part  of  his  goods,  but 
some  remained.  Will  the  Court  say  that,  if  he  had  merely 
withdrawn  himself,  the  possession  would  not  have  continued  ? 
NiUtaU  V.  Staunton  (2)  shows  that,  to  render  the  statute  applic- 
able, it  is  not  necessary  for  the  tenant  to  continue  occupying 
the  whole  premises,  or  to  hold  them  adversely.  There  the 
tenant  held  on  by  the  landlord's  permission.  In  Beavan  v. 
Delahay  (3),  where  the  tenant,  according  to  the  custom  of  the 
country,  left  his  away-going  crop  in  bams  upon  the  farm  after 
the  expiration  of  his  term,  it  was  held  that  (independently  of 
the  statute)  a  distress  might  be  made  of  the  crop  so  left,  the 
landlord's  right  continuing  as  to  that  part  of  the  farm  which  the 
tenant  still  occupied. 

(1)  Stat.  8  Ano.  c.  14,  s.  6.    ''And  or  determined,  to  distrain  for  such 

whereas  tenants  pur  auter  vie  and  arrears,  after  the  determination  of 

lessees  for  years,  or  at  will,  frequently  the  said  respective  leases,  in  the  same 

hold   over   the   tenements  to  them  manner  as  they  might  have  done,  if 

demised,  after  the  determination  of  such  lease  or  leases  had  not  been 

such  leases :  and  whereas  after  the  ended  or  determined." 

determination  of  such,  or  any  other  Sect.  7.  **  Provided,  that  such  dis- 

leases,   no  distress  can  by  law  be  tress  be  made  within  the  spaoe  of  six 

made  for  any  arrears  of  rent  that  calendar  months  after  the  determina- 

grew  due  on  such  respective  leases  tion  of  such  lease,  and  during  the 

before  the  determination  thereof;  it  continuance  of  such  landlord's  title 

is  hereby  further  enacted ''  &c. ,  * '  that  or  interest,  and  during  the  poaseasion 

from  and  after"  &c.,  **it  shall  and  of  the  tenant  from  whom  such  arrears 

may  be  lawful,  for  any  person  or  became  due." 

persons,  having  any  rent  in  airear  (2)  28  B.  B.  207  (4  B.  &  C.  51). 

or  due  upon  any  lease  for  life  or  (3)  2  B.  B.  696  (1  H.  Bl.  5). 
lives,  or  for  years,  or  at  will,  ended 
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Alexander  and  W.  H,  Watson^  contra  :  Taylrbson 

V, 

It  cannot  be  said  that  the  old  tenant  continues  to  occupy  Petebs. 
when  the  new  one  has  taken  possession.  Whatever  possession 
of  the  old  tenant  is  relied  upon,  to  justify  a  distress  under  the 
statute,  should  be  exclusive.  At  all  events  it  should  "^ be  in  the  [  *n3  ] 
character  of  tenant ;  but  that  is  not  kept  up  by  merely  leaving 
behind  a  few  articles  of  property.  In  Beavan  v.  Delahay  (i)  and 
Xuttall  v.  Staunton  (2)  an  actual  tenancy  continued  as  to  part  of 
the  premises.  Here  the  attempt  is  to  set  up  a  constructive  one. 
Welford,  the  incoming  tenant,  had  a  right  to  full  possession 
on  May  18th ;  and  it  was,  substantially,  given  up  to  him.  He 
might  have  brought  trespass  against  the  plaintiff  for  leaving  the 
aninials  on  the  farm. 

Lord  Dbnman,  Gh.  J.  : 

I  think  there  was  no  possession  by  the  plaintiff  at  the  time 
of  the  distress.  It  might  have  been  different  if  the  cow  and 
pigs  had  been  left  with  a  view  of  keeping  possession,  and  of 
maintaining  a  right  in  the  plaintiff  to  come  back.  A  small 
thing,  so  done,  might  serve  to  show  a  continuing  possession. 
But  here  it  would  be  unreasonable  to  construe  the  facts  so. 
Though  the  cow  and  pigs  remained  till  May  22nd,  the  plaintiff 
was  gone  before  the  distress.  The  circumstances  under  which 
he  went  do  not  raise  the  inference  of  a  continued  possession, 
unless  the  mere  circumstance  of  his  leaving  this  property 
behind  him  be  sufficient ;  and  I  think  it  is  not. 

LiTTLBDALB,  J.  : 

I  am  of  the  same  opinion.  The  plaintiff's  time  expired  on 
Old  May  Day;  he  is  asked  by  the  incoming  tenant  when  he 
means  to  leave,  and  answers  that  he  does  not  know ;  and  then 
he  goes  away,  under  circumstances  which  appear  to  me  to  show 
a  complete  abandonment.  I  think  that  the  cow  and  pigs  were 
not  left  with  a  view  of  keeping  possession,  "^but  that  the  plain-  [  *ii4  ;| 
tiff  had  determined  his  possession  by  leaving  the  premises 
without  any  intention  to  return. 

(1)  2  B,  B,  696  (1  H.  Bl.  5).  (2)  28  B.  B.  207  (4  B.  &  C.  51). 

44—2 
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TATLEB80N      PaTTBSON,  J.  : 
V, 

Petebs.  To  bring  a  case  within  sect.  7  of  the  statute  of  Anne,  the 

continuance  of  possession  may  be  either  tortious  or  otherwise. 
In  NuttaU  v.  Staunton  (i)  it  was  by  permission.  In  Beavan  v. 
Delahay  (2)  the  possession  was  continued  under  a  custom.  But, 
to  make  the  statute  applicable,  there  must  be  a  keeping  as  the 
party's  own,  to  the  exclusion  of  other  people.  That  fact  is 
wanting  here. 

Williams,  J. : 

The  facts  here  negative  the  inference  relied  upon.  The  mere 
fact  of  the  plaintiff's  leaving  these  cattle  does  not  show  a  con- 
tinuance of  possession.  It  was  an  accidental  circumstance,  not 
indicating  possession,  nor  accompanied  by  a  claim  of  it. 

Rule  absolute. 


1837.  Sir  FRANCIS  BURDETT,  Bart.  v.  WITHERS  (3). 

JumeJ.        (7  Adol.  &  Ellis,  136—138 ;  S.  C.  2  N.  &  P.  922  ;  W.  W.  &  D.  444 ;  6  L.  J. 
r  i3g  J  (N.  S.)  K.  B.  219;  1  Jur.  514.) 

In  an  action  against  a  tenant  on  agreement  to  keep  premises  in  good 
repair,  the  state  of  the  premises  at  the  commencement  of  the  tenancy  is 
a  relevant  fact  in  regard  to  the  amount  of  damages. 

Assumpsit.  The  declaration  stated  that  heretofore,  to  wit 
29th  September,  1827,  defendant  became  tenant  to  plaintiff  of 
certain  farms,  upon  the  terms,  among  others,  that  defendant 
should,  daring  the  tenancy,  keep  all  the  premises  in  good  and 
sufficient  repair  at  his  own  expense ;  and,  in  consideration 
thereof,  defendant  promised  plaintiff  that  he  would,  during  the 
continuance  of  the  tenancy,  keep  all  the  premises,  &c.  (as 
[  *137  ]  before) :  that  the  defendant  became  tenant,  &c. :  ^breach,  that 
he  did  not  keep,  (&c.,  and  at  the  end  of  the  term  yielded  the 
premises  up  in  bad  repair.  Plea,  that  the  plaintiff  ought  not 
further,  &c.,  because  the  defendant  brings  into  Court  5/.,  and 
plaintiff    has    not    sustained   damages  to    a   greater   amount. 

(1)  28  E.  E.  207  (4  B.  &  C.  51).  Lister  v.  Lane  [1893]  2  Q.  B.  212,  62 

(2)  2  E.  E.  696  (1  H.  Bl.  5).  L.  J.  Q.  B,  583,  69  L,  T,  176,  C.  A. 

(3)  See  Payne  v.  Saine  (1847)  16  — E.  C. 
M.   &   W.  541,   16   L.  J.  Ex.   130; 
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Replication,  that  the  plaintiff  has  sustained  damages  to  a  greater  Burdktt 
amount.  Issue  thereon.  On  the  trial  before  Alderson,  B.,  at  withers. 
the  Berkshire  Spring  Assizes,  1886,  the  plaintiff  produced 
evidence  to  show  the  bad  state  of  the  premises  at  the  time 
of  the  defendant's  quitting.  The  defendant's  counsel  cross- 
examined  as  to  the  state  of  the  premises  at  the  time  of  the 
defendant's  coming  into  possession :  but  the  learned  Judge, 
being  of  opinion  that  this  was  not  relevant  to  the  issue,  stopped 
the  cross-examination,  and  refused  to  admit  evidence  for  the 
defendant  on  this  point;  and  he  said,  in  his  charge  to  the  jury, 
that  they  must  estimate  the  damages  on  this  issue  at  the  sum 
which  it  would  cost  to  put  the  premises  into  tenantable  repair, 
without  reference  to  the  state  in  which  the  defendant  found 
them.  Verdict  for  the  plaintiff;  damages  1621.  10«.  In  Easter 
Term,  1886,  Cooper  obtained  a  rule  nisi  for  a  new  trial,  citing 
Harris  v.  Jones  (i)  and  Gutteridge  v.  Munyard  (2). 

LudloiVf  Serjt.  now  showed  cause : 

By  the  form  of  the  issue  the  liability  is  admitted ;  so  that, 
if  the  damages  exceed  5/.  by  any  sum,  the  Court  can  only 
reduce  the  damages.  The  cases  cited  on  moving  for  the  rule 
were  discussed  in  Stanley  v.  Toicgood  (3),  where,  in  an  action 
on  a  covenant  to  keep  and  leave  in  good  *and  tenantable  repair,  [  *i38  ] 
it  was  held  that,  although  a  jury  should  be  allowed  to  take  into 
consideration  whether  the  house  was  new  or  old,  the  state  of 
repair  at  the  time  of  the  demise  was  not  to  be  considered. 
Here  the  tenant  purchased  his  term  by  agreeing  to  keep  in  good 
repair  :  after  that,  he  is  not  to  be  allowed  to  show  that  the  state 
of  the  premises  was  bad,  he  having  made  his  contract. 

Cooper,  contra,  was  stopped  by  the  Court. 

Lord  Denman,  Ch.  J. : 

The  verdict  might  have  been  for  the  defendant  if  the  evidence 
had  been  submitted  to  the  jury.  It  is  very  material,  with  a 
view  both  to  the  event  of    the  suit,   and  to  the  amount  of 

(1)  42  B.  B.  772  (1  Moo.  &  Bob.  (2)  1  Moo.  &  Bob.  334. 

173).  (3)  3  Bing.  N.  C.  4. 
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[b-r. 


Bdrdbtt     damages,  to  show  what  the  previous  state  of  the  premises  was. 
VVITHBR8.       We  cannot  reduce   the   damages;   for   we   have  no  means  of 
forming  an  estimate. 

LiTTLEDALE,  Patteson,  and  Williams,  JJ.  concurred. 

Rul£  af)8olut€ 


J  887. 
June  5. 

[143] 


THOMAS  WARRE  and   Others,  Executors  of  Jaues 
Warre,  v.  CALVERT,  Administrator  of  Laycx)ck. 

(7  Adol.  &  Ellis,  143—157 ;  S.  C.  2  N.  &  P.  126;  W.  W.  &  D.  528;  6  L.  J. 
(N.  S.)  K.  B.  219;  1  Jur.  450.) 

By  agreement  between  plaintiff  and  S.,  S.  was  to  perfonn  certain 
works  for  plaintiff  for  a  certain  sum,  and  to  receive  from  time  to  tune 
three-fourths  of  the  cost  of  the  part  completed,  the  first  payment  to  be 
made  after  one-eighth  was  performed,  the  remaining  fourth  part  to  be 
paid  one  month  after  the  whole  was  completed:  if  S.  should  fail  to 
perform  the  work,  plaintiff  might  employ  others  to  perform  it,  and 
deduct  the  expense  from  the  sum  pa>^ble  to  S.  Defendant  entered  into 
a  bond,  conditioned  for  performance  of  the  agreement  by  S. 

S.,  after  performing  part  of  the  works,  abandoned  the  contract. 
Plaintiff,  at  the  request  of  S.,  and  upon  new  security  given  by  him, 
had  advanced  to  S.,  for  assisting  him  in  performing  tJie  works,  a  sum 
exceeding  the  whole  cost  of  the  works  performed  at  the  time  of  the 
abandonment,  but  less  than  the  whole  contract  price.  Plaintiff  had  the 
works  completed  at  an  expense  which,  added  to  the  cost  of  the  part  per- 
formed by  S.,  was  less  than  the  whole  contract  price  agreed  on  with  S., 
but  which,  added  to  the  sum  actually  advanced  to  S.,  exceeded  that 
contract  price. 

Plaintiff  brought  an  action  of  debt  on  the  bond,  suggesting,  as  a 
breach,  S.'s  non-performance,  and  the  plaintiffs  loss  thereby.  Defendant 
plraded  non  est  factum.     Held, 

That  plaintiff  was  entitled  to  nominal  damages  only,  the  loss  having 
arisen,  not  from  the  non-performance  of  S.*s  contract,  but  from  plaintiff 
having  advanced  more  than  the  contract  required.  Especially  as  the  sum 
advanced  exceeded,  not  only  the  three-fourths,  but  the  whole  of  the  work 
completed ;  and  as  the  advances  had  been  made  on  a  fresh  negotiation 
with,  and  secuiity  taken  from,  S. 

Held,  also,  that  this  answer  coidd  not  be  pleaded  by  defendant,  but 
was  properly  set  up,  under  nan  est  factum,  to  meet  plaintiff's  evidence 
of  damages. 

Debt  on  bond  of  the  intestate  Laycock,  to  the  testator,  James 
Warre,  dated  2nd  of  November,  1829,  for  6,000Z.  Plea,  Non  est 
factum.     Issue  thereon. 

The  plaintiffs  suggested  breaches,  and  set  forth  the  condition 
of  the  bond :  which  was,  that  Robert  Streather,  his  executors, 
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Sec.,  should  observe,  perform,  &c.,  all  and  singular  the  covenants, 
promises,  &c.,  mentioned  "^^and  contained  in  a  certain  instrument 
in  writing,  bearing  date  29th  September,  1829,  purporting  to  be 
an  agreement  or  contract  made  with  the  plaintiffs'  testator, 
Warre,  treasurer  of  the  London  Dock  Company,  and  on  their 
behalf,  by  the  said  Bobert  Streather,  which,  on  the  part  and 
behalf  of  Streather,  his  executors  or  administrators,  were  to  be 
observed,  <fec.  The  suggestion  then  set  out  in  part  the  contract 
in  writing  (i),  which  was  ^stated  to  be  for  the  performance  of 


Wabbe 

r. 
Calvebt. 

[  •!«  ] 


(1)  The  whole  contract  (as  after- 
wardB  stated  in  the  special  case,  see 
p.  688,  post)  was  as  foUows ;  but  the 
parts  in  brackets  were  omitted  in  the 
suggestion. 

'*  Articles  of  agreement  and  con- 
tract, entered  into  this  29th  day  of 
September,  1829,  between  Bobert 
Streather,  of"  &c.  *'of  the  one  part, 
and  James  Warre,  Esq.,  treasurer  of 
the  London  Dock  Company,  for  and 
on  behalf  of  the  said  Company,  of  the 
other  part,  as  follows ;  that  is  to  say, 
the  said  Bobert  Streather  doth  hereby 
contract,  promise,  and  agree,  to 
and  with  the  said  James  Warre, 
as  treasurer  aforesaid,  that  he  the 
said  Bobert  Streather  shall  and  will 
execute  and  perform,  in  a  substantial 
and  workmanlike  manner,  the  whole 
of  the  works  required  in  the  forma- 
tion of  an  entrance  from  the  river 
at  ShadweU  to  the  Eastern  London 
Dock;  that  the  said  works  shall  be 
commenced  at  such  period  as  the 
Directors  of  the  said  Company  shall 
appoint,  they  giving  the  said  Bobert 
Streather  twenty  days'  previousnotice« 
and  the  whole  be  completed  within 
twelve  months  from  such  period ;  the 
said  Bobert  Streather  doth  further 
contract,  promise,  and  agree,  to  pro- 
vide at  his  own  expense  the  whole  of 
the  materials,  labour,  engines,  tools, 
implements,  and  every  other  matter 
or  thing  which  may  be  required  in 
the  formation  and  completion  of  the 
said  entrance,  and  also  execute  the 


whole  of  the  works  as  laid  down  and 
described  in  the  plans  numbered  1, 
2,  3,  4,  5,  6,  7,  8,  9,  10,  11,  and  the 
specification  hereunto  annexed,  and 
according  to  the  particidars  and  con- 
ditions of  this  contract,  in  considera- 
tion of  being  paid  the  sum  of  52,200/., 
and  also  of  being  allowed  to  appro- 
priate to  his  own  use  the  materials 
of  the  houses  and  other  premises 
therein  referred  to.  [Such  parts  of 
the  materials  as  shall  be  approved 
by  the  engineer  to  the  said  Company 
may  be  used  by  the  said  Bobert 
Streather  in  the  works  to  be  per- 
formed under  this  contract;  the 
remainder  are  to  be  removed  by  him, 
in  conformity  with  the  directions 
which  may  be  given  to  him  by  the 
said  engineer.  The  said  engineer  to 
be  the  sole  judge  of  the  said  works, 
and  every  part  thereof,  being  executed 
and  performed  agreeably  to  the  said 
plans  and  specification,  and  to  have 
the  power  of  rejecting  at  any  time 
any  materiab  or  work  which  "^in 
his  opinion  shall  not  be  conform- 
able thereto,  and  to  provide  other 
materials  in  lieu  of  those  rejected, 
and  employ  competent  persons  to  per- 
form the  work,  if  the  said  Bobert 
Streather  shall  fail  so  to  do,  in  which 
case  the  cost  or  amount  thereof  shall 
be  deducted  from  the  sum  so  to  become 
due  and  payable  to  him  under  this 
contract.]  The  said  Directors  are  to 
be  at  liberty  to  alter  the  plans,  and 
thereby  add  to  or  diminish  any  pai*t 


[  *n5  ] 


[  •HS,  n.  ] 
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Warrb       certain  works  by  Streather  for  52,200Z.,  in  twelve  months  from 
Calvbrt.     the  commencement,  with  power  to  the  Directors  of  the  Company 
to  appoint  the  time  when  the  works  were  to  be  commenced,  to 
make  alterations  on  certain  terms,  and  to  extend  the  time. 

The  suggestion  then  stated  that,  after  the  making  of  the  said 
instrument  and  of  the  bond,  viz.  1st  December,  1829,  the 
Directors  appointed  that  the  works  should  be  commenced  on  a 
day  then  to  come,  viz.  28th  December,  1829,  whereof  they  gave 
notice  to  Streather,  viz.  on  &c. :  whereupon  Streather  commenced 
the  works  in  pursuance  of  the  contract.  That  afterwards,  and 
before  the  period  of  twelve  months  so  limited,  &c.,  had  expired, 
and  in  the  lifetime  of  Laycock,  viz.  on  21st  December,  1880,  by 
["140  J  a  certain  memorandum  of  agreement  under  *seal,  between 
Streather  of  the  first  part,  one  Thomas  Warburton  and  Laycock 
of  the  second  part,  and  James  Warre,  for  and  on  behalf  of  the 
Company,  of  the  third  part,  after  reciting  (amongst  other 
things)  the  giving  of  the  bond,  and  that  Streather  had,  with  the 
concurrence  of  Warburton  and  Laycock,  requested  of  the 
Directors  an  extension  of  the  term  for  completing  the  works,  it 
was  declared  to  be  agreed  by  and  between  the  parties,  that 
Warre,  on  behalf  of  the  Company  and  the  Directors  thereof,  did 
consent  and  agree  that  Streather  should  be  allowed  an  additional 
term  of  three  months,  viz.  to  28th  March  then  next,  for  the 
completion  of  the  works :  and  Laycock  thereby  agreed  that  the 
extension  of  time  should  not  in  any  respect  lessen  the  security, 
or  prejudice  or  affect  the  rights  of,  the  Company  under  the  bond, 

of  the  intended  works,  without  pre-  in  each  case,  of  a  certificate  signed 

judioe  to  or  making  void  this  contract,  by  the    Company's    engineer;    viz. 

in  which  case  a  proportionate  addition  three  f  omths  of  the  cost  of  the  work 

or  deduction  shall  be  made  to  or  from  certified  to  have  been  done  every  two 

the  sum  to  be  paid  to  the  said  Robert  months ;   the  first  instalment  to  be 

Streather,  the  amount  of  such  addi-  paid  whenever  the  said  engineer  shall 

tion  or  deduction  to  be   computed  certify  thjat  the  portion  of  the  work 

according  to  the  schedule  of  prices  performed    amounts    in    value    to 

contained  in  the  said  specification,  one-eighth  part  of  the  whole;   the 

[The  said  James  Warre  doth  hereby  remaining    one  fourth    within    one 

undertake,  promise,  and  agree,  for  month  after  the  full  completion  of 

and  on  behalf  of  the  said  Company,  this  contract."    Signed  by  Bobkbt 

to  pay  to  the  said  Bobert  Streather  Strbatheh.      Then    followed     the 

the  said  sum  of  52,200/.  by  the  follow-  specification  referred  to.] 
ing  instalments,  upon  the  production. 
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and  that  Streather  should  complete  the  whole  of  the  works,  so       Wa&bb 
contracted  &c.,  within  the  said  extended  term,  and  that,  save     Calvebt. 
and  except  as  to  the  extension  of  time  thereby  granted,  such 
bond  should  remain  and  be  in  full  force  &c. 

The  suggestion  then  stated  that  the  Directors,  whilst  Streather 
was  carrying  on  the  said  works,  did,  under  the  power  reserved 
by  the  contract,  from  time  to  time  alter  the  said  plans,  and 
thereby  did  add  to  certain  parts  of  the  said  intended  works,  and 
diminish  other  parts;  and  it  stated  that,  upon  the  balance  of 
such  additions  and  diminutions,  computed  according  to  the 
schedule  of  prices  contained  in  the  specification  annexed  to  the 
contract,  a  certain  sum,  viz.  3,781Z.  16^.  Sd.,  became  and  was 
payable  to  Streather  in  respect  of  such  additions  and  diminu- 
tions, over  and  beyond  the  said  contract  price  of  52,200Z. :  And, 
although  Streather  was  allowed  to  appropriate,  and  did  in  fact 
appropriate,  to  his  own  use  the  ^materials  &c.,  in  the  suggestion  [  *147  ] 
in  that  behalf  referred  to,  and  although  the  Directors,  whilst 
Streather  was  so  carrying  on  the  works,  did  advance  and  pay  to 
him  divers  sums  of  money,  amounting  &c.,  to  wit  48,1552.  Os.  dd., 
in  respect  of  the  said  contract  price  of  52,200/.,  and  of  the  said 
balance  of  8,7812.  16«.  Sd.,  and  were  always  ready  and  willing  to 
advance  and  pay  him  the  residue  thereof  respectively,  on  due 
performance  by  him  of  the  said  contract  or  agreement,  whereof 
Streather  always  had  notice,  nevertheless,  for  assigning  &c.,  the 
plaintiffs  did  further  suggest  and  say  that  Streather  did  not  nor 
would  execute,  complete  or  perform  &c.  the  whole  of  the  said 
works  &c.,  in  the  said  contract  or  agreement  mentioned  &c., 
within  twelve  months  from  the  time  of  commencement  appointed 
by  the  Directors,  or  within  such  additional  term  of  three  months 
as  aforesaid,  or  at  any  other  time  whatsoever;  but,  on  the 
contrary  thereof,  at  the  expiration  of  the  said  additional  term  of 
three  months,  viz.  on  28th  March,  1881,  the  said  works  were 
and  remained  still  uncompleted  and  in  great  part  unperformed 
and  unexecuted  by  Streather,  and  Streather  then  left  and 
abandoned  the  said  works  so  unperformed  &c.,  contrary  to  his 
said  contract  &c.,  and  the  same  remained  and  continued  so 
unperformed,  &c.,  until  the  Company  were  afterwards,  viz.  on 
the  day  and  year  aforesaid,  and  on  divers  other  &c.,  forced  and 
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Warbe  obliged  to  cause  and  procure,  and  did  in  fact  cause  and  proenre, 
Calvert,  ^be  same  to  be  performed,  executed,  and  completed  by  certain 
other  persons  on  their  behalf,  viz.  as  laid  down  and  described  in 
the  plans  and  specification  referred  to  in  the  suggestion,  and 
according  to  the  particulars  and  conditions  of  the  contract. 
And,  in  and  about  so  causing  and  procuring  the  said  works  to  be 

[  ^^^^  ]  performed  *&c.  as  last  aforesaid,  the  Company  hath  necessarily 
paid,  laid  out,  and  expended  divers  sums,  &c.,  viz.  20,3392.  Is.  5d., 
over  and  beyond  the  said  sum  of  48,1552.  Os,  9d.,  so  as  afore- 
said paid  and  advanced  to  Streather  whilst  he  was  carrying 
on  the  said  works ;  and  thereupon  and  thereby  the  said  Company 
hath,  in  the  whole,  been  put  to  a  much  greater  cost  and  expense 
in  and  about  the  performance  &c.  of  the  said  works,  than  the 
said  several  sums  of  52,200Z.  and  3,7312.  16^.  8d,,  for  which  the 
same  ought  to  have  been  performed  &c.  by  Streather,  viz.  to  the 
amount  of  12,5622.  11a.  6r2.  over  and  above  those  sums :  and  so 
the  said  plaintiffs  say  that  the  said  Company,  by  and  through 
the  nonperformance  and  nonfulfilment  by  the  said  Robert 
Streather  of  the  said  covenants  and  agreements  matters  and 
things  mentioned  and  contained  in  the  said  contract  or  instru- 
ment in  writing,  to  be  by  him  performed  and  fulfilled,  have 
have  sustained  loss  and  damage  to  a  large  amount,  viz. 
12,5622.  11a.  6rf. 

On  the  trial  before  Lord  Denman,  Ch.  J.,  at  the  London 
sittings  after  Hilary  Term,  1836,  it  was  contended  for  the 
defendant  that;  upon  the  facts  of  the  case,  the  plaintiffs  were 
entitled  to  nominal  damages  only.  The  Lord  Chief  Justice 
being  of  that  opinion,  a  verdict  was  given  for  Is.  damages,  his 
Lordship  suggesting,  however,  that  the  question  as  to  damages 
should  be  brought  before  the  Court  by  a  special  case.  In  Easter 
Term,  1836,  Sir  F.  Pollock  obtained  a  rule  nisi  for  a  new  trial, 
with  liberty  to  state  a  case.  A  case  was  afterwards  agreed  to,  in 
substance  as  follows. 

On  the  29th  of  September.  1829,  Streather  entered  into  the 
contract  with  the  London  Dock  Company,  to  execute  the  works. 

[•149]  The  case  then  set  out  the  whole  of  the  contract,  as  *ante, 

p.   695.      It  provided,   arfiong   other    things,   that    the    work 
should  be  paid  for  by  instalments,  three  fourths  of  the  cost  of 
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the  work  certiiied  to  have  been  done  every  two  months ;  the  first  Wabhe 
mstalment  to  be  paid  when  it  should  be  certified  that  one  eighth,  calvbrt. 
in  valne,  of  the  whole,  had  been  performed :  the  last  fourth  to 
be  paid  within  one  month  after  full  completion  of  the  contract. 
If  Streather  should  fail  to  perform  the  work,  the  Company  might 
employ  others  to  do  it,  and  deduct  the  cost  from  the  sum 
otherwise  payable  to  him. 

On  the  2nd  November,  1829,  Streather  entered  into  the  bond 
mentioned  in  the  pleadings,  with  the  defendant  and  another  as 
his  sureties.  The  Directors,  pursuant  to  the  terms  of  the 
contract,  appointed  that  the  works  should  be  commenced  on 
28th  December,  1829;  and  the  same  were  commenced  accord- 
ingly. They  should,  therefore,  by  the  terms  of  the  contract, 
have  been  completed  on  28th  December,  1880.  Streather 
having,  with  the  concurrence  of  his  sureties,  applied  for  an 
extension  of  the  time,  the  Directors  agreed  to  allow  him  an 
additional  term  of  three  months,  viz.  to  28th  March,  1881 ;  and, 
accordingly,  the  memorandum  of  agreement  under  seal  in  the 
pleadings  mentioned  was,  on  21  st  December,  1880,  entered  into 
between  Streather  of  the  first  part,  the  defendant  and  his 
co-surety  of  the  second  part,  and  the  late  treasurer  of  the 
London  Dock  Company  of  the  third  part  (see  suggestion  of 
breaches,  ante,  p.  696).  On  the  28th  March,  1881  (when  the 
extended  time  expired),  a  considerable  part  of  the  works 
remained  unfinished  ;  and  Streather  having  become  embarrassed 
in  his  circumstances,  and  being  unable  farther  to  prosecute  the 
works,  his  men  withdrew  on  80th  April,  1881.  On  the  21st  of 
that  month,  a  ^commission  of  bankrupt  was  issued  against  him ;  [  *150  ] 
and  the  works  were  ultimately  completed  by  the  Company. 

The  plans  of  the  works  were  from  time  to  time  altered  by  the 
Directors,  pursuant  to  the  power  reserved  to  them  by  the 
contract,  the  result  of  which  alterations  was  that  8,7812.  16«. 
became  payable  to  Streather  over  and  beyond  the  contract  price 
of  52,200Z. 

Between  18th  May,  1830,  and  25th  March,  1831,  inclusive, 
Streather  received  from  the  Company  advances  or  payments  to 
the  amount  of  48,1552.  Os.  9d.  The  dates  and  amounts  were  set 
forth  in  the  plaintiffs*  particular  of  demand. 
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Wabbb  After  Streather  left  the  premises,  the  Company  completed  the 

Calvert,  works  at  an  expense  (ascertained  as  far  as  practicable,  according 
to  the  scale  of  prices  in  Streather's  contract)  of  18,875Z.  Ss.  M. 
Some  materials  were  left  on  the  premises  when  Streather  quitted 
them,  which  the  Company  used  in  completing  the  work,  and  had 
to  pay  for:  their  value  was  l,209^(i).  The  case  added,  that 
they  were  obliged  to  pay  a  part  of  this  sam  to  Streather*s 
assignees,  on  the  grounds  stated  in  Crowfoot  v.  The  London  Dock 
Company  (2). 

The  amount  of  the  work  done  by  Streather,  at  the  time  when 
he  left  the  premises,  was  86,4292.  lOa. 

[After  argument :] 

[  154  ]       Lord  Denman,  Ch.  J. : 

I  had  no  doubt  at  Nisi  Prius,  and  I  feel  none  now.  It  is 
perfectly  clear  that  the  loss  sustained  by  the  Company  arises, 
not  from  the  breach  of  the  contract,  but  from  their  having 
volunteered  an  advance  to  the  contractor.  But  the  surety  has 
undertaken  only  to  be  liable  for  the  damages  arising  from  the 
breach  of  contract. 

LiTTLBDALE,  J.  : 

I  am  also  of  opinion  that  the  verdict  must  be  confined  to 
nominal  damages.  It  appears  (to  use  round  numbers)  that  the 
work  actually  performed  by  Streather  was  of  the  value  of  86,000L 
The  advances,  according  to  the  Company's  contract  with  him, 
were  to  be  three  fourths  of  the  cost  of  the  work  done,  that  is, 
27,000Z.  They  however  advanced,  not  only  more  than  this,  but 
48,000Z.,  being  12,000{.  more  than  the  value  of  the  work  done. 
Then,  through  Streather's  default,  they  are  obliged  to  get  the  work 
finished  by  others,  which  costs  them  18,000!.  more.  The  money 
therefore  which  was  payable  under  the  contract  to  Streather, 
by  way  of  instalment,  added  to  the  sum  afterwards  paid  for  the 
completion  of  the  work,  is  less  than  the  sum  which,  if  Streather 
had  performed  all  the  contract,  they  would  have  had  to  pay  him, 

(1)  The  plaintiffs  contended  that      of  opinion  that  it  was. 
this  sum  was  not  included  in  the         (2)  2    Cr.    &    M.    637;    4    Tyr. 
18,875;.  '68.  2d. ;  but  the  CoxTRT  were      967. 
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namely,  55,0002.  The  advances  beyond  the  27,0002.  were  not  Wabbb 
made  under  the  contract.  It  might  perhaps  be  proper  for  the  calvsbt. 
Company  to  make  advances  for  the  purpose  of  enabling  Streather 
to  fulfil  his  undertaking;  but  such  advances  are  not  made  in 
terms  of  the  contract.  A  surety  has  a  right  to  require  that  the 
obligee  shall  do  his  duty  ;  and  I  think  that  advances  *made  in  [  *156  ] 
this  manner  by  the  obligee  do  not  render  the  surety  liable.  It  is 
contended  that  the  surety  is  to  see  to  the  performance  of  his 
principars  contract ;  and  that  is  true :  but  how  can  he  watch  the 
advances  made  by  the  other  party  ?  Here  he  may,  in  fact,  have 
known  of  the  advances :  but  that  does  not  affect  the  general  rule. 
The  Company  should  have  advanced  only  what  the  contract 
bound  them  to  advance :  in  the  result,  the  work  was  completed 
at  an  expense  below  the  contract  price.  Now  the  assignment  of 
breaches  charges  that  Streather  did  not  perform  the  contract 
within  the  twelve  months,  nor  within  the  additional  term  of 
three  months,  and  that,  by  reason  thereof,  the  Company  were 
obliged  to  procure  the  works  to  be  completed  by  others,  whereby 
they  were  damaged.  But  they  have,  in  fact,  sustained  no  damage 
at  all  by  this.  Sir  F.  Pollock  suggests  that  the  defence  should 
have  been  pleaded ;  but  it  could  not ;  performance  might  be 
pleaded,  or  that  the  obligee  was  damnified  by  his  own  wrong ; 
but  this  is  not  a  damnification  by  the  wrong  of  the  obligee, 
but  a  damnification  not  arising  on  the  contract.  The  ground 
of  my  judgment  is  that  the  advance  has  been  made,  not  only 
beyond  the  27,0002.,  but  beyond  the  36,0002.  How  far  the 
defendant  could  be  made  liable  in  another  form  is  not  now  in 
question. 

Pattbson,  J. : 

This  being  an  action  on  a  bond,  the  question  is,  whether,  on 
the  breach  suggested,  any  damages  are  shown  to  have  been 
sustained  by  the  non-performance  *of  the  covenant.  Whether  [  •iss  ] 
the  alteration  of  the  time  takes  the  case  out  of  the  condition  of 
the  bond  is  immaterial ;  for  the  plea  denies  only  the  execution  of 
the  bond,  not  the  breach.  It  is  clear,  therefore,  that  there  has 
been  a  breach,  and  that  the  plaintiffs  must  have  a  verdict :  and 
the  question  is  whether  there  be  any  damage.     It  is  asked,  what 
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wabbr  woald  be  the  use  of  the  bond,  if  the  Company  were  boand  to 
Calvert,  retain  in  hand  one  fourth  of  the  cost  of  the  work  performed. 
The  object  was,  that  the  Company  might  have  some  one  to 
whom  they  might  resort  in  the  event  of  Streather  failing  to 
perform  the  contract,  and  of  the  works  being  completed  by 
.  others  at  a  cost  exceeding  the  contract  price.  That  shows  why 
the  penalty  of  the  bond  is  not  larger ;  it  was  merely  to  cover 
such  excess,  which  was  not  likely  to  amount  to  more  than  5,000/. 
The  argument,  therefore,  as  to  the  inconsistency  of  the  security 
with  the  alleged  restriction  on  the  Company  fails.  Then  let  us 
look  at  the  contract.  Streather  could  call  for  no  money  till  he 
had  performed  one  eighth  of  the  work ;  and,  after  that,  as  the 
work  went  on,  he  could  call  for  three  fourths  only  of  the  cost  of 
the  work  performed.  Any  further  advances  were,  no  doubt,  as 
Sir  Frederick  Pollock  urges,  made  on  the  contract ;  but  they  were 
not  made  under  the  contract.  Even,  therefore,  if  there  were  no 
specific  agreement,  the  surety  would  not  be  answerable.  His 
liability  is  for  damages  accruing  from  the  breach  of  contract,  not 
from  advances  by  the  Company.  Still  less  could  he  be  liable,  if 
the  advances  were  made  upon  a  subsequent  negotiation  between 
the  Company  and  Streather,  and  a  fresh  security  given  by  the 
latter.     No  damage,  therefore,  has  been  sustained. 

Williams,  J. : 

[  157  ]  The  liability  which  it  was  intended  to  impose  upon  the  surety 

was  for  the  nonperformance  of  the  contract ;  but  the  Company 

are  not  aggrieved  by  the  nonperformance  of  the  contract,  since 

the  works  have  been  completed  at  an  expense  less  than  the  sum 

which  they  would  have  had  to  pay  to  Streather.     The  loss  arises 

from  the  contract  in  no  sense  except  that,  if  there  had  been  no 

contract  at  all,  there  would  have  been  no  advance.     But  the 

dvance  is  made,  not  under  the  contract,  but  upon  the  security 

of  Streather. 

Verdict  to  stand  for  nominal  damages. 


VOL.  XLV.]     1887.    K.  B.     7  AD.  &  EL.  177—178.  70« 

WILLIAMS  V.  BYKNE.  i887. 

Junes. 
(7  Adol.  &  Ellis,  177—184  ;  S.  C.  2  N.  &  P.  139 ;  W.  W.  &  D.  535 ;  6  L.  J.  

(N.  S.)  K.  B.  239 ;  1  Jm*.  578.)  [  177  ] 

Declaration  stated  that  defendant  promised  plaintiff  to  employ  him, 
as  reporter  to  a  newspaper,  for  a  given  salary,  for  one  whole  year,  from 
20th  May,  and  so  from  year  to  year,  to  the  end  of  each  year  commenced' 
while  the  plaintiff  should  be  so  employed,  reckoning  each  year  to  com- 
mence from  20th  May,  for  so  long  as  plaintiff  and  defendant  should 
respectively  please:  breach,  that,  after  plaintiff  had  continued  in  the 
employment  two  years  and  part  of  a  third,  defendant  would  not  con- 
tinue plaintiff  in  the  employment  to  the  end  of  the  third  year,  but 
discharged  him. 

Plea,  that  defendant  offered  to  pay  plaintiff  a  sum  of  money  larger 
than  plaintiff  would  have  been  entitled  to  if  a  reasonable  notice  of  deter- 
mining the  agreement  had  been  given,  and  required  plaintiff  to  quit 
immediately,  and  at  the  same  time  gave  him  a  reasonable  notice  of 
defendant's  intention,  in  case  the  tender  was  refused,  to  put  an  end 
to  the  agreement,  to  wit  at  the  end  of  three  weeks  from  3rd  October 
ijistant;  that  plaintiff  refused  to  accept  and  quit,  whereupon  defendant 
discharged  him  at  the  expiration  of  the  notice,  and  that  defendant  was 
still  ready  to  pay  the  sum  tendered.    On  demurrer. 

Held,  that  the  contract  alleged  in  the  declaration  and  confessed  in  the 
plea,  was  determinable  only  by  notice  ending  with  a  current  year ;  and, 
therefore,  that  the  plea  was  no  answer. 

Assumpsit.  The  first  count  of  the  declaration  stated  that, 
whereas  heretofore,  to  wit  20th  May,  1888,  in  consideration  that 
plaintiff,  at  defendant's  request,  *would  enter  into  his  employ  in  [  *178  ] 
the  capacity  of  a  reporter  of  the  proceedings  in  the  House  of 
Commons  and  House  of  Lords,  and  would  furnish  reports  of 
such  proceedings,  and  other  articles,  to  defendant,  for  publication 
in  a  newspaper  of  the  defendant,  called  the  Morning  Post,  for 
one  whole  year  from  a  certain  day,  to  wit  from  the  day  and  year 
aforesaid,  and  so  from  year  to  year  to  the  end  of  each  year 
commenced  whilst  the  plaintiff  should  be  so  employed  by  the 
defendant,  and  reckoning  each  year  to  commence  from  a  certain 
day,  to  wit  the  20th  of  May  therein,  for  so  long  as  the  plaintiff 
and  defendant  should  respectively  please,  at  and  for  a  certain 
salary  or  wages,  to  wit  at  the  rate  of  51.  5«.  per  week  for  and 
during  each  session  of  Parliament,  and  at  the  rate,  to  wit,  of 
21. 128.  6d.  per  week  for  and  during  the  remainder  of  the  year, 
defendant  undertook  &q.  to  employ  plaintiff  in  the  capacity 
aforesaid,  at  and  for  the  salary  or  wages  aforesaid,  and  to 
continue  him  in  such  employ  for  one  whole  year  from  a  certain 
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Williams  day,  to  wit  &c.,  and  so  from  year  to  year,  &c.  (following  the 
BYMfB.  consideration  to  the  words  "  should  respectively  please  ") ;  and, 
although  plaintiff,  confiding  &c.,  did  afterwards,  to  wit  on  the 
day  and  year  first  aforesaid,  enter  into  the  employ  of  defendant 
in  the  capacity  aforesaid,  and  on  the  terms  aforesaid,  and  con- 
tinued in  the  employ  of  defendant  in  the  capacity  &c.,  and  did 
furnish  reports  &c.  to  defendant  for  the  purpose  &c.,  for  a  long 
space  of  time,  to  wit  two  years  then  next  following  and  also  for 
part  of  another  year  after  that  time,  to  wit  until  24th  October, 
1885 ;  and  although  plaintiff  was,  on  the  day  and  year  last  afore- 
said, and  hath  always  been,  ready  and  willing,  and  then  offered, 
[  *179  ]  to  continue  in  the  defendant's  employ,  in  the  capacity  *&c.,  and 
on  the  terms  &c.,  and  to  furnish  &c.  for  the  remainder  of  the 
last-mentioned  year  so  commenced  as  aforesaid,  yet  defendant 
did  not  nor  would  continue  plaintiff  in  defendant's  said  employ 
till  the  expiration  of  the  last-mentioned  year;  but,  on  the 
contrary,  during  the  said  last-mentioned  year,  and  before  the 
expiration  thereof,  to  wit  on  &c.,  refused  to  suffer  plaintiff  to 
continue  in  defendant's  said  employ,  and  wrongfully  discharged 
him  therefrom,  without  any  reasonable  or  probable  cause  what- 
soever, and  hath  thence  hitherto  wholly  neglected  and  refused  to 
retain  or  continue  plaintiff  in  his  employ  for  the  remainder  of 
the  last-mentioned  year  so  commenced  as  aforesaid. 

Fourth  plea  to  the  first  count.  That,  after  the  making  of  the 
said  promise,  and  before  the  said  discharge  of  plaintiff,  to  wit 
5th  October,  1885,  defendant,  being  desirous  to  determine  and 
put  an  end  to  the  said  agreement  and  defendant's  said  employ 
of  plaintiff  in  the  said  capacity,  tendered  and  offered  to  pay 
plaintiff  a  large  sum  of  money,  to  wit  18Z.  10a.,  as  and  for  and  in 
the  name  of  salary  and  wages,  the  same  being  more  than  the 
amount  of  salary  or  wages  which  the  plaintiff  would  be  and  have 
been  entitled  to  if  a  reasonable  and  usual  notice  of  determining 
the  said  agreement  and  employ  of  plaintiff  had  been  given  to 
him  by  defendant,  and  required  plaintiff  immediately  to  quit  his, 
defendant's,  said  employ.  Averment,  that  defendant  did,  at  the 
same  time,  give  plaintiff  a  reasonable  and  usual  notice  of  his, 
defendant's,  intention,  in  case  of  the  said  tender  and  requisition 
so  made  by  defendant  being  refused  by  plaintiff,  to  determine 
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and  put  an  end  to  the  said  agreement  and  the  said  employ     Williams 
of  plaintiff,  to  wit  at  the  end  of  three  weeks  from  8rd  October       bt&ne. 
then  instant ;  *that  plaintiff  refused  to  accept  the  said  161.  10a.,       [  *180  ] 
or  any  part  thereof,  or  to  quit  the  said  employ ;  wherefore,  at 
the  expiration  of  the  said  notice,  being  the  said  time  when 
&c.,  defendant  discharged  plaintiff,  &c.,  and  hath  from  thence 
hitherto  refused,  and  still  doth  refuse,  to  employ  plaintiff  &c., 
as  he  lawfully  &c.    Averment,  that  defendant  hath  always,  from 
the  time  of  his  tendering  the  ISl.  10«.,  hitherto  been,  and  still 
is,  ready  and  willing  to  pay  plaintiff  the  said  18/.  10a.  if  he  will 
accept  the  same  for  the  cause  aforesaid ;  whereof  the  plaintiff 
hath  always  hitherto  had  notice.    Verification. 

Demurrer,  assigning  for  causes  that  the  plea  neither  traverses, 
nor  confesses  and  avoids,  the  cause  of  action  in  the  first  count ; 
for  that,  by  the  agreement  as  therein  stated,  defendant  had  no 
power  to  put  an  end  to  the  agreement  before  the  end  of  the  year 
commenced,  nor  to  discharge  the  defendant  for  the  causes  alleged 
in  the  plea.    Joinder. 

W.  H.  Watson,  for  the  plaintiff: 
The  declaration  shows  an  express  contract  for  a  year,  and  so 
on  from  year  to  year,  without  any  stipulation  as  to  the  method 
of  determining  it.  In  Beeston  v.  Collyer{i),  where  a  yearly 
hiring  of  a  clerk  was  implied,  it  was  held  that  the  employer 
could  not  turn  off  the  clerk  in  the  middle  of  a  year,  and  that 
there  must  be  reasonable  notice ;  and  the  case  was  distinguished 
from  that  of  a  menial  servant.  The  notice  to  determine  a 
contract  from  year  to  year  must  fix  the  determination  at  the  end 
of  a  current  year.  In  all  cases  except  that  of  a  menial  servant, 
the  primd  facie  presumption  is  that  the  hiring  is  for  a  year : 
^Fawcett  v.  Cash  (2).  Upon  any  construction  of  this  contract,  [  •isi  ] 
as  stated  on  the  record,  there  is  no  power  to  determine  it  by 
such  a  notice  as  that  pleaded.  The  plea,  as  now  framed,  does 
not  confess  the  contract  in  the  declaration,  but  relies  upon  a 
supposed  qualification  of  it,  which  is  not  on  the  record. 

(He  was  then  stopped  by  the  Court.) 

(1)  29  R.  R.  576  (4  Ring.  309).  And  see  Turner  y.  Robinsim,  39  R.  R. 

(2)  39  R.  R.  709  (5  R.  &  Ad.  904).      650  (5  R.  &  Ad.  789). 
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Williams  Mansel^  contra  : 

V, 

btrnb.  Every  contract  of  hiring  must  be  understood  to  be  determin- 

able upon  reasonable  notice.  The  contract  in  the  declaration  is 
not  traversed ;  and,  therefore,  according  to  the  present  rules  of 
pleading,  it  is  confessed.  In  Beeston  v.  CoUyer  (i)  the  question 
of  notice  was  not  raised :  but  Bubbouoh,  J.  said,  "  Unless 
reasonable  notice  be  given,  or  ground  for  dismissal  assigned, 
the  defendant  was  bound  to  go  on  to  the  end  of  the  year.'* 
It  would  be  hard  on  both  parties  to  interpret  the  contract 
without  this  qualification.  In  Fawcett  v.  C€uh  (2)  Taunton,  J. 
expressly  confined  his  judgment  to  the  case  of  a  dismissal  during 
the  first  year. 

(LiTTLEDALB,  J. :  Tou  are  setting  up  a  contract  different  from 
that  in  the  declaration.) 

The  contract  in  the  declaration  implies  a  power  to  determine  on 
reasonable  notice.  It  is  only  from  year  to  year  to  the  end 
of  each  year  commenced  "  while  the  plaintiff  should  be  so 
employed."  In  the  case  of  a  tenancy  from  year  to  year  the 
contract  specifies  no  notice,  nor  is  it  pleaded  as  a  contract 
subjected  to  determination  by  notice ;  yet  the  law  imports  the 
power  so  to  determine.  The  notice  in  the  case  of  a  menial 
[  *182  ]  servant  takes  effect  upon  *the  same  principle.  What  is  a 
reasonable  notice,  is,  in  each  case,  a  question  for  the  jury. 

LoBD  Dbnman,  Ch.  J. : 

I  have  no  doubt  upon  the  case.  The  plaintiff  states  the 
contract  to  be  for  one  year  from  May  20thy  and  so  on  from  year 
to  year,  to  the  end  of  each  year  commenced  while  the  plaintiff 
should  be  so  employed,  reckoning  each  year  to  commence  at  the 
day  named.  This  contract  the  defendant  does  not  deny;  but 
be  answers  that,  in  the  third  year  of  the  employment,  he 
tendered  a  sum  amounting  to  what  would  have  been  payable 
if  a  reasonable  notice  had  been  given,  and  gave  a  reasonable  and 
usual  notice  that,  if  the  tender  was  not  accepted,  he  should 
discharge  the  plaintiff.    What  is  there  to  show  that  any  part  of 

(1)  29  B.  B.  576  (4  Bing.  309).  And  see  Turner  y.  Robinsnn,  39  B.  B. 

(2)  a9  E.  B.  109  (5  B.  &  Ad.  904).      650  (5  B.  <&  Ad.  789). 
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the  contract  enabled  him  to  do  this  ?  If  he  meant  to  contend  Williams 
that  he  had  the  right  to  do  it,  he  shoald  have  denied  the  btbne. 
contract  set  out  in  the  declaration;  then  the  jury  would  have 
determined,  on  the  evidence,  what  the  contract  was.  That 
must,  I  take  it  for  granted,  have  been  the  question  in  every 
case  which  has  occurred :  though,  in  some  instances,  the  nature 
of  the  contract  is,  in  fact,  so  well  understood  that  it  is  often  put 
as  a  matter  of  law.  Still  it  is  always  a  matter  of  fact,  and, 
being  so,  should  be  here  stated  on  the  record. 

LlTTLBDALB,  J.  : 

It  appears  not  to  be  disputed  that  the  parties  were,  at  any 
rate,  bound  to  the  end  of  the  first  year.  I  think  their  position 
was  the  same  in  all  the  subsequent  years.  Therefore,  when  any 
year  had  commenced,  the  service  was  to  run  on  to  the  end. 
And  this  was  to  continue  as  long  as  the  parties  pleased,  that  is, 
till  one  of  them  determined  the  engagement  by  reasonable  notice 
expiring  at  the  end  of  the  current  year.  *And  that  is  the  case  [  'iss  ] 
in  other  contracts  ;  as,  for  instance,  in  the  hiring  of  houses,  the 
understood  custom  in  some  cases  requiring  more  notice,  in 
others  less,  before  the  end  of  the  current  year.  It  is  not 
necessary  to  decide,  whether,  if  the  hiring  were  subject  to  be 
determined  by  notice  at  any  period,  that  must  be  shown  by 
a  special  plea,  or  could  be  proved  under  noii  asmmpsiL  The 
plea  speaks  of  a  reasonable  and  usual  notice.  But  we  cannot 
say  that  a  notice  is  reasonable  which  determines  the  service 
before  the  end  of  the  current  year.  The  case  of  a  menial  servant 
is  put  in  illustration :  but,  even  there,  I  do  not  know  that  we 
could,  as  matter  of  law,  imply  the  power  to  determine  the  service 
at  any  time  on  a  month's  notice.  It  should  be  on  the  record  ; 
and  then,  on  a  traverse,  the  jury  would  no  doubt  so  find  it. 
The  plea,  in  this  case,  as  it  stands,  is  no  answer  to  the 
declaration. 

Pattbson,  J. : 

The  only  question  is.  What  is  the  legal  construction  of  the 
contract  which  the  declaration  states,  and  which  the  plea  does 
not  deny?     It  is  argued  that  the  jury  are  to  say  wliat  is  a 

46—2 
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WiLLiAiTB  reasonable  notice.  That  might  be  so,  if  the  contract  was  stated 
btbne.  to  be  determinable  on  a  reasonable  notice.  But  the  contract 
stated  in  the  declaration,  and  confessed  by  the  plea,  is  not  so. 
It  is  an  employment  for  a  year,  and  so  on  from  year  to  year, 
the  year  beginning  on  a  day  named.  The  words,  "  while  the 
plaintiff  should  be  so  employed/'  are  satisfied  by  a  power  to 
put  an  end  to  the  employment  in  the  way  warranted  in  the 
contract ;  that  is,  if  it  be  put  an  end  to  adversely  and  not  by 
agreement,  by  a  notice  expiring  with  the  current  year.  How 
long  such  notice  must  be,  we  need  not  now  determine. 

[  184  ]       Williams,  J. : 

The  case  is  precisely  the  same  as  if  this  had  occurred  daring 
the  first  year ;  for  the  contract  puts  each  successive  year  on  the 
same  footing  as  the  first.  The  notice,  therefore,  should  have 
terminated  with  the  end  of  the  current  year.  No  delinquency 
on  the  part  of  the  plaintiff  is  suggested  ;  but  it  is  attempted  to 
introduce  a  new  term  into  the  contract. 

Judgment  for  the  plaintiff. 


1837.  CLAY  V.  STEPHENSON  and  Others. 

June%, 
(7  Adol.  &  ElUs,  185—190 ;  S.  C.  2  N.  &  P.  189 ;  W.  W.  &  D.  637 ;  6  L.  J. 

[  185  ]  (N.  S.)  K.  B.  211 ;  1  Jur.  448,) 

A  commission  to  examine  witnesses  was  directed  to  the  Court  of  Com- 
merce at  Hamburgh ;  and  it  was  ordered  by  the  commission  that  the 
examinations  should  be  taken,  and  that  the  same  should  be  sent  to  the 
Court  of  King's  Bench  to  be  filed  of  record  in  the  office  of  the  clerk  of 
the  rules.  The  Court  of  Commerce  took  the  examinations  by  an  act  of 
their  own ;  copies  of  the  minutes  of  that  act,  certified  by  their  assistant 
actuary  (whom  they  had  added  to  the  commission  for  the  purpose  of 
keeping  the  minutes),  were  transmitted  under  the  seal  of  the  Court  of 
Commerce,  with  the  commission ;  and  that  Court  certified,  by  indorse^ 
ment  on  the  commission,  the  execution  thereof,  by  referring  to  the 
annexed  extract  of  their  minutes :  Held,  that  these  copies  could  not  be 
read  in  evidence,  the  commission  requiring  that  the  examinations 
actually  taken  should  be  transmitted. 

Assumpsit  for  money  had  and  received,  for  interest,  and  upon 
an  account  stated.  Plea,  Non  assumpsit.  On  the  trial  before 
Lord  Denman,  Gh.  J.,  at  the  York  Spring  Assizes,  1886,  the 
plaintiff  produced,  in  support  of  his  case,  certain  interrogatories 


VOL.  XLV,]     1887.     K.  B.     7  AD.  &  EL.  185—186.  709 

and  answers.  It  appeared  that  they  had  been  taken  under  a  Clat 
commission  issued  from  this  Court,  directed  to  the  Court  of  Stephenson. 
Commerce  at  Hamburgh:  and  the  commission  contained  the 
following  directions,  among  others :  "  That  you  do  take  such 
their  examinations,  and  reduce  them  to  writing  on  paper  or 
parchment ;  and,  when  you  shall  have  so  taken  them,  you  are 
to  send  the  same  without  delay  to  our  said  Court  before  us  at 
Westminster,  closed  up  under  the  seal  of  the  Chamber  of 
Commerce  at  Hamburgh,  or  under  the  seals  of  any  two  or  more 
of  you  distinctly  and  plainly  set  together,  with  the  said  inter- 
rogatories and  this  writ,  to  be  filed  of  record  in  the  office  of 
Charles  Short,  Esq.,  the  clerk  of  the  rules  of  the  same  Court." 
The  examinations  tendered  in  evidence  at  the  trial  had  been 
transmitted  in  an  envelope  sealed  with  the  seal  of  the  Court  of 
Commerce ;  and  the  same  seal  was  set  to  the  ^examinations.  [  *186  ] 
The  document  commenced  as  follows :  (i) 

''  Hamburgh. 
"  Court  of  Commerce. 
"  This  is  an  extract  of  the  minutes  (2)  to  which  the  certificate 
indorsed  on  the  commission  refers. 

"  (Signed)        D.  F.  Worlbb,  Assistant  Actuary." 

"On  this  day,  Wednesday  the  15th  July,  1885,  before 
Messieurs  Georg  Gottlieb  Friedrick  Schmidt,  and  David 
Friedrick  Weber,  members  of  the  Court  of  Commerce  at  Ham- 
burgh (who,  by  an  order  of  the  said  Court,  dated  11th  July, 
1885,  granted  at  the  request  of  Dr.  M.  Pohls,  on  behalf  of 
Biohard   Clay,    the    younger,    of    Goole,    were    appointed    as 

(1)  The  original,  in  (German,  was  translators  should  be  sworn  to  inter- 
produced  at  the  trial,  with  a  trans-  pret,  transcribe,  and  engross  faith- 
lation.  It  appeared  that  the  deposi-  fully,  so  far  forth  as  they  should 
tions  had  been  taken  in  German,  and  be  directed  by  the  commissioners  to 
so  sent  over ;  that  the  translation  was  interpret  or  engross  the  deposi- 
made  in  England,  and  oral  evidence  tions ;  but  the  Court  did  not  decide 
was  given  at  the  trial  of  the  cor-  this  question:  AUcim  v.  Palmer y  4 
rectness  of  the  translation,  by  the  B.  &  Aid.  377,  was  cited  as  to  this 
translators.  A  question  arose,  both  point  as  well  as  the  point  in  the  text, 
at  Nisi  Prius  and  in  bank,  whether  (2)  "  Protocol!  -  extract.'*  Some 
such  a  translation  was  admissible  question  arose,  both  at  Nisi  Prius 
under  the  precise  terms  of  the  com-  and  in  bank,  whether  **  minutes" 
mission,    which    directed    that    the  was  the  correct  translation. 
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Clat  commiBsionerB,  whilst,  by  the  same  order  of  the  Court,  Daniel 
fciiTEPHBNBON.  Friedrick  Worlee,  the  assistant  actuary,  one  of  the  sworn  officers 
of  the  Court,  was  added  to  the  commission  for  the  purpose  of 
keeping  the  minutes),  after  proper  summons  appeared,"  &c. 
Then  followed  the  name,  addition,  Slc.  of  the  witness  (Johann 
Martin  Precht),  the  entry  of  the  administration  of  the  oath  to 
him,  and  hia  answers  to  the  interrogatories ;  and,  at  the  close 
of  his  evidence,  the  following  words  were  added : 
[  187  ]  «  Whereupon  the  witness,   after   perusal  and   approbation, 

signed  this  declaration;  and,  after  being  enjoined  to  secrecy, 
he  was  dismissed. 

"  (Signed  on  the  minutes.)"  "  John  Martin  Prbcht." 

"  Whereby  this  minute  was  closed  for  to-day,  and  signed  by 
the  commissioners  and  assistant  actuary. 

"(Signed  on  the  minutes.)"  "Gboro  Gottlieb  Fribdk. 
Schmidt,  Judge  of  the  Court  of  Commerce.  David  Friedrick 
Weber,  Judge  of  the  Court  of  Commerce.  D.  F.  Worlee, 
Assistant  Actuary.'* 

The  depositions  of  Langnese  were  sent  in  the  same  way. 

At  the  end  of  the  whole  was  the  following : 

"Whereby  this  act  was  closed  and  signed  by  the  commis- 
sioners and  the  assistant  actuary.  (Signed  on  the  minutes.)" 
[Names  as  before.]  "The  correctness  of  this  act,  and  that 
the  same  entirely  agrees  with  the  original  minutes,  is  hereby 
attested.    (Signed.)    (L«S.)    D.  F.  Worlee,  Assistant  Actuary.'* 

The  following  certificate  was  indorsed  on  the  back  of  the 
original  commission,  which  was  returned  with  the  above  docu- 
ment, the  whole  inclosed  in  an  envelope  under  the  seal  of 
the  Court: 

"  The  Court  of  Commerce  of  the  Free  and  Hanseatic  town  of 
Hamburgh  certifies  the  execution  of  the  herein  demanded 
examination  of  the  witnesses  Langnese  and  Precht,  by  referring 
to  the  extract  of  the  minutes  annexed  herewith. — D.  F.  Worlee, 
Actuary  Assistant.'' 

The  defendants'  counsel  objected  that  this  was  only  a  copy,  and 

could  not  be  received  as  taken  under  the  commission.     Several 

[  *188  J      other  objections  were  made  to  *the  admission  of  the  document. 
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The  Lord  Ghibf  Justice  received  the  evidence,  giving  leave  to        Glat 
the  defendants  to  move  on  all  the  objections.    Verdict  for  the  stephbnbon. 
plaintiff.     In  Easter  Term,  1886,  Wightman  obtained  a  rule  nisi 
for  a  new  trial  or  nonsuit,  on  the  objection  above  mentioned, 
and  others,  which  were  also  discussed  on  the  argument  in  bank, 
but  were  not  decided  upon  by  the  Court. 

[After  argument,  the  Court  took  time  for  consideration.] 

Lord  Denman,  Ch.  J.  in  this  Term,  June  8th,  delivered  the  [  190  ] 
judgment  of  the  Court  :  (i) 
We  decide  this  case  upon  one  very  short  ground.  The 
principal  evidence  for  the  plaintiff  was  comprehended  in  the 
depositions  taken  under  the'  commission.  The  commission 
required  that,  when  the  examinations  were  taken,  the  same 
should  be  sent.  But  it  is  clear  that  what  was  sent  was  not 
the  same  as  that  which  was  taken  under  the  commission. 
There  has  been  the  intervention  of  a  person  professing  to  be 
an  officer  of  the  foreign  Court.  Whether  he  was  such  an  officer 
or  not  we  ought  not  to  enquire :  the  very  thing  which  we  require 
ought  to  be  in  Court :  no  copy  is  admissible. 

RtUe  absolute  for  a  new  tiial  {withmit  costs). 


WATTS  V.  FRASER  and  Another.  i837. 

June  9, 
(7  Adol.  &  Ellis,  223—233 ;  S.  C.  2  N.  &  P.  157 ;  W.  W,.&  D.  451 ;  6  L.  J.  

(N.  S.)  K.  B.  226 ;  1  Jur.  671 ;  S.  C.  at  Nisi  Prius,  7  Car.  &  P.  369 ;         [  223  ] 

1  Moo.  &  Bob.  449.) 

In  an  action  of  libel  the  defendant  may  show,  in  mitigation,  that  he 
was  provoked  to  issue  the  libel  by  publications  of  the  plaintiff  reflecting 
upon  him. 

A  defendant  offering  such  evidence  in  mitigation  must  prove  that  the 
libel  which  he  complains  of  came  to  his  knowledge  before  he  libelled 
the  plaintiff. 

Case.  The  first  count  was  for  a  libel  in  a  work  called 
''Eraser's  Magazine/'  ridiculing  the  plaintiff  as  editor  of  a 
publication  called  the  '*  Literary  Souvenir/'  and  attacking  the 
"Souvenir;"  the  second  count  was  for  a  libel  in  the  same 

(1)  Lord  Denman,  Ch.  J.,  Littledale,  Patteson,  and  Williams,  J  J. 
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Watts       Magazine,   reflecting  on  the  plaintiff  personally.     Plea,   Not 

Fbaskb.  guilty-  On  the  trial  before  Lord  Denman,  Ch.  J.,  at  the  sittings 
in  Middlesex  after  Michaelmas  Term,  1885,  it  appeared  that  the 
alleged  libeb  were  published  in  1884  and  1835.     The  defendants 

[  «224  ]  proposed  to  show,  in  mitigation,  that  the  defendant  ^Fraser, 
before  publishing  the  matter  now  complained  of,  had  on  several 
occasions  been  libelled  by  the  plaintiff  in  the  "  Literary  Souvenir," 
and  in  newspapers  called  the  United  Service  Odzette  and  the 
Alfred;  which  libels,  it  was  suggested,  had  provoked  those  now 
in  question.  The  reception  of  such  evidence  was  objected  to, 
but  the  Lord  Chief  Justice  held  it  admissible  (i).  To  prove 
the  plaintiff's  connection  with  the  United  Service  Gazette^  the 
defendants  put  in  a  certified  copy  of  an  affidavit  filed  at  the 
Stamp  Office  in  1838  pursuant  to  stat.  88  Geo.  III.  c.  78,  ss.  1, 
2,  5  and  9  (2),  stating  Watts  to  be  a  proprietor  of  that  paper. 
They  also  produced,  from  the  British  Museum,  newspapers 
which  they  proved  to  have  been  deposited  at  the  Stamp  Office, 
under  sect.  17,  and  transmitted  from  thence  to  the  Museum, 
corresponding  with  the  description  in  the  affidavit,  and  of  sub- 
sequent dates.  Evidence  according  to  the  statute  was  also  given 
as  to  the  Alfred;  and  a  witness  was  called  who  had  printed 
the  copies  sent  to  the  Stamp  Office  and  now  produced,  and  had 
signed  them  with  his  name,  as  servant  to  the  plaintiff.  It  was 
proved  that  the  plaintiff  had  read  to  a  witness,  as  his  own,  an 
article  in  one  of  the  papers  which  it  was  now  proposed  to  put 
in.  The  defendants'  counsel  then  proposed  to  read,  for  the 
purpose  of  mitigation,  parts  of  the  several  papers  thus  given  in 
evidence ;  but  the  reading  was  objected  to,  and  the  Lobd  Ghi£f 
Justice  held  the  evidence  inadmissible  (d) .  A' '  Literary  Souvenir ' ' 
for  1832  was  also  produced  for  the  same  purpose ;  and  a  witness, 

r  *225  ]  in  the  employ  of  Messrs.  Longmans,  *the  booksellers,  deposed 
to  his  belief  that  this  was  one  of  a  number  of  copies  published 
by  them  for  the  plaintiff;   but  he  declined  to  say  positively 

(1)  Wntta  y.  Fraaer,  X  Moo.  &  Rob.  (3)  Copies  of  another  newspaper, 
449.  the  Old  England^  were  tendered  and 

(2)  Since  repealed;  but  see  now  rejected,under  similar  circumstances; 
the  Newspaper  Libel  and  Begistra-  but  no  further  point  arose  on  this 
tdon  Act,  1881  (44  &  46  Vict.  c.  60),  part  of  the  case. 

ss.  9— 15.— E.  C. 
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that  the  individual  copy  might  not  have  been  still  in  sheets  Watts 
within  a  week  before  the  trial.  This  book  also  was  rejected.  fr^bb. 
The  libels  for  which  this  action  was  brought  did  not  refer  to 
any  of  the  alleged  libels  on  the  defendant  Fraser.  A  verdict 
was  found  for  the  defendants  on  the  first  count,  and  for  the 
plaintiff  on  the  second,  with  150Z.  damages.  Erie,  in  the 
ensuing  Term,  obtained  a  rule  nisi  for  a  new  trial,  on  account 
of  the  rejection  of  evidence. 

[After  argument,  the  Court  took  time  for  consideration.] 

Lord  Dbnman,  Gh.  J.  now  delivered  the  judgment  of  the  Court  (i) :        [  232  ] 

In  deciding  this  case,  we  must  look  both  to  the  nature  of  the 
proposed  evidence  and  to  the  object  with  which  it  is  offered. 
The  object  is  to  show  that  the  defendant  was  provoked  by  libels 
published  against  him.  It  is  of  the  essence  of  such  a  case  that 
some  proof  should  be  given  of  the  libels  having  come  to  the 
defendant's  knowledge ;  if  such  proof  was  totally  wanting,  the 
defence  could  not  be  made  available.  But  the  present  case 
hardly  came  to  this  point ;  for  I  thought  that  the  newspapers 
could  not  be  received  as  evidence  without  proof  that  some  other 
copy  had  been  issued  than  that  deposited  at  the  Stamp  Office, 
with  which  it  appeared  that  the  defendant  could  not  have  been 
acquainted.  And  no  evidence  was  given  of  any  duplicate 
having  been  published.  Then  a  question  is  raised,  whether  or 
not,  in  the  absence  of  direct  proof,  it  can  be  inferred  from  the 
printing  of  one  newspaper,  which  was  not  circulated,  that 
another  exactly  corresponding  with  it  was  printed,  which  might 
meet  the  defendant's  eye.  The  same  question  arises  as  to  the 
book  which  was  offered  in  evidence.  We  think  that  the  infer- 
ence cannot  be  drawn,  and  that  some  evidence  should  have  been 
given  of  the  publications  having  actually  come  abroad.  We  are 
not  warranted  in  presuming  that  the  usual  numbers  of  a  publi- 
cation were  in  fact  issued  in  any  particular  ^instance.  One  [  *233  ] 
authority,  Baldwin  v.  Elphinston  (2),  was  cited,  where  the  Court 
of  Exchequer  Chamber  held  that  printing  must,  primd  facie, 
be  understood  to  be  a  publishing,  because  the  matter  must  be 

(1)  Loid  Denman,  Ch.  J.,  Little-  (2)  2  W.  Bl.  1037. 

dale  and  Patteeon,  JJ. 
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wattb       delivered  to  a  compositor  and  other  workmen :  but  it  does  not 
Frasbb.      follow,  as  of  course,  from  a  work  being  printed,  that  the  party 

sending  it  forth   employed  a  compositor  or  other  workmen. 

We  cannot,  therefore,   act   upon  that  case.     The  rule  must 

be  discharged. 


Ryle  discharged. 


1887.       DOE  D.  THOMAS  DANIEL,  SHERIFF,  and  AFFLECK, 
'^—^'  V.  COULTHRED  and  BALDREY. 

[  336  ]         (7  Adol.  &  Elli8,  236—239;  S.  C.  2  N.  &  P.  165 ;  7  L.  J.  (N.  S.)  Q.  B.  52.) 

In  ejectment  on  the  demise  of  S.,  evidence  is  admiasible  to  show  th&t 
a  deceased  party,  being  then  in  receipt  of  the  rents,  executed  a  deed, 
charging  the  land  with  an  annuity,  in  which  he  stated  S.  to  be  legal 
owner  of  the  fee,  and  himself  to  hold,  for  the  term  of  his  natural  life,  bj 
permission  of  S. 

EjBCTMBNT  for  lands  in  Suffolk.  On  the  trial  before  BoUand, 
B.,  at  the  Suffolk  Summer  Assizes,  1885,  the  plaintiff  relied 
upon  the  demise  of  Sheriff  only,  who  was  shown  to  be  heir-at- 
law  of  Edmund  Affleck,  the  surviving  trustee  named  in  the  will 
of  one  William  Daniel,  deceased. 

William  Daniel,  after  disposing  by  the  will  of  certain  lands 
in  Essex,  devised  to  the  trustees  the  residue  of  his  freehold 
messuages,  lands,  and  hereditaments,  in  Suffolk,  to  and  to  the 
use  of  the  trustees  in  fee,  on  trust  that  they,  or  the  survivor, 
or  the  heirs  of  such  survivor,  should  with  all  convenient  speed 
sell  the  same,  and  apply  the  money  arising  from  the  sale  to 
the  payment  of  debts,  funeral  expenses,  and  legacies,  and  lay 
out  the  residue  in  the  purchase  of  freehold  messuages,  lands, 
tenements,  and  hereditaments,  in  Essex,  and  settle  and  convey 
the  same  to  such  uses  and  estates,  &c.,  as  were  previously 
devised  and  limited  concerning  the  landed  property  in  Essex 
before  mentioned.  The  Essex  property  thus  referred  to  was 
devised  to  trustees  in  fee,  habmdwn  to  them  in  fee,  to  the  use 
of  William  Barker  Daniel  for  life ;  remainder  (after  certain 
[  *236  ]  intermediate  ^limitations  of  estates  tail  which  failed  for  want 
of  issue)  to  the  use  of  Thomas  Daniel  in  fee.  W.  Daniel,  the 
testator,  died  in  1791. 

To  show  that  Sheriff  was  legal  owner  of   the  lands  which 
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were  the  subject  of   the  present  action,   it  was  proved  that       DoEd. 

W.  B.  Daniel,  for  many  years  before  and  after  the  year  1818,  ,.. 

was  in  the  receipt  of  the  rents.     The  plaintiff  then  offered  in  Coulthrbd. 

evidence  an  indenture  of  1st  October,  1818,  executed  by  W.  B. 

Daniel,  and  made  between  him  of  the  first  part,  John  Watier 

of  the  second  part,  and  James  Christie  of    the  third  part; 

wherein,  after  reciting  the  will  of  William  Daniel  respecting 

the  lands  thereinafter    mentioned,  and    that    the    debts  and 

legacies  were  duly  paid,  it  was  witnessed  that  W.  B.  Daniel, 

for  securing  an  annuity  by  him  granted  to  John  Watier,  party 

to  the  indenture,  did  grant,  bargain,  sell,  and  demise,  to  James 

Christie  (as  trustee  for  Watier),  among  other  parcels,  eight 

acres  of  land,  &c.,  then  in  the  occupation  of  John  Baker  as 

tenant  thereof  to  W.  B.  Daniel ;  which  land,  the  deed  stated, 

"  was  part  and  parcel  of  the  freehold  estate  late  of  the  said 

William  Daniel,  as  was  by  his  said  will  directed  to  be  sold,  and 

held  by  the  said  W.  B.  Daniel  for  the  term  of  his  natural  life, 

with  the  concurrence"  of  the  trustees,  ''or  the  survivor  of  them, 

or  the  heirs  of  such  survivor,  without  proceeding  to  any  such 

sale."     It  was  proved  that  the  land  conveyed  by  this  indenture 

was  the  land  which  was  the  subject  of  the  present  action  (i); 

and  that  W.  B.  Daniel  died  in  1882.     The  defendants'  counsel 

objected  *to  the  receipt  of  this  indenture  as  evidence ;  but  the      [  *237  ] 

learned  Judge  admitted  it,  reserving  leave  to  the  defendants  to 

move  for  a  nonsuit.     Verdict  for  the  plaintiff.     In  Michaelmas 

Term,  1885,  Storks,  Serjt.  obtained  a  rule  for  a  nonsuit.     On  a 

former  day  in  this  Term  (2), 

Kelly  showed  cause : 

W.  B.  Daniel,  having  been  shown  to  be  in  receipt  of  the 
rents  and  profits,  would  appear  prima  facie  to  be  tenant  in 
fee.  According  to  his  statement  in  the  deed,  he  was,  at  law, 
merely  tenant  at  will  to  the  trustees,  and  had  only  an  equitable 
life  estate.      The  evidence  tendered  is,   therefore,   that  of   a 

(1)  Some  question  arose  whether  the  facts  mentioned  in  the  text.    See 

the  defendants,  on  the  evidence,  were  the  judgment, 

not  shown  to  have  come  into  posses-  (2)  May  29th.    Before  Lord  Den- 

sion  through  W.  B.  Daniel ;  but  the  man,  Ch.  J.,  Littledale  and  Patteson, 

argument  ultimately  rested  only  on  JJ. 
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Dosd.       declaration  by  a  deceased  party,  made  while  in  possession,  to 

^.  cut  down  bis  own  interest ;  and  sucb  evidence  is  constantly  held 

CouLTHBKD.   admissiWe.     The  case  falls  within  the  principle  of  HoUoway 

V.  Rakes  (i),  Doe  d.  Foster  v.  Williams  (2),  Davies  v.  Pierce  (3), 

Peaceable  d.   Uncle  v.   Watson  (4),  Came  v.  NicoU  (6),  and  Doe 

d.  Human  v.  Pettett  (6). 

(Lord  Dbnman,  Ch.  J.  referred  to  Woohoay  v.  Rowe  (7).) 

Storks,  Serjt.  and  Gunning,  contra  : 

It  does  not  appear  that  W.  B.  Daniel  had  any  interest  under 
the  will ;  for  no  evidence  was  given  of  the  payment  of  debts, 
and  the  existence  of  a  surplus.  His  possession  is,  in  fact,  in 
contravention  of  the  trusts  in  the  will.  In  Doe  d.  Human  v. 
Pettett  (6)  Abbott,  Ch.  J.  seems  to  put  the  decision  on  the  parti- 
cular circumstances  of  that  case ;  and  his  language  there  shows 
[  '238  ]  that  there  is  no  stringent  *rule  to  the  extent  contended  for  on 
the  other  side.  If  the  land  mentioned  in  the  annuity  deed  be 
not  the  land  mentioned  in  the  devise,  the  evidence  is  inadmis- 
sible; if  it  be,  the  declaration  is  in  favour  of  W.  B.  Daniel, 
and  not  against  him,  for  he  claims  a  right  to  charge  it  with  the 
annuity,  which,  under  the  devise,  he  could  not  do  without  a 
breach  of  the  trust.  In  Doe  d.  Hutnan  v.  Pettstt  (6)  the  declara- 
tion was  strongly  against  the  party  making  it.  In  Outram 
V.  Marewood  (8)  it  was  held  that  declarations  by  a  deceased 
owner,  of  receipts  of  rent,  could  not  affect  third  parties.  In 
Woolway  v.  Rowe  (7)  the  interest  of  the  party  who  made  the 
declaration  was,  at  that  time,  the  same  as  the  interest  of  the 
party,  against  whom  the  declaration  was  proved,  at  the  time 

of  the  trial :  that  is  not  the  case  here.  ^ 

Cur.  adv.  vult. 

Lord  Denman,  Ch.  J.,  now  delivered  the  judgment  of  the  Court: 

The  plaintiff's  title  was  derived  from  the  surviving  trustee 
under  the  will  of  W.  Daniel,  empowering  them   to  sell  the 

(1)  ated  by  Buller,  J.  in  Dames  (5)  1  Bing.  N.  C.  430. 
V.  Fierce,  1  E.  E.  421  (2  T.  E.  55).  (6)  5  B.  &  Aid.  223. 

(2)  2  Cowp.  621.  (7)  40  E.  E.  264  (1  Ad.  ft  EI.  111). 

(3)  1  E.  E.  419  (2  T.  E.  53).  (8)  12  E.  E.  542  (14  East,  330,  n, ; 

(4)  13  E.  E.  552  (4  Taunt.  16).  5  T.  E.  121). 
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premises  sought  by  this  ejectment,  and  to  purchase,  with  the       Dos  d. 
price,  other  lands  which  were  to  be  settled  on  his  son  W.  B.  ,,. 

Daniel  for  life,  with  remainders  over.     The  trustees  never  sold.     Coulthiusd. 

Baldrey,  one  of  the  defendants,  succeeded  his  father,  who 
had  paid  rent  as  tenant  for  some  years  to  W.  B.  Daniel  for 
many  years  before.  The  defendant  first  named  came  in 
as  landlord. 

A  rule  nisi  for  a  nonsuit  was  granted,  on  the  question  whether 
certain  evidence  was  admissible  ;  ^namely,  a  deed  executed  by  [  *239  ] 
W.  B.  Daniel  for  raising  a  sum  of  money,  to  be  secured  by 
annuity  on  these  premises,  in  which  the  will  was  recited ;  that 
the  trustees  had  not  sold  ;  that  W.  B.  Daniel  was  in  possession 
by  permission  of  the  trustees. 

The  learned  Judge  admitted  the  evidence :  we  think  he  was 

right,  on  the  principle  that,  W.  B.  Daniel  being  once  shown  to 

be  in  receipt  of  the  rents  and  profits,  his  declaration  in  the 

deed  that  he  held  under  and   by  the  permission  of  the  lessor 

of  the  plaintiff's  ancestor  was  in  derogation  of  his  own  apparent 

right  to  be  considered  as  the  owner  in  fee.     We  cannot  look  at 

the  equitable  relation  in  which  the  parties  stood  to  each  other. 

The  sole  question  is,  in  whom  the  legal  estate  resides.    We 

think  the  admission  of  the  person  in  receipt  of  the  rent  that 

he  held  under  another,  whether  as  tenant  by  sufferance,  or  as 

receiver  of  the  rents,  is  undoubtedly  evidence  that  he  himself 

is  not  the  owner  of  the  legal  estate.     Then  there  is  proof  here, 

aliunde,  that  the  lessor  of  the  plaintiff  had  the  legal  estate 

under  W.  B.   Daniel's  will;  and  it  is  also  proved  that  the 

father  of  the  defendant   was  in  possession   in  the  lifetime  of 

the  testator. 

Rule  discharged. 


REX  V.  The   RECTOR  and  CHURCHWARDENS   of       mi 
BIRMINGHAM.  "^""HL!!'' 

(7  Add.  &  EUifl,  254—260 ;  S.  C.  1  Jur.  754.)  [  ^^  ] 

One  of  two  candidates  for  the  office  of  churchwarden  was  elected  at 
a  veetry,  and  subscribed  the  declaration  of  office^  but  the  election  was 
alleged  to  have  been  so  improperly  conducted  that  the  proceedings  were 
void.     To  give  the  parties  impugning  the  election  an  opportunity  of 
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Rex  trying  its  validity,  the  Ooubt  (consideTing  a  primd  facie  case  to  be  pre- . 

V.  sented]  granted  a  mafuiamus,  calling  on  the  rector  and  churdi wardens  to 

Tb  B  convene  a  vestry  for  electing  a  churchwarden  for  the  remainder  of  the  year. 

OF  BiR-  ^^  ^^  election  in  vestry,  where  the  right  of  votiug  is  regulated  by 

MINOHAM.  Sturges  Boume*s  Act  (58  Geo.  m.  c.  69),  s.  3  (1),  it  is  no  objection  to 

the  proceedings  that  the  chairman  directed  a  poll  without  first  taking  a 

show  of  hands :  although  a  show  of  hands  was  demanded,  and  the  poU 

was  not  demanded,  but  was  objected  to.    Per  Lord  Denman,  Oh.  J.  and 

LiTTLBDALB,  J. 

A  BULB  was  obtained  in  this  Term,  calling  apon  the  rector 
and  charchwardens  of  the  parish  of  Birmingham  to  show  cause 
why  a  mandamus  should  not  issae  commanding  them,  or  such  of 
them  to  whom  the  same  should  of  right  belong,  to  convene  a 
meeting  in  vestry  of  the  inhabitants  for  the  election  of  a  church- 
warden of  the  said  parish  for  the  remainder  of  the  present  year ; 
cause  to  be  shown  on  notice  of  the  rule  given  to  the  rector,  and 
to  the  churchwardens  and  overseers,  or  some  of  them,  and  to 
James  Brown.  It  appeared,  by  the  affidavits  in  support  of  the 
rule,  that,  on  Easter  Monday  last,  the  rector  and  parishioners 
met  in  vestry,  according  to  custom,  to  elect  two  churchwardens. 
The  rector  took  the  chair,  and,  as  he  was  entitled  to  do, 
nominated  one  churchwarden.  Two  other  persons  were  then 
proposed  and  seconded  as  candidates  for  the  remaining  office  of 
churchwarden,  which  was  in  the  appointment  of  the  parishioners; 
and  the  rector  was  called  upon  (in  pursuance  of  an  alleged 
custom)  to  take  a  show  of  hands  upon  the  question  which 
candidate  should  be  appointed.  He  refused,  assigning,  as  a 
reason,  that  the  provisions  of  stat.  58  Geo.  III.  c.  69  (i),  applied 
to  this  election,  and  were  inconsistent  with  the  proceeding  by 
show  of  hands ;  and  he  gave  directions  for  a  poll,  which  wae  forth- 
[  *255  ]  with  taken,  although,  as  these  ^affidavits  stated,  no  parishioner 
present  demanded  a  poll,  and  several  remonstrated  against  it. 
Votes  were  given  for  both  candidates;  and  the  result  of  the 
poll  was  declared  to  be  in  favour  of  James  Brown.  The  affidavits 
went  into  a  detail  of  circumstances  to  show  that  the  poll  had 
been  improperly  closed ;  and  that,  in  other  respects,  it  had  been 
so  unfairly  conducted  as  to  render  the  election  void.    By  the 

(1)  The  clauses  as  to  proceedings      under  the  Local  (Government  Act, 
in  vestry  are  repealed  so  far  as  relates      1894  (56  &  57  Yict.  c.  73). — E.  C. 
to  parish  meetings  and  parish  councils 
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affidavits  in  opposition  to  the  role,  it  was  denied  that  any  custom         Bsx 
of  taking  a  show  of  hands  existed  (i),  although  such  a  practice         the 
had  prevailed  from  the  year  1881 ;  and  the  rector  stated  that  he      of^ir" 
had  directed  a  poll  at  once,  to  avoid  confusion,  and  because,  on     minoham. 
a  show  of  hands,  it  could  not  be  known  what  voters  were  entitled 
to  give  one  or  more  votes  under  the  statute.     Brown  subscribed 
the  declaration  of  office  as  churchwarden  at  the  usual  time. 

Sir  «/.  Campbeli^  Attorney-General,  Sir  W.  W.  FoUett,  and 
Humfrey,  now  showed  cause.     *     *     * 

HiU  and  Amos,  contra.     *     *     *  [  256  ] 

Lord  Dbnman,  Ch.  J. :  [  268  ] 

The  case  which  seemed  most  adverse  to  this  application  was 
Rex  V.  Shepherd  (2) ;  but  it  appears  that  the  only  reason  assigned 
for  refusing  a  quo  warranto  there  was,  that  to  claim  the  office  of 
churchwarden  wrongfully  was  not  an  usurpation  on  the  rights  or 
prerogatives  of  the  Grown :  it  was  not  surmised  that  the  party 
disputing  the  claim  had  another  remedy.  Nor  is  there  any  other 
in  this  case,  as  far  as  I  can  see.  There  is  no  mode  of  trying  the 
right  by  action,  because  the  office  is  not  one  of  profit.  And,  if 
there  has  been  an  improper  election,  it  is  not  desirable  that  the 
rates  should  remain  in  the  hands  of  those  who  may  have  been 
parties  to  such  wrongful  election.  Now,  ^on  the  facts  stated  [  *269  ] 
here,  I  think  it  very  questionable  whether  the  election  was  a 
proper  one.  I  do  not  know  what  opinion  a  jury  might  form ; 
but  there  are  strong  circumstances  which  make  its  validity 
questionable.  I  do  not  see  any  thing  in  the  omission  to  take  a 
show  of  hands.  A  show  of  hands  could  be  no  criterion  of  the 
number  of  votes  according  to  Sturges  Bourne's  Act,  58  Geo.  III. 
c.  69,  although,  in  cases  where  each  man  has  one  vote,  such  a 
mode  of  voting  may  sometimes  be  convenient.  However,  there 
are  other  circumstances  here  which  raise  a  suspicion  that  the 
proceedings  were  not  correct.  (His  Lordship  then  commented 
on  other  facts  of  the  case  not  material  to  this  report.)     If  the 

(1)  The  aUeged  custom  was  given      Rex  v.  Daubney,  1  Bott.  347,  pi.  358 
up  on  the  argument.  (6th  ed.) ;  8.  C.  2  Six.  1196. 

(2)  2  E.  E.  416  (4  T.  B.  381).    See 
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Rkx        election  is  void,  there  oaght  to  be  another;  and,  if  it  be  not 

Ths        void,  Btill  there  are  circumstances  which  render  it  fit  that  the 

OF  BiR^      parties  should  make  a  return,  and  show  how  it  is  maintainable ; 

MiNOHAM.     the  matter  may  then  be  put  into  a  proper  train  of  inquiry.    I  give 

this  as  my  opinion,  because  I  do  not  at  present  see  any  other  mode 

of  correcting  that  which  may  have  been  an  improper  proceeding. 

LiTTLBDALB,  J.  : 

There  is  a  doubt  whether  these  churchwardens  were  properly 
elected ;  and  I  see  no  other  mode  in  which  we  can  proceed  than 
to  grant  the  rule  for  a  mandamus.  In  the  two  cases  first  cited 
by  the  Attomey-Oeneral,  a  quo  warranto  lay ;  here,  as  in  Rex  v. 
Shepherd  (i),  it  does  not. 

{Sir  W.  W.  FoUett  referred  to  Anthomj  v.  Seger(2),  as  show- 
ing that,  in  the  present  case,  resort  might  be  had  to  the 
Ecclesiastical  Court.) 

[  *260  ]  I  do  not  see  my  way  so  clearly  to  another  remedy,  as  *to  say 
here  that  a  mandamus  ought  not  to  go.  The  objections  which 
have  been  taken  to  the  show  of  hands  are,  I  think,  inapplicable ; 
because,  where  the  number  of  votes  depends  on  property,  a  show 
of  hands  could  not  decide  any  thing.  The  granting  of  this 
mandamus  may  no  doubt  be  attended  with  difficulties ;  but  I  do 
not,  at  present,  see  any  other  mode  of  putting  the  case  in  the 
way  of  investigation  than  by  making  this  rule  absolute. 

Pattbson,  J. : 

I  see  no  distinction  between  granting  a  mandamus  to  swear  in 
one  of  two  candidates,  who  says  that,  although  apparently  in  a 
minority,  he  had  a  legal  majority,  and  a  mandamus  to  elect 
where  an  election  has  taken  place,  but  under  circumstances 
which  are  said  to  render  it  void.  If  we  interfere  by  mandamus 
for  the  purpose  of  putting  in  the  right  person,  where  the  wrong 
has  been  elected,  I  think  we  ought  also  to  interfere  in  the 
manner  here  suggested,  where  the  election  is  alleged  to  be  void. 
On  principle,  I  think  that  the  mandamus  ought  to  issue  (s). 

Rule  absolute. 

(1)  2  B.  B.  416  (4  T.  R.  381).  (3)  Williams,  J.  was  absent. 

(2)  1  Hagg.  Consist.  Bep.  9. 
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EMMERSON  v.  SALTMAR8HE  and  Othees.  im?. 

June  12. 
(7  Adol.  &  Ellis,  266—277 ;  S.  C.  2  N.  &  P.  446 ;  6  L.  J.  (N.  S.)  K  B.  235.)  

Under  stat.  23  Hen.  YIIL  c.  d»  s.  3,  and  a  commission  framed  according         '-        -* 
to  it,  a  8ewer*8  rate  assessed  in  gross  on  a  township  at  large  is  bad,  though 
laid  only  for  defraying  the  expenses  of  the  oonmussion,  and  though  the 
rate  has  been,  in  previous  instances,  so  assessed,  and  submitted  to  by  the 
township  in  question. 

Rbplevin.  The  defendants  avowed  and  made  cognisance 
under  the  authority  of  the  commissioners  of  sewers.  On  the 
trial  before  Parke,  B.,  at  the  York  Spring  Assizes,  1885,  a 
verdict  was  found  for  the  plaintiff,  subject  to  a  case,  which,  so 
far  as  is  material  to  the  point  decided,  was  as  follows. 

The  plaintiff  was,  at  the  time  of  making  the  distress,  constable 
of  the  township  of  Elvington;  and  was  and  had  been,  for 
fourteen  years  previously,  the  occupier  of  about  forty-four  acres 
of  land  in  that  township.  One  defendant  was  bailiff  of  the  other 
defendants,  who  are  commissioners  of  sewers,  appointed  by  his 
Majesty's  commission,  dated  12th  of  July,  1888,  for  Howdenshire 
and  the  west  parts  of  the  East  Biding  of  Yorkshire,  within  which 
Elvington  is  situate. 

The  commission,  granted  under  stat.  28  Hen.  VIII.  c.  5,  T  207  ] 
recited,  that  the  walls,  ditches,  &c.,  sewers,  &c.,  bridges, 
streams,  and  other  defences  by  the  coasts  of  the  sea  and  marsh 
grounds  in  the  East  Biding,  viz.  for  Howdenshire,  &c.  (setting 
out  certain  limits),  by  rage  of  the  sea,  &c.,  and  by  means  of  the 
trenches  of  fresh  water  descending,  &c.,  were  dirupt,  lacerate, 
&c.,  with  other  impediments,  annoyances,  and  defaults, 
specified;  and  it  assigned  commissioners,  including  the  defen- 
dants, or  any  six  of  them,  with  a  quorum  of  three,  to  survey  the 
said  walls,  &c.,  to  cause  the  annoyances  to  be  corrected,  ''as 
also  to  inquire  by  the  oaths  of  the  honest  and  lawful  men  of  our 
said  county,  place,  or  places  where  such  defaults  or  annoyances 
be,  as  well  within  the  liberties  as  without,  by  whom  the  truth 
may  the  rather  be  known,  through  whose  default  the  said  hurts 
and  damages  have  happened,  and  who  hath  or  holdeth  any  lands 
or  tenements,  or  common  of  pasture,  or  profit  of  fishing,  or  hath 
or  may  have  any  hurt,  loss,  or  disadvantage  by  any  manner  of 
means  in  the  said  places,  as  well  near  to  the  said  dangers,  lets, 
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and  impediments,  as  inhabiting  or  dwelling  thereabouts  by  the 
said  walls/'  &c.,  ''and  other  the  said  impediments  and  annoy- 
ances ;  and  all  those  persons,  and  every  of  them,  to  tax,  assess, 
charge,  distrain,  and  punish,  as  well  within  the  metes,  limits, 
and  bounds,  of  old  time  accustomed,  or  otherwise  or  elsewhere 
within  this  our  realm,  after  the  quantity  of  their  lands,  tene- 
ments, and  rents,  by  the  number  of  acres  and  perches,  after  the 
rate  of  every  person's  portion,  tenure,  or  profit,  or  after  the 
quantity  of  their  common  of  pasture,  or  profit  of  fishing,  or  other 
commodities  there,  by  such  ways  and  means,  and  in  such  manner 
and  form,  as  to  you,  or  six  of  you  (whereof  we  will  that  three  of 
you  of  the  quorum  *shall  always  be  three),  shall  seem  most 
convenient  to  be  ordained  and  done  for  redress  and  reformation 
to  be  had  in  the  premises ;  and  also  to  reform,  repair,  and  amend 
the  aforesaid  walls,"  i&c. 

On  14th  December,  1833,  a  session  of  sewers  was  held,  at 
which  the  Court  made  an  order  of  that  date,  "that,  for  the 
raising  of  a  fund  to  pay  off  and  discharge  the  charges  and 
expenses  remaining  unpaid,  attendant  upon,  or  incurred  in,  the 
execution  of  the  commission  of  sewers  for  the  shire  and  parts 
aforesaid,  dated"  &c.,  ''and  also  the  charges  and  expenses  of 
the  solicitation  and  suing  out  of  the  commission  of  sewers  for 
the  shire  and  parts  aforesaid,  dated"  &c.,  "also  unpaid,  and 
such  subsequent  charges  and  expenses  as  shall  attend  and  be 
incident  to  the  execution,  or  in  respect  of,  the  same  commissions, 
the  constable  and  constables  of  the  several  townships  within  the 
shire  and  parts  aforesaid,  in  the  assessment  hereunder  written 
particularly  mentioned,  do,  on  or  before  the  first  day  of  March 
next,  pay  unto  the  York  city  and  county  banking  company,  at " 
&c«  "in  Howden  aforesaid,  the  several  and  respective  sum  and 
sums,  of  money  in  such  assessment  particularly  rated,  assessed, 
or  imposed  upon  each  and  every  of  the  said  townships,  for  the 
purposes  aforesaid."  Then  followed  the  assessment,  one  item  of 
which  was  "Elvington,  4Z." 

On  26th  April,  1884,  at  a  session  of  sewers  then  holden,  the 
commissioners  made  an  order  that  the  constable  of  Elvington 
should  appear  at  the  next  Court,  "  to  show  cause  why  the 
sum  of  4:1.,  rated  or  assessed  upon  the  said  township,  by  a 
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certain  rate  "  &c.,  had  not  been  paid  pursuant  to  the  order  of 
the  Court. 

The  defendant  appeared  at  the  next  Court,  and  refused  *to 
pay ;  upon  which  a  warrant  issued  to  one  of  the  defendants,  as 
bailiff,  signed  and  sealed  by  the  remaining  defendants  (all  of 
whom  were  commissioners),  reciting  the  rate  and  assessment  on 
the  township  of  Elvington,  and  that  the  plaintiff,  constable  of 
the  township,  being  an  inhabitant  and  holder  of  certain  lands 
and  tenements  within  the  said  township,  and  a  party  subject  and 
liable  to  pay  and  contribute  towards  the  said  rate  and  assessment, 
had  refused  to  pay  the  said  sum  of  4Z.,  though  he  had  notice  of 
the  rate  and  assessment,  and  the  sum  had  been  demanded  of 
him;  and  authorising  and  commanding  the  bailiff  to  levy  the  4Z., 
with  the  costs,  <&c.,  on  the  plaintiff's  goods  by  distress. 

The  earliest  commission  of  sewers  for  the  district  in  question, 
preserved  amongst  the  proceedings  of  the  Court,  is  in  8  Anne ; 
and  similar  commissions  (in  the  whole  fourteen)  appear  to  have 
been  granted  from  time  to  time  till  the  commission  appointing 
the  present  defendants.  It  also  appears  by  the  books  of  the 
commissioners  that,  from  1725  to  the  present  time,  rates  or 
assessments  have  been  made  by  the  commissioners  acting  under 
the  said  commissions  upon  the  same  townships,  and  in  the  same 
relative  proportions,  as  the  assessment  of  14th  December,  1888, 
but  for  different  amounts ;  and  that  the  following  payments  of 
rates  have  been  made  by  or  for  the  township  of  Elvington.  In 
1725,  Elvington,  11. ;  1728,  Elvington,  11. ;  1748,  Elvington,  11. ; 
1769,  Elvington,  11.  6«.  Sd.;  1828,  Elvington,  21.;  1881, 
Elvington,  4Z. :  and  that  the  last  two  payments  were  made  after 
orders  of  Court  for  such  payment,  and  under  threat  of  a  distress 
upon  the  constable.  It  also  appears  from  the  books  and  pro- 
ceedings of  the  commissioners  that  an  order  was  made  on  22nd 
of  August,  1778,  requiring  *the  attendance  of  several  inhabitants 
of  Elvington,  Barmby  (i),  and  other  places,  at  the  next  court  of 
sewers,  to  show  cause  why  their  assessments  had  not  been  paid ; 
and  that,  by  an  order  of  the  Court,  dated  24th  October,  1778, 
a  warrant  of  distress  for  levying  a  rate  was  issued  against  the 
inhabitants  of  Elvington. 

(1)  One  of  the  townships  named  in  the  present  assessment. 
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From  1725  until  the  commencement  of  the  present  action,  no 
instance,  with  the  above  exception,  was  proved,  wherein  dis- 
obedience to  an  order  upon  the  constable  for  the  rate  laid  by  the 
commissioners  upon  the  entire  township  was  followed  by  a  warrant 
of  distress  upon  his  goods  :  but  no  account  of  receipts  of  the  rates 
from  1778  until  the  appointment  of  the  present  clerk,  in  1881,  has 
been  kept.  And  no  instance  was  produced  of  disobedience  by  a 
constable  to  any  order  of  the  commissioners  for  the  payment  of  a 
rate,  till  the  occasion  of  the  present  distress.  (The  case  then  stated 
certain  facts,  raising  questions  as  to  the  jurisdiction  of  the  commis- 
sioners, and  the  benefit  received  by  the  township  of  Elvington  and 
the  plaintiff  in  particular ;  but  the  decision  of  the  Court  renders 
it  unnecessary  to  state  the  facts  or  arguments  on  these  points.) 

If  the  Court  should  be  of  opinion  that  the  distress  was  illegal, 
the  verdict  for  the  plaintiff  was  to  stand :  otherwise,  a  verdict  to 
be  entered  for  the  defendants. 

The  case  was  argued  on  a  former  day  in  this  Term  (i). 

Alexander,  for  the  plaintiff: 

The  distress  is  not  justified  by  the  rate,  which  is  bad,  as  being 
assessed  on  a  whole  township.  By  stat.  28  Hen.  YIII.  c.  5,  s.  8, 
with  which  the  commission  corresponds,  the  parties  subjected 
to  the  ^powers  of  the  commissioners  are  the  persons  deriving 
benefit,  or  guilty  of  default :'  that  can  apply  only  to  individuals. 
No  other  rule  can  be  a  fair  one.  The  authorities  collected  in 
2  Phil.  Ev.  448  (2),  and  in  Woolrych's  Law  of  Waters  and  of 
Sewers,  895,  are  strongly  in  favour  of  the  plaintiff  on  this  point. 
In  The  Case  of  the  Isle  of  Ely  (3)  it  was  resolved  that  a  tax  in 
gross  upon  a  town  is  not  warranted  by  the  commission,  but  should 
be  upon  every  owner  or  possessor  of  lands,  &c.  Mr.  Eraser,  in 
note  (E)  upon  that  case,  has  collected  several  authorities.  A 
passage  there  extracted  from  Lord  Ellesmere's  Observations 
appears  to  show  that  Lord  EUesmere  considered  a  rate  on  a 
township  to  be  good,  because,  upon  emergency,  the  commissioners 
could  not  wait  "  till  every  acre  or  perch  be  by  survey  divided  and 


(1)  Friday,  May  26th.  Before 
Lord  Denman,  Ch.  J.,  Littledale 
and  Patteson,  JJ. 


(2)  7th  ed. 

(3)  10  Co.  Bep.  141  a. 
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numbered  :*'  Lord  Chancellor  Egerton's  Observations  on  the 
Lord  Coke's  Beports,  pp.  IS,  14.  But  this,  at  the  utmost,  can 
justify  such  a  rate  only  in  cases  of  emergency ;  and,  indeed, 
before  the  emergency  occurs,  the  commissioners  ought  to  be 
sufficiently  acquainted  with  the  property  to  be  able  to  lay  the 
rate  properly  on  the  individuals.  So,  by  the  Charter  of  Romney 
Marsh,  cited  in  Callis  on  Sewers,  122,  the  tax  is  to  be  laid  on  the 
individuals.  The  first  editor  of  Callis  also  cites  Hetley  v.  Boyer  (i), 
and  CmtodeSy  Jtc.  v.  The  Inhabitants  of  Owtwell  (2).  These  cases 
show  the  rate  on  the  township  to  be  bad.  They  are  cited,  with 
most  of  the  old  authorities,  in  19  Yin.  Ab.  418,  Sewers,  (B).  In 
Bow  V.  Smith  (3)  it  was  admitted  that  an  assessment  on  all  the 
lands,  "  from  such  a  place  to  such  a  place  in  the  level,"  was  bad. 
There,  indeed.  Lord  Chancellor  Macclesfield  said  that  it  was 
*not  necessary  to  name  the  owners,  but  that  the  particular  lands 
should  be  assessed  ;  here  even  that  is  not  done.  In  Masters  v. 
Scroggs  (4)  this  Court  laid  down  that ''  it  ought  to  appear  that  the 
party  assessed  receives,  or  is  likely  to  receive,  a  benefit."  In 
the  Appendix  to  Callis,  No.  viii.,  p.  352  (5),  there  is  a  precedent 
of  a  rate  and  assessment,  where  the  whole  is  laid  on  the  individual 
occupiers.  It  is  true,  that  Callis,  p.  128,  after  mentioning  some 
authorities  against  rating  a  township,  contends  that  such  a  rate 
is  good :  but  the  current  of  authorities  is  the  other  way.  Here, 
too,  the  individual  has  been  distrained  upon  for  the  tax  laid  on 
the  whole  township.  Callis  suggests  that,  if  a  party  not  liable 
at  all  be  distrained  on,  he  may  bring  trespass  ;  and  that,  if  he  be 
liable  at  all,  he  may  give  in  the  names  of  the  other  parties  liable 
and  crave  of  the  commissioners  to  make  a  law  that  all  may  con- 
tribute. He  also  observes  that  the  township  may  apportion 
among  themselves.  The  suggestion  of  such  circuitous  remedies 
shows  the  badness  of  the  principle. 

Cresswelly  contra : 
It  is  admitted,  on  the  other  side,  that  the  authority  of  Callis  is 
in  favour  of  a  rate  on  the  township.     In  this  particular  instance. 


(1)  Cro.  Jac.  336. 

(2)  Style,  178. 

(•<)  9  Mod.  94  ;  «.  0.  2  Eq.  Ca.  Ab. 


(4)  3  M.  &  S.  447.  See  Soady  y. 
Wilson,  42  E.  E.  379  (3  Ad.  &  El. 
248). 

(o)  4th  (Broderip's)  ed. 
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the  rate  is  laid  to  defray  the  expense  of  the  commission  ;  there- 
fore the  necessity  of  apportioning  according  to  the  benefit  received 
does  not  arise ;  the  proportions  must  be  invariable ;  and  it  is  like 
the  acre  rate  which  was  held  to  be  good  in  The  Case  of  the  Level 
of  IIuU  (1).  In  The  Case  of  the  Isle  of  Ely  (2)  the  rate  was  laid 
for  making  a  new  river,  which  it  was  held  the  commissioners 
could  *not  do.  It  was,  indeed,  also  resolved  that  a  rate  on  a 
township  was  bad.  But  the  argument  on  that  point  is  not  given ; 
and  it  may  have  applied  to  the  particular  case  only.  Callis  states 
that,  in  The  Case  of  Sir  Philip  Catmby  (3),  tried  before  Lord  Coke 
the  year  after  he  had  reported  The  Case  of  the  Isle  of  Ely  (2),  an 
assessment  laid  generally  on  a  township  was  treated  as  good. 
Gallis's  doctrine  is  adopted  in  Com.  Dig.  Sewers  (E  2).  The 
passage  from  Lord  EUesmere's  Observations,  referred  to  on  the 
other  side,  is  an  authority  to  the  same  effect.  And  the  resolutions 
in  The  Case  of  the  Isle  of  Ely  (2)  were  disapproved  of  by  the  Privy 
Council,  whose  decision  is  reported  in  Moore,  824.  Hetl^y  v. 
Boyer  (4)  was  the  case  of  a  line  set  upon  a  village  and  ordered  to 
be  levied  on  an  individual,  which  is  very  different  from  a  rate  like 
the  present.  Even  in  the  case  of  amercements,  townships  have 
been  charged  generally:  Callis,  p.  124,  cites  an  instance  from 
Doctor  and  Student,  fol.  74  (6),  and  refers  to  the  Statute  of 
Winchester,  18  Edw.  I.  stat.  2,  c.  2,  making  hundreds  liable  for 
the  escape  of  felons.  It  is  true  that  here  the  individual  is  dis- 
trained upon  for  the  whole ;  but  his  remedy  is  to  call  on  the  com- 
missioners to  apportion.  Having  laid  the  rate  on  the  township,  they 
summoned  him,  being  one  landholder,  to  show  why  payment  was 
not  made.  He  did  not  answer,  as  he  might  have  done,  that  others 
were  liable  with  him  :  non  cotistat,  therefore,  that  he  is  not  the 
only  party  in  the  township  liable.  Besides,  it  seems  from  Soady 
V.  Wilson  (6)  that,  in  an  action  of  "^trespass  against  the  commis- 
sioners, the  Court  will  not  inquire  into  the  quantum  of  benefit. 


Alexander y  in  reply: 
It   is   very   doubtful  whether  an  acre  rate  could  be   laid : 


(1)  2Str.  1127. 

(2)  10  Co.  Eep.  141  a. 

(3)  CaU.  Sew.  128. 


(4)  Cro.  Jac.  336. 

(6)  Dial.  2,  c.  9. 

(6)  42  B.  B.  379  (3  Ad.  &  El.  248). 
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Canimissuniers  of  Sewers  v.  Netolnirg  (l).  But,  in  that  case,  the 
particalar  lands  receiving  benefit  would  be  designated.  As  to 
the  argument,  that  the  plaintiff,  on  being  summoned,  might 
have  pointed  out  the  proportions  in  which  other  occupiers  in 
the  township  are  liable,  that  would  throw  upon  an  occupier, 
under  the  penalty  of  distress,  the  duty  which  belongs  to  the 
commissioners. 

(Patteson,  J.  referred  to  87  Assis.  fol.  218  A.,  pi.  10,  and 
88  Assis.  fol.  225  A.,  pi.  15,  cited  in  Gall.  Sew.  128.) 

It  does  not  appear  that  either  of  those  was  the  case  of  a 

sewers'  rate.  ^ 

Cur.  adt\  viUt. 

Lord  Denmak,  Gh.  J.  now  delivered  the  judgment  of  the  Gourt  : 

The  question  in  this  case  is,  whether  a  rate  or  assessment 
can  be  made  by  the  commissioners  of  sewers  upon  a  whole 
township.  And  it  will  be  proper,  in  the  first  instance,  to  advert 
to  the  commission  of  sewers  itself,  to  see  the  powers  of  the 
commissioners. 

They  are  to  inquire  by  the  oaths  of  the  honest  and  lawful  men 
of  the  county,  (His  Lordship  then  read  the  commission,  as  set 
out  at  p.  721,  ante,  to  the  words  ''  to  be  had  in  the  premises  "). 

Now,  such  being  the  effect  of  the  commission,  in  The  Case  of 
the  Isle  of  Ely  (2)  it  is  stated  to  be  clearly  resolved  *that  the  tax 
generally  of  a  several  sum  in  gross  upon  a  town  is  not  warranted 
by  the  commission  of  sewers,  but  it  ought  to  be  particular, 
according  to  the  express  words,  upon  every  owner  or  possessor  of 
lands,  tenements,  and  rents,  &c.  That  indeed  was  a  case  of  a 
new  river :  but  still  the  fourth  resolution  of  Lord  Goke  and  the 
two  Judges,  to  whom  the  decree  of  the  commissioners  of  sewers 
was  referred,  must  be  considered  as  authority. 

In  Moore,  824,  at  a  meeting  of  a  board  of  the  Privy  Gouncil, 
a  full  report  upon  the  authority  of  the  commissioners  of  sewers 
was  made  by  Lord  Chief  Justice  Popham  ;  ''  that  they  cannot 
lay  a  tax  or  rate  upon  any  hundreds,  towns,  or  the  inhabitants 
thereof  in  general,  but  upon  the  first  presentment  and  judgment 
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to  charge  every  man  in  particular  according  to  the  quantity  of 
his  land  or  common  "  (i). 

The  same  rule  was  laid  down  in  Hetley  v.  Bayer  (2).  So  also 
in  the  case  of  Custodes,  dc,  v.  The  InliahitanU  of  OwtweU  (3). 
Several  other  cases  will  be  found  collected  in  Viner's  Abridgement, 
tit.  Sewers,  and  in  Gomyns's  Digest,  tit.  Sewers :  and  reference 
is  made  to  several  cases  in  Eraser's  edition  of  Coke's  Reports,  in 
The  Case  of  the  Isle  of  Ely  {4). 

Gallis,  however,  in  page  122  and  the  following  pages,  says 
that  a  rate  or  assessment  may  be  made  on  a  town  generally,  and 
that  the  persons  who  are  liable  may  afterwards  apportion  it 
among  themselves ;  though  he  ^also  says,  in  another  place,  that 
the  CO  imissioners  may,  in  the  first  instance,  assess  the  particular 
individuals;  and  he  cites  a  number  of  instances  to  prove  his 
proposition.  The  cases  he  cites  appear  to  be  amercements  on 
towns  or  other  districts ;  but  which  are  not  circumstanced  as 
assessments  made  by  commissioners  of  sewers,  where  their  duty 
is  prescribed  by  the  commission  itself. 

Comyns,  indeed,  in  his  Digest,  tit.  Sewers  (E.  2),  says  that 
an  assessment  may  be  charged  in  general  upon  such  a  town,  who 
may  afterwards  apportion  it  among  themselves;  but  the  only 
authority  he  cites  for  that  is  Callis.  And  Comyns  afterwards 
says  that  an  assessment  upon  a  town  in  general,  if  it  be  not 
afterwards  apportioned,  is  not  good. 

And  it  does  not  appear  that  there  is  any  other  direct  authority 
for  the  validity  of  the  assessment  upon  an  entire  township  but 
what  is  derived  from  Callis.  And  we  think  that  the  other 
several  authorities  outweigh  his. 

Th£  Case  of  the  Level  of  Hull  (5)  was  cited  in  support  of  the 
assessment:  but  that  appears  to  be  an  assessment  of  9d.  an 
acre  on  1,812  acres ;  and  we  therefore  may  suppose  that  the 
commissioners  had  considered  what  lands  were  liable  ;  and  the 
question  there  appears  to  have  been,  whether  it  should  have  been 


(1)  Seep.729,  jEXwt;  andMooie,  828. 

(2)  Cro.  Jac.  336. 

(3)  Style,  178,  Mich.  1649.  Hetl^ 
V.  Boyer  was  decided,  Hil.  11  Jac.  1 
(1614),  between  the  decisioii  in  The 
V<ue  of  the  Isle  of  Ely  ^Mioh.  7  Jac.  1, 


1609),  and  the  resolution  of  the  Privy 
Council,  Moore,824  (Noyember,  1616), 
and  appeanj  to  be  one  of  the  cases 
referred  to  by  that  resolution. 

(4)  Note  (£)  to  10  Co.  Bep.  143  a. 

(5)  2  Str.  1127, 


VOL.  XLV.]       1837.    K.  B.    7  AD.  &  EL.  276—277. 


729 


upon  the  occapiers  ;  but,  supposing  it  did  support  Gallis,  it  could 

uot,  in  our  opinion,  be  a  sufficient  answer  to  the  other  authorities. 

It  has  been  said  that  this  is  the  course  which  has  been  pursued 

ever  since  the  year  1725.     That  may  be ;  and  perhaps  it  may, 

upon  the  whole,  have  been  found  more  ^convenient  to  let  the 

landowners  settle  the  proportions  among  themselves,  so  as  not 

to  trouble  the  commissioners  to  fix  the  proportions,  unless  there 

should  be  a  necessity.     This  course  of  practice,  however,  cannot 

vary  the  law  of  the  case :  and,  upon  the  whole,  we  are  of  opinion 

that  the  general  assessment  cannot  be  supported;    and  that 

there  must  be  r  j         *  ^     *l     ?  •  ,»-ir 

Judgment  for  the  plaintiff. 

[The  following  addition  to  the  judgment  is  made  by  the  desire 
of  the  learned  Judges. 

The  Court  inadvertently  cited  the  case  from  Moore,  824,  in 
support  of  this  judgment;  but,  though  the  words  in  Moore  are 
the  same  as  in  the  present  judgment,  yet  in  the  case  in  Moore 
the  Court  express  their  disapprobation  of  those  propositions. 
But,  though  this  case  was  thus  cited  inadvertently  as  an  authority 
in  favour  of  the  plaintiff,  it  makes  no  difference  in  the  judgment 
of  this  Court  on  the  whole  case ;  as  they  do  not  concur  in  the 
disapprobation  expressed  in  the  report  in  Moore.J 


EUMBBSON 

V, 

Salt- 

MAB8HE. 
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REX  V.  JOHN  GANN  COUSINS. 
REX  V.  TWELVE  OTHER  PERSONS,  severally. 

(7  Adol.  &  Ellis,  286—287 ;  S.  C.  2  N.  &  P.  164  ;  6  DowL  P.  C.  3.) 

Several  quo  warranto  informations  haying  been  filed  on  the  same 
grounds,  for  exercising  the  office  of  alderman  of  the  same  corporation, 
one  was  tried,  a  verdict  found  for  the  Crown,  and  a  rule  nisi  granted 
for  a  new  trial,  or  to  enter  a  verdict  for  the  defendant.  A  rule  nisi  was 
then  obtained  for  a  stay  of  proceedings  in  the  other  informations  pending 
the  above  application. 

The  Court  discharged  the  rule,  the  prosecutor  undertaking  to  proceed 
with  only  one  other  information  till  further  order.  But  they  refused 
to  direct  that  either  party  should  be  boimd  by  the  result  of  such  one 
proceeding. 

Rules  were  obtained  on  a  former  day  of  the  Term  in  the 
above  cases,  calling  upon  the  prosecutor  to  show  cause  why  all 
proceedings  in  the  several  prosecutions,  on  information  in  the 


1837. 
Jufw  12. 

[286] 
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Rex  nature  of  quo  warranto,  should  not  be  stayed  until  the  determina- 
Cousins,  tio^  of  another  rule  now  pending  in  this  Court,  in  the  case  of  a 
like  information  against  Thomas  firightwell.  The  last  mentioned 
information,  for  claiming  to  be  an  alderman  of  the  city  of  Norwich, 
was  tried  at  the  Norfolk  Spring  Assizes  in  this  year,  and  a 
verdict  found  for  the  Crown.  A  rule  was  obtained  in  the  last 
Easter  Term  to  show  cause  why  a  verdict  should  not  be  entered 
for  the  defendant,  or  a  new  trial  had  ;  which  was  the  depending 
[  •286  ]  *rule  above  mentioned.  The  grounds  upon  which  the  rule  for 
that  information  had  been  granted  were,  that  the  defendant  was 
not  duly  elected ;  that  he  was  not  proposed  separately  to  the 
councillors  ;  that  the  persons  proposed  as  aldermen  were  proposed 
jointly  and  not  separately ;  and  that  no  separate  proposal  was 
made,  or  vote  come  to,  as  to  the  election  of  the  defendant.  The 
rules  against  Cousins  and  twelve  other  parties,  to  which  the 
present  applications  related,  were  granted  on  the  same  day 
(November  24th,  1836)  on  which  the  rule  was  made  absolute 
against  Brightwell,  and  at  the  instance  of  the  same  relator, 
Henry  Rogers ;  the  informations  were  likewise  for  claiming  the 
office  of  alderman  of  Norwich  ;  and  the  grounds  stated  in  applying 
for  the  informations  respectively  were  the  same  as  in  BrightweWs 
case,  with  the  addition,  only,  that  the  individual  was  proposed 
and  elected  jointly  with  a  list  of  himself  and  others  together, 
and  not  otherwise.  In  support  of  the  present  application,  it 
was  stated  that  the  parties  now  applying  did  not  show  cause 
against  the  rules  as  to  them,  having  no  other  cause  to  show  than 
that  already  submitted  by  Brightwell,  and  the  rules  were  there- 
fore made  absolute ;  and  that  the  affidavits  used  in  obtaining 
the  rule  against  Brightwell  were  in  all  material  respects  the 
same  as  those  used  against  the  several  parties  now  applying. 
It  was  further  stated  that  Bogers  was  preparing  to  exhibit 
informations,  in  pursuance  of  the  rules  granted,  against  all  the 
present  applicants,  and  that  (as  was  believed)  there  were  no 
other  questions  to  be  tried  on  those  informations  than  were  in 
issue  upon  that  filed  against  Brightwell.  On  the  rules  now 
coming  on  for  determination,  it  was  suggested  that  the  prosecutor 
should  try  one  more  information,  the  result  of  which  should 
decide  the  rest. 
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Sir  W.  W.  FoUett  and  Keliy  showed  cause,  and  stated  that 
the  prosecutor  was  willing,  on  the  rule  being  dischargod,  to  pro- 
ceed with  a  single  information  ;  but  that  if  the  cases  were  to  be 
consolidated,  the  defendants  only,  and  not  the  prosecutor,  must 
be  bound  by  the  result ;  and  they  cited  Doyle  v.  Anderson  (i)  as 
an  analogous  case. 

Sir  J.  Campbell,  Attorney-General,  contra,  denied  the 
analogy  between  these  prosecutions  and  actions  on  a  policy  of 
insurance,  and  insisted  that,  if  the  prosecutor  was  not  bound  by 
the  event  of  one  case,  the  defendants  must  claim  the  like  liberty. 

Lord  Dbnman,  Gh.  J. : 

The  prosecutor  is  willing  to  proceed  at  present  with  only  one 
case.  I  should  be  glad  that  that  were  final ;  but  I  do  not  find 
that  it  has  been  usual  to  make  a  rule  for  such  a  purpose.  The 
defendants  certainly  obtain  an  advantage  by  the  suspension  of 
all  the  cases  but  one.  The  only  rule  we  can  make  is,  that  the 
prosecutor  shall,  at  present,  try  only  a  single  information :  but 
we  order  nothing  as  to  any  party  being  bound  by  the  result. 

LiTTLBDALB,  Pattbson,  and  Williams,  JJ.  concurred. 

It  was  ordered,  that  the  rule  nisi  for  staying  proceedings,  as 
above-mentioned,  should  be  now  discharged,  ''  the  prosecutor 
hereby  undertaking  to  file  an  information  in  one  of  these  prose- 
cutions only,  and  to  proceed  to  trial  in  such  one  information 
only,  until  the  further  order  of  this  Court.** 


Bbx 

V. 

Cousins. 
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IN   THE   EXCHEQUER  CHAMBER. 


(Error  from  thb  Kino*s  Bbnch.) 
ALSTON,    Clerk,    v.    ATLAY. 

(7  Adol.  &  Ellis,  289—312 ;  S.  C.  2  N.  &  P.  492;  W.  W.  &  D.  662;  7  L.  J. 

(N.  S.)  Ex.  392.) 

Plaintiff,  being  incumbent  of  the  living  of  C,  which  was  under  the 
annual  value  of  8/.,  accepted  the  living  of  0.,  with  cure  of  souls.  After- 
wards, the  patron  of  C.  sold  the  advowson  to  L. ;  and  L.  presented  a 
clerk,  who  was  instituted  and  inducted,  and  subscribed  the  Articles : 

Held,  that  the  living,  as  against  the  patron,  was  void  by  plaintiffs 

(1)  40  R.  E.  381 ;  and  see  note  there.— R.  C« 


1837. 
June  18. 

[289] 
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Alston  acceptance  of  O.,  and  disannexed  from  the  advowson ;  that,  consequently, 

^'  it  did  not  pass  by  the  sale ;  that  L.'s  presentee  was  not  incumbent;  and 

Atlay.  ^-^^^  plaintiff,  not  having  been  ousted  tie  facto,  might  sue  for  the  tithes. 

And  that  it  made  no  difference,  as  to  this,  whether  the  patron  of  C,  or 

his  vendee,  knew  or  did  not  know  of  plaintifiTs  acceptance  of  O. 

By  the  Court  of  Exchequer  Chamber,  reversing  the  judgment  of  the 
Court  of  K.  B. 

Debt  for  treble  value  of  tithes  not  set  out,  under  stat.  2  &  3 
Edw.  VI.  c.  18,  8. 1  (1).  The  declaration  (of  29th  February,  18S4) 
stated  that  the  plaintiff,  before  and  at  (fee,  was,  and  still  is, 
rector  of  the  parish  of  Cowsby  in  the  county  of  York,  and 
proprietor  of  the  tithes  of  corn,  &c.,  yearly  arising  on  land 
occupied  by  the  defendant  during  all  the  time  &c. ;  and  that 
defendant,  to  wit  on  1st  January,  1882,  and  on  divers  other 
days  &c.,  at  &c.,  reaped  certain  corn  then  growing  upon  the  said 
land,  the  tithe  of  which  said  com  then  belonged  to  plaintiff,  and 
of  right  ought  to  have  been  set  out  and  paid  to  him  as  such 
rector  and  proprietor  as  aforesaid,  &c.  Averment,  that  defen- 
dant, after  the  said  reaping,  and  before  the  commencement  of 
this  suit,  took  and  carried  the  said  corn  from  the  land,  the 
tenth  part  of  the  said  corn  not  having  been  separated  &c.,  or 
agreement  made  &c.,  contrary  to  the  form  of  the  statute. 
(There  were  other  counts  not  material  here.) 

Flea,  Non  debet :  and  issue  thereon.  On  the  trial  before 
[•290]  Parke,  B.,  at  the  Yorkshire  Spring  Assizes,  1885,  ♦a  verdict 
was  found  for  the  plaintiff  for  the  treble  value  of  the  tithe, 
subject  to  the  opinion  of  this  Court  on  the  following  case. 

The  rectory  of  Cowsby  is  a  benefice  under  the  value  of  81.  in 
the  King's  books  ;  and  the  plaintiff  was  instituted  and  inducted 
into  it  in  1816,  and  duly  subscribed  and  read  tlie  Articles.  The 
defendant,  who  was  a  farmer  in  Cowsby,  paid  his  tithe  regularly 
to  the  plaintiff,  as  rector,  down  to  Michaelmas,  1882 ;  but  did 
not  pay  to  the  plaintiff,  or  set  out,  the  tithes  accruing  subse- 
quently (including  those  which  are  the  subject  of  this  action), 
in  consequence  of  the  same  being  claimed  by  the  Beverend 
George  Wray. 

In  1829  the  plaintiff  was  instituted  and  inducted  into  the 
rectory  of  Odell,  in  the  county  of  Bedford,  being  distant  100 

(1)  Repealed  S.  L.  R.  Act,  1887. 
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miles  from  the  said  rectory  of  Cowsby,  upon  the  presentation  of  Alston 
his  brother,  and  subscribed  and  read  the  Articles.  Odell  is  a  atlat. 
benefice  with  cure  of  souls  of  higher  value  than  61.  in  the  King's 
books.  In  1881  Justinian  Alston,  the  brother  of  the  plaintiff, 
who  was  owner  of  the  manor  of  Gowsby,  and  of  an  estate  there, 
and  patron  of  the  rectory  of  Gowsby,  sold  the  manor  and  estate, 
and  the  advowson,  right  of  patronage  and  presentation  of  and  to 
the  rectory  or  parish  church  of  Gowsby,  to  George  Lloyd,  and 
the  same  were  conveyed  to  him  by  indentures  bearing  date  27th 
and  28th  November,  1831.  In  1882  Lloyd,  thinking  that  the 
rectory  of  Gowsby  had  become  voidable  in  consequence  of  the 
acceptance  by  the  plaintiff  of  the  rectory  of  Odell,  and  that  he, 
Lloyd,  had  then  a  right  to  present  a  clerk  to  the  rectory  of 
Gowsby,  presented  the  Reverend  George  Wray  to  such  rectory ; 
and,  in  pursuance  of  such  presentment,  George  Wray  was 
instituted  and  inducted  *into  such  rectory,  and  read  and  [  *29i  ] 
subscribed  the  Articles. 

Either  party,  with  the  consent  of  the  Gourt,  was  to  be  at 
liberty  to  turn  the  case  into  a  special  verdict. 

The  case  was  argued  in  the  Gourt  of  King's  Bench  on 
Friday,  June  3rd,  1886,  by  Wightman  for  the  plaintiff  and 
Tatnliv8on  for  the  defendant. 

[The  Gourt  having  given  judgment  for  the  defendant,] 

Leave  was  obtained  to  turn  the  case  into  a  special  verdict.       [  296  ] 
The  verdict  corresponded  precisely  with  the  special  case ;  and  judg- 
ment thereon  was  entered  in  the  King's  Bench  for  the  defendant. 

Error  being  brought  in  the  Exchequer  Ghamber  on  the  judg- 
ment of  the   Gourt  of  King's  Bench,  the  case  was  argued  on 
Wednesday,  May  10th,  1887,  before  Tindal,  Gh.  J.,  Bosanquet 
and  Goltman,  JJ.,  Bolland,  Parke,  and  Gurney,  Barons. 
♦  ♦  *  ♦  ♦ 

Cur.  adv.  milt. 
Tindal,  Gh.  J.,  now  delivered  the  judgment  of  the  Gourt  :  L  303 

(After  stating  the  pleadings  and  the  special  verdict,  his 
Lordship  proceeded  as  follows.)  It  is  to  be  observed  that  this 
special  verdict  does  not  find  that  the  plaintiff  was  presented  to 
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Alston       the  living  of  Cowsby  by  his  brother  Justinian ;  nor  that  he  was 

atlat.  presented  to  that  of  Odell  by  the  same  brother;  nor  that  the 
patron  had  knowledge  of  the  institution  or  induction  of  the 
plaintiff  to   the  second  living,  at  the  time   he  conveyed  the 

[  •304  ]  advowson  *to  Mr.  Lloyd.  The  questions,  therefore,  which  arise 
on  this  record  are  two ;  first,  whether,  after  an  incumbent  of  a 
benefice  under  value  has  accepted  and  been  instituted  and 
inducted  to  another  benefice  with  cure  of  souls,  the  right  of 
presentation,  which  accrues  thereby  to  the  patron,  be  assignable 
by  law  to  another  ?  and,  secondly,  whether  the  want  of  know- 
ledge on  the  part  of  the  patron  of  the  fact  of  cession,  at  the  time 
of  such  transfer,  causes  any  difference?  That  the  advowson 
itself  was  assignable  there  is  no  doubt;  but,  if  the  right  of 
presentation  was  not,  under  these  circumstances,  assignable, 
then  it  foUows  that  Mr.  Lloyd  had  no  right  to  present  his 
clerk,  and  that  the  plaintiff  in  error,  not  having  been  deprived, 
and  no  new  clerk  having  been  presented,  is  still  the  incum- 
bent, and  still  legally  entitled  to  the  tithes:  2  Boll.  Abr. 
861,  pi.  6  (1) ;  Watson's  Clerg.  L.  ch.  2,  pp.  7,  8 ;  Com.  Dig. 
Esglise,  (N.  5) ;  and  the  concluding  part  of  the  judgment  in 
IlcUtoti  V.  Cove  (2). 

And,  upon  a  careful  consideration  of  the  authorities,  we  are 
compelled  to  come  to  the  conclusion  that  the  judgment  of  the 
Court  of  King's  Bench  is  erroneous. 

There  is  no  question  but  that,  if  a  benefice  be  actually  void, 
by  the  death  of  an  incumbent,  by  his  resignation,  or  by  cession, 
under  21  Hen.  VIII.  c.  13,  or  by  deprivation  (Leak  v.  The 
Bishop  of  Coventry  (s) ),  the  right  to  present  upon  that  avoidance 
is  not  capable  of  being  transferred,  either  alone,  or  with  the 
entire  advowson :  it  is  a  personal  right  or  interest,  severed  from 
the  advowson  and  vested  in  the  person  of  him  who  was  patron 

I  •SOS  ]  At  tb^  t^^® '  A  chose  in  action,  which  is  not  "^assignable,  and 
which  is  designated  in  the  books  by  a  great  variety  of  names,  all 
indicating  its  personal  and  unalienable  quality.  (See  those 
collected  in  Mirehause  v.  Rennell  (4) ). 

(1)  Freaentment,  L.  (4)  36  B.  B.  139,  179  (1  GL  ft  Fin. 

(2)  36  B.  B.  373  (1  B.  &  Ad.  559).      527;  8  Bing.  518). 

(3)  Cro.  Eliz.  811. 
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The  question  then  is,  whether  the  right  to  present,  caused       Alston 
by  the  cession  in  this  case,  was  a  chattel  disannexed  from  the        atlay. 
advowson,  and  vested  in  the  person  of  Mr.  Justinian  Alston, 
before  the  transfer  to  Mr.  Lloyd,  or  not  ?    If  it  was,  it  could  not 
be  assigned. 

There  is  no  doubt  but  that  this  right  of  presentation  accrued 
by  the  canon  law,  namely,  by  the  Fourth  Council  of  Lateran ; 
but  it  is  equally  clear,  that  this  canon  has  been  recognised  in 
this  country,  and  has  become  a  part  of  the  common  law  of  the 
land  (Holland's  case(i),  Digby's  case  (2),  Evans  v.  Ascough  (3) ). 
The  point  to  be  decided  is,  What  is  the  nature  of  the  right  given 
by  that  canon  to  the  patron  ?  Is  it  an  immediate  right  of  pre- 
sentation in  the  then  patron,  when  he  chooses  to  exercise  it, 
without  doing  any  thing  previously  to  avoid  the  interest  of  the 
then  incumbent ;  or  is  it  only  a  right  to  avoid  that  interest,  by 
some  act,  and  then  to  present;  or  to  avoid  it  by  the  act  of 
presentation  only,  per  se,  such  interest  of  the  incumbent  being 
valid,  and  the  church  full,  as  to  the  patron,  in  the  meantime  ? 
If  the  former  be  the  true  answer,  then  we  conceive  such  right 
is,  like  every  other  vested  and  complete  right  of  presentation,  a 
personal  thing,  and  incapable  of  transfer.  If  the  latter,  then  it 
is  probable  that  the  right  would  pass  with  the  advowson  to  the 
new  patron. 

Now,  although  the  books  use  some  variety  of  expression  on  [  306  ] 
this  subject  (in  some  cases  the  benefice  being  said  to  be  ''void; " 
in  others,  ''  void  as  to  the  patron  for  his  benefit ;  "  in  some,  "  to 
be  void  at  his  election ; "  and  in  others,  but  of  a  comparatively 
recent  date,  "to  be  voidable"),  yet  in  none  is  it  intimated  that 
the  patron  has  not  an  immediate  right  to  present,  as  to  a  void 
church,  without  doing  any  further  act  in  order  to  make  such 
presentation  valid.  And  the  substance  of  the  authorities  is,  that 
he  has  a  complete  right  to  present  upon  the  cession,  by  institution 
to  the  second  benefice,  but  does  not  lose  his  right  by  lapse,  till 
sentence  of  deprivation  and  notice  by  the  Bishop,  from  which 
time  the  six  months  begin  to  run. 

(1)  4 Co.  Eep.  75a ;  iS.  C.  asArmiyer  (2)  4  Co.  Eep.  78  b. 

y.  Holland,  Mooie,  542 ;  Cro.  Eliz.  (3)  Latch,  243. 

601. 
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AL8T0N  It  may  be  advisable  to  take  a  short  review  of  these  aaihorities. 

atlay.  The  Fourth  Council  of  Lateran  is  to  this  effect:  ''Quicunqne 

receperit  aliquod  beneficium  curam  habens  animarum  annexam, 
si  prius  tale  beneficium  habebat,  eo  sit,  ipso  jure,  privatus ;  et  si 
forte  illud  retinere  contenderit,  etiam  alio  spolietur.  Is  quoque 
ad  quern  prioris  spectat  donatio,  illud  post  receptionem  alterius 
libere  conferat,  cui  meritd  viderit  conferendum  "  (i). 

The  fair  construction  of  the  words  of  this  canon  is,  that,  upon 
acceptance  of  the  second  benefice,  the  clerk  should  be  deprived 
of  the  first,  by  the  law  itself,  "jure  ipso,''  without  any  actual 
sentence  of  deprivation ;  and  the  patron  may  then  freely  present 
a  clerk  without  any  other  act  to  be  done,  as  on  a  deprivation. 
The  constitution  itself  (it  will  be  seen  afterwards)  operates  in  the 

[  ^307  ]  nature  of  a  general  sentence  of  deprivation.  And  that  *this 
is  the  true  construction  of  the  canon  is  confirmed  by  many 
authorities.  One  of  the  earliest  cases  on  this  subject  is  Holland's 
case  (2),  in  which  the  Court  held  the  benefice  to  be  ''  void/*  not 
"  by  the  common  law,  but  by  the  constitution  of  the  Pope,  of 
which  avoidance  the  patron  might  take  notice  if  he  would,  and 
might  present  if  he  would  without  any  deprivation;  but  because 
the  avoidance  accrued  by  the  ecclesiastical  law,  no  lapse  incurred 
without  notice,  as  upon  deprivation  or  resignation,  and  yet  the 
patron  might  present,  and  take  upon  him  notice  if  he  would ; 
so  that  for  the  benefit  of  the  patron  the  church  is  void,"  "but 
not  for  his  disadvantage."  In  the  report  of  the  same  case  in 
Moore  (3),  the  first  benefice  is  said  to  be  "void*'  **by  the 
common  law,"  "without  sentence  declaratory,  at  the  election 
of  the  patron ; "  which  really  means  the  same  thing,  and  is 
so  explained  by  the  context,  "that  he  may,  if  he  will,  present 
without  notice."  There  is  no  intimation,  in  this  or  any  other 
case,  that  any  act  of  the  patron  is  necessary  to  avoid  the  benefice 
before  presentation.  In  the  report  in  Croke  (4),  the  first  benefice 
is  said  to  be  "void  by  the  order  of  the  common  law."  In 
Dighy's  case  (6)  Popham,  Ch.  J.,  and  the  whole  Court,  state  that 

(1)  Note  (o)  to  2  Gibson's  Codex,  (4)  Amiiyer  v.  Holland,  Cro.  EILb. 
p.  904,  tit.  xxxvii.  ch.  1  (2nd  ed.).  601. 

(2)  4  Co.  Bep.  75  a.  (5)  4  Co.  Bep.  79  b. 

(3)  A  rmiger v.  Holland,  Moore,  542 . 
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the  first  is  void  by  institution  to  the  second,  without  deprivation       Alston 

or  sentence  declaratory ;  yet  no  lapse  shall  incur,  unless  notice       atlay. 

be  given  to  the  patron,  no  more  than  if  the  church  became  void 

by  resignation  or  deprivation;   and  yet  the  patron  may  take 

notice  if  he  will,  and  present  according  to  the  said  constitution. 

£n  Rex  v.  The  Archbishop  of  Canterbury  (i)  the  church  is  said 

to  be  "void.     But  not  so  that  *the  lapse  incurred."     So  in       [*308] 

Fitzh.  N.  B.  84,  the  first  benefice  is  said  to  be  "void."     In 

Edes  V.  The  Bishop  of  Oxford  (2)  it  is  also  said  to  be  "  void." 

[n  Winchcombe  v.  Bishop  of  Winchester  (3)  it  is  said,  "  a  thing 

may  be  void  or  not  void,  at  the  election  of  him  whom  it  concerns, 

as  in  Holland's  case."      "The  patron  of  the  first  church  may 

take  it  as  void,  and  present  presently,  or  may  leave  it  as  full  till 

sentence  of  deprivation."    It  is  remarkable  that  there  the  church 

is  not  said  to  be  full.    In  the  case  in  Sir  William  Jones  (reported 

also  in  Croke),  Rex  v.  Priest  (4),  the  law  is  laid  down  to  the  like 

effect  as  in  Holland  (6)  and  Digby's  (6)  cases,  and  a  very  clear 

explanation  given  of  the  Council  of  Lateran.     It  is  said  to  have 

been  held,  first,  by  the  greater  part  of  the  justices,  that  before 

the  statute  of  21  Hen.  YIII.  the  first  church  was  void,  and  the 

patron  could  present,  if  he  would,  without  sentence  declaratory, 

by  the  said  constitution  of  Lateran ;  for  the  words  are,  ipso  jure 

sit  privattis,  and  do  not  mention  any  sentence  of  deprivation ;  by 

the  same  canon,  a  church  shall  be  void,  without  sentence,  if 

one  be  consecrated  bishop,  so  for  the  .same  reason,  and  by  the 

same  words,  the  first  benefice  shall  be  void  by  the  taking  of  the 

second  benefice ;  if  a  party  resign,  or  be  deprived  by  a  particular 

sentence  for  crime,  the  church  shall  be  void,  and  a  multo  fortiori, 

the  constitution  (which  is  a  general  sentence  of  deprivation,  as 

is  said  10  Edw.  lU.  2  (7) )  will  make  an  avoidance ;  but  true  it  is 

that,  in  the  said  case,  the  patron  is  not  bound  ''^to  take  notice       [  *309  ] 

of  it,  being  an  ecclesiastical  constitution,  so,  upon  a  particular 

(1)  Hetley,  125.  v.  Holland,  Moore,  642 ;  Cro.  Eliz. 

(2)  Yanghan,  21.  601. 

(3)  Hob.  166  (5th  ed.).  (6)  4  Co.  Bep.  79  b. 

(4)  1  Jones,  337 ;  S.  C,  as  Rex  v.  (7)  The  reference  seems  to  be  to 
The  Archbishop  of  Canterbury  and  Rex  v.  The  Bishop  of  Norwich,  Year 
Fryst,  Cro.  Car.  366.  B.  Hil.  10  Edw.  HI.  pi.  3,  fol.  1  A. 

(5)  4 Co. Bep. 76a;  S.CasArmiger 

B.R. — VOL.  XLV.  47 
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Alston  deprivation  or  resignation,  notice  ought  to  be  given  to  the 
Atlay.  patron,  otherwise  no  lapse;  yet  there  is  an  avoidance.  And 
it  was  agreed  on  the  other  part,  according  to  the  said  cases,  that 
the  patron  can  present,  if  he  will,  without  notice  or  sentence 
declaratory ;  and  that  could  not  be,  unless  the  church  was  void 
before  the  presentation,  for  the  form  of  presentation  is,  '*  ad 
ecclesiam  jam  vacantem,"  which  presupposes  vacancy  before  the 
presentation. 

In  Rex  V.  Bishop  of  London  (i)  it  was  resolved  by  all  the 
four  Judges  that,  where  the  first  living  was  under  value,  the 
acceptance  of  a  second  was  an  avoidance  by  the  canon  law,  ipso 
jure,  without  any  deprivation,  so  that  the  patron  could  present, 
if  he  wished,  without  any  sentence  of  deprivation ;  and,  the 
church  being  once  void,  as  to  the  patron  to  present,  a  dispensa- 
tion by  the  Archbishop  afterwards  came  too  late,  and  could  not 
restore  the  clerk  to  his  benefice ;  and  Jones  says  it  seemed  to 
him  clearly  that,  by  the  institution  and  induction  to  the  second 
benefice,  the  first  being  under  value,  the  first  benefice  was  void, 
as  well  as  if  it  was  above  value ;  but  the  difference  in  the  last 
case  is,  that  the  patron  must  take  notice  at  his  peril,  for  it 
is  void  by  the  Act  of  Parliament,  and  the  words  are,  it  shall 
be  void  as  if  the  incumbent  were  dead;  and,  if  he  does  not 
present  in  six  months,  the  living  will  lapse.     But  in  the  first 
case  there  was  no  lapse,  and  the  patron  might  present.    And 
he  also  gave  his  opinion,  that,  if  the  Bishop  gave  notice  to 
the  patron  of  the  taking  of  the  second  benefice,  if  he  do  not 
[*3]0]      present  within  six  months,  there  *  would  be  a  lapse,  as  upon 
deprivation  or  resignation ;  and,  if  the  benefice  was  not  void, 
bnt  there  ought  to  be  a  deprivation,  then  the  presentment  and 
institution  upon  that  would  be  a  void  institution ;  which  is  not 
so,  for  the  first  institution  and  incumbency  is  made  void  by 
taking  the  second  benefice. 

And  the  case  of  Leak  v.  The  Bishop  of  Coventry  (2)  has  a  very 
important  bearing  upon  the  question  now  under  discussion,  for 
it  is  a  direct  authority  that,  where  the  Bishop,  after  deprivation, 
but  without  giving  notice  of  such  deprivation,  collated,  and  the 
patron  afterwards  grants  the  advowson  in  fee,  and  the  clerk 
(1)  1  (Wm.)  Jones,  404.  (2)  Cro.  Eliz.  811. 
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collated  by  the  Bishop  dies,  the  grantee  of  the  advowson  cannot  albtok 
bring  a  quare  impedit :  and  the  reason  given  is  that,  when  the  atlat. 
original  patron  had  right  to  present  upon  the  deprivation,  as 
in  his  turn,  although  the  collation  by  the  fiishop,  without  notice, 
was  not  good,  nor  ousted  him,  but  that  he  always  might  have 
presented,  and  ousted  the  incumbent  by  his  bringing  a  quare 
impedit,  yet  it  is  but  a  thing  in  action,  and  when  he  hath  granted 
the  advowson  over,  the  grantee  cannot  have  this  thing  in  action. 

It  is  only  in  more  modern  times,  we  believe,  that  the  benefice 
is  said  to  be  **  voidable."  In  2  Gibson's  Codex,  906,  in  a  note  (i), 
it  is  said  to  be  *'  voidable ;  "  but  that  word  is  used  as  an  explana- 
tion of  the  former  part  of  the  note.  In  the  very  modern  cases 
of  Betham  v.  Oregg  (2),  and  Apperley  v.  Bishop  of  Hereford  (8), 
the  word  "  voidable  "  is  used.  In  IlalUm  v.  Cove  (4)  the  *word  [  •su  ] 
"  voidable  "  is  coupled  with  the  words  "  perhaps  actually  void." 
We  do  not,  however,  understand  that,  by  the  use  of  this  word 
'^  voidable,"  it  is  intended  that  any  previous  step  is  necessary 
before  the  patron  presents ;  for  there  is  no  authority  whatever 
for  such  a  position.  It  means  merely  that,  if  the  patron  does 
not  elect  to  present,  the  incumbent  may  hold  the  living :  it  does 
not  mean  that  the  living  is  full  as  against  the  patron,  in  the 
mean  time. 

It  cannot  well  be  that  the  living  is  full  as  relates  to  the  patron, 
and  that  the  presentation  itself  determines  the  interest  of  the 
clerk ;  because  it  is  clear  that  the  presentation  must  be  when 
the  church  is  already  void,  and  proceeds  upon  that  assumption. 
An  authority  for  this  position  has  been  before  cited ;  and  Lord 
Coke,  in  Harris  v.  AiLsten(5),  citing  S male's  case,  17  Edw.  III. 
59  (6),  distinctly  says,  the  church  ought  to  be  void  before  he  can 
present ;  for,  if  the  church  be  voidable,  no  presentation  can  be 
made.  Rud  v.  The  Bishop  of  Lincoln  (7)  is  another  authority 
that  the  right  to  present  implies  that  the  church  is  then  void. 

The  result  of  all  these  authorities  is  that,  upon  institution 

(1)  Vol.2,tit.xxxvii.  ch.  1,  note(z)  (4)  35  R.  R.  373  (1  B.  &  Ad.  558). 
(2nd  ed.).  (5)  1  RoU.  Rep.  213. 

(2)  38  R.  R.  449  (10  Ring.  352,  (6)  Tear  B.  Mich.  17  Edw.  HI. 
359).  f.  59  B.  pi.  59. 

(3)  9  Ring.  686.  (7)  Hutton,  66. 

47—2 
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AiiBTON       to  the  second  living,  the  first  is  void  as  to  the  patron,  but  not  so 

atlat.       fts  to  incur  a  lapse  without  sentence  of  deprivation  and  notice  by 

the  ordinary,  or,  at  least,  until  notice  by  the  ordinary ;  and,  if 

void  as  to  him,  he  cannot  deal  with  the  fallen  right  of  presentation 

at  all :  it  is  a  personal  inalienable  right. 

The  second  question,  whether  the  want  of  a  notice  of  the 
cession  makes  any  difference,  is  readily  disposed  of.  If  the 
[  *312  ]  right  to  the  fallen  presentation  be  a  personal  ^right,  disannexed 
from  the  advowson,  it  is  clear  that  want  of  knowledge  of  the 
vacancy  by  the  patron  cannot  alter  the  quality  of  that  right :  it 
cannot  make  a  personal  thing  real :  it  will  not  reannex  it  to  the 
advowson,  any  more  than  want  of  notice  of  rent  being  in  arrear 
(which  bears  the  closest  analogy  to  the  subject-matter  under 
consideration)  would  enable  the  vendor  of  a  reversion  to  transfer 
the  rent  in  arrear  with  the  reversion.  The  only  point  of  view 
in  which  it  could  be  important  is  with  reference  to  the  rights  of 
the  grantee  of  the  advowson,  as  against  the  grantor,  arising  out 
of  their  contract. 

For  these  reasons  we  are  all  of  opinion  that  the  judgment 
of  the  Court  of  King's  Bench  should  be  reversed. 

Judgment  reversed. 


(Error  prom  thb  King's  Bench.) 
1837.  WRIGHT  V.  DOE  d.  SANDFORD  TATHAM. 

uMj ,       ^^  ^^^^  ^  ^^^^  313—408 ;  S.  C.  2  N.  &  P.  305;  7  L.  J.  (N.  S.)  Ex.  340.) 

^       ■'  [The  judgment  of  the  Exchequer   Chamber  in    this  case, 

where  the  Judges,  on  an  equal  division  of  opinion,  afSrmed 
the  judgment  of  the  King's  Bench,  was  affirmed  by  the  House 
of  Lords  in  1838.  The  case  will  be  reported  at  that  stage  in  the 
Revised  Reports,  from  5  CI.  &  Fin.  670.] 


VOL.  xLv.]     1887.     Q.  B.     7  AD.  &  EL.  409—410.  741 

IN  THE  QUEEN'S  BENCH. 


TAYLOR  V.  DEVEY  and  GRAHAM.  i«37. 

Nov,  25. 

(7  Adol.  &  Ellis,  409—416;  S.  C.  2  N.  &  P.  469 ;  W.  W.  &  D.  646;  1  Jur.  

892 ;  7  L.  J.  (N.  S.)  M.  C.  11.)  [  409  ] 

Plea,  to  trespass  for  breaking  and  entering  plaintiffs  dwelling-house, 
that  the  house  was  in  the  parish  of  B.,  in  which  there  was  an  immemorial 
custom  for  all  the  parishioners  to  go  through  the  house,  upon  their 
perambulations  of  the  parish  boundaries,  on  the  Thursday  in  Rogation 
week,  every  third  year ;  and  justification  under  the  custom.  Issue  being 
joined  on  a  traverse  of  the  custom,  and  a  verdict  found  for  the  defen- 
dants :  Held,  on  motion  for  judgment  non  obstante  veredicto^  that  it  could 
not  be  assumed,  on  this  plea,  that  the  house  stood  on  the  boundary;  and 
that  the  custom  was  therefore  bad,  as  pleaded. 

Entries  in  the  parish  books,  recording  the  fact  that  the  perambulations 
had  taken  a  particular  line,  would  not  be  evidence  upon  such  an  issue. 

Trespass  for  breaking  and  entering  the  plaintiff's  dwelling- 
house,  making  a  disturbance  there,  and  continuing,  &c.,  and 
breaking  doors  and  locks,  &c.  Plea,  *that  the  said  dwelling-  [  *^io  ] 
house  now  is,  and  at  the  said  times  when  &c.  was,  and  from 
time  whereof  &c.  hath  been,  situate  within,  and  parcel  of,  the 
parish  of  St.  Bridget,  otherwise  St.  Bride,  in  the  city  of  London : 
that,  from  time  whereof  &c.,  there  hath  been,  and  at  the  said 
times  when  (&c.  there  was,  and  now  is,  within  the  parish  of 
St.  B.,  a  certain  ancient  and  laudable  custom  there  used  and 
approved,  that  is  to  say,  that,  during  all  the  time  aforesaid, 
it  hath  been,  and  still  is,  lawful  for  all  and  every  the 
parishioners,  for  the  time  being,  of  the  parish  of  St.  B.,  to 
go  through  the  said  dwelling-house  in  which  (fee,  upon  their 
perambulations  of  the  boundaries  of  the  parish  of  St.  B.,  upon 
Thursday  in  Rogation  week  in  every  third  year  :  and  that,  from 
time  whereof  &c.,  the  parishioners,  for  the  time  being,  of  the 
parish  of  St.  B.  have  used  and  been  accustomed,  in  the  exercise 
of  the  custom  aforesaid,  to  go  through  the  said  dwelling-house 
in  which  i&c.,  upon  their  perambulations  of  the  boundaries  of  the 
parish  of  St.  B.,  upon  Thursday  in  Rogation  week  in  every  third 
year ;  wherefore  the  said  defendants,  being  then  and  there  two 
parishioners  of  the  parish  of  St.  B.,  on  Thursday  in  Rogation 
week,  in  the  year  1888  aforesaid  (being  then  and  there  a  third 
year),  in  the  exercise  of  the  custom  aforesaid,  went  through  the 
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Taylor  said  dwelling-house  in  which  (&c.,  upon  the  perambulation  by  the 
DsvKT.  parishioners  of  the  said  parish  of  St.  B.  of  the  boundaries  of  the 
same  parish,  using  the  said  custom  there  for  that  purpose  and 
on  the  occasion  aforesaid,  as  they  lawfully  might  for  the  cause 
aforesaid:  and,  in  order  &c.  (justification  under  the  custom). 
The  replication  traversed  the  custom  ;  and  the  defendant  joined 
issue  on  the  traverse. 
[  411  ]  On  the  trial  before  Lord  Denman,  Ch.  J.,  at  the  London 

sittings  after  Michaelmas  Term,  1885,  a  verdict  was  found  for  the 
defendants.  In  Hilary  Term,  1886,  CressireU  obtained  a  rule  nisi 
for  judgment  nan  obstante  veredicto,  on  the  ground  that  the  plea,  if 
it  did  not  allege  that  the  house  was  on  the  boundary  of  the  parish, 
was  no  justification  ;  or  for  a  new  trial,  on  the  ground  that  the  plea, 
if  taken  to  allege  that  fact,  was  not  proved ;  and  also  on  the  ground 
of  a  supposed  misdirection  (as  to  which  see  the  judgment). 

Sir  J.  Campbell,  Attorney-General,   Barstotv,  and   G.    T. 
White,  in  Trinity  Term  last  (i),  showed  cause : 

First :  the  plea  does  not  allege  that  the  plaintiff's  house  is  on 
the  boundary ;  nor,  in  fact,  is  it  so.  But  the  justification  is 
nevertheless  valid.  Li  Goodday  v.  Michell  (2)  a  similar  justifica- 
tion was  pleaded  by  way  of  prescription,  and  held  ill,  because  it 
should  have  been  pleaded  as  a  cuEtom  which  is  done  here.  One 
reason  of  this  was  that  parishioners  cannot  release.  And  the  Court 
considered  the  defence  substantially  good ;  Anderson,  Gh.  J.  saying, 
"  it  is  not  to  be  doubted,  but  that  parishioners  may  well  justify 
the  going  over  any  man's  land  in  their  perambulation,  according 
to  their  usage,  and  to  abate  all  nuisances  in  their  way."  The  case 
is  cited  to  the  same  point  in  16  Yin.  Abr.  807,  Perambulation, 
pi.  5.  Such  a  custom  would  be  useless,  if  maintainable  only  when 
the  locits  in  quo  is  on  the  boundary :  a  boundary  is  a  line  upon 
[  *412  ]  which  the  perambulating  party  cannot  all  go.  Very  *frequently 
too  the  line  cannot  be  followed,  on  account  of  natural  obstacles. 

(Lord  Denman,  Ch.  J. :  Must  you  not  show  the  necessity  for 
a  deviation,  in  your  plea  ?) 

(1)  May  30th,  1837.     Before  Lord  (2)  Cro.  Eliz.  441 ;   S.   C.  Owen, 

Denman,  Ch.  J.,  Littledale,  Patteson,  71 ;  Ck).  Ent.  650  b,  651  b,  Trespas, 
and  Williams,  JJ.  pi.  5. 
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It  is  enough  that  a  custom,  if  proved  in  fact,  may  have  had  a      Taylob 

legal  origin :    the  actual  origin  need  not  be  shown :    Pain  v.       dbvey. 

Patrick  (i).     Here  the  custom  may  have  originated  in  the  assent 

of  the  owner ;  especially  if  he  held  the  land  all  the  way  up  to 

the  boundary,  for  he  may  have  obstructed  the  way  along  the 

boundary,  and  have  opened  the  other  way  as  a  compensation. 

Circumstances  causing  a  necessary  deviation  may  have  ceased  to 

exist:  yet  that  would  not  make  the  custom  bad,  if  once  good. 

Fitch  V.  Bawling  (2)  shows  that  inhabitants  may  have  a  custom 

to  play  on  the  close  of  an  individual :  Heath,  J.  there  said  that 

the  lord  might  have  made  the  grant  before  the  time  of  memory. 

The  custom  often  is  for  parishioners  to  meet  within  the  parish 

at  the  vestry  room,  and  to  proceed  thence  to  the  boundary :  a 

part   of  their  route  must  then  be  not  along  the  boundary. 

Besides,  a  perambulation  often  is  for  the  purpose  of  ascertaining 

the  boundary;  a  part  of  it,  therefore,  must  be  performed  on 

what  is  not  the  line  ;  and  here  the  plea  is  that  the  act  was  done 

upon  the  perambulation.     (They  then  argued  on  the  supposed 

misdirection.) 

CressweU  and  W.  H.  Watson,  contra : 
In  Ooodday  v.  Michell  (8)  the  plea  failed ;  and  there  is  no 
authority  in  favour  of  the  custom,  except  an  extra-judicial 
dictum.  And,  even  as  to  that,  it  does  not  appear  that  the 
perambulation  supposed  was  not  one  performed  exclusively 
*along  the  boundary.  A  custom  authorising  the  whole  parish  [  *H3  ] 
to  pass,  without  necessity,  every  third  year,  through  an 
individual's  house  cannot  be  supported :  neither  is  the  custom 
made  good  by  its  being  laid  on  a  particular  day  only  :  Reynolds* 
case  (4).  Customs  which  incroach  upon  individual  rights  are 
good  only  from  necessity ;  as  to  turn  a  plough  upon  a  neigh- 
bour's land,  to  use  the  sea-shore  for  fishing,  and  other  similar 
rights,  some  of  which  are  alluded  to  in  BlundeU  v.  CatteraU  (6). 
Thus,  if  a  deviation  from  the  boundary  were  made  necessary  by 

(1)  3  Mod.  289.    See  pp.  293,  294.  (4)  Moore,  916. 

(2)  3  B.  B.  425  (2  H.  Bl.  393).  (5)  24  B.  B.  353  (5  B.  &  Aid.  268). 

(3)  Oro.  Eliz.  441;  8,  C.  Owen,  And eeeBlewetty.Treg(mning,42B.B. 
71 ;  Co.  £nt.  650  b,  651  b,  Trespas,  463  (3  Ad.  &  El.  p.  569,  &c.). 
pL6. 
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Tatlob      its  passing  through  a  pond,  the  deviation  would  become  illegal  if 

Devey.       the  pond  were  dried  up.    A  deviation  into  a  waste  might  not  be 

illegal :  but,  if  the  waste  became  private  property,  and  a  house 

were  built  on  it,  a  deviation  through  the  house  would  be  illegal. 

It  is  said  that  a  perambulation  may  be  for  the  purpose  of 

ascertaining  the  boundary :  but  the  custom  is  lawful  only  for 

the  purpose  of  recording  the  boundary.     (They  then  argued  on 

the  supposed  misdirection.)  ^ 

Cur.  adv.  vuU. 

Lord  Dbnman,  Ch.  J.,  in  this  Term  (November  26th),  delivered 
the  judgment  of  the  Court  : 

In  the  course  of  trying  the  existence  of  a  custom  for  all  the 
parishioners  of  St.  Bride's,  on  their  annual  perambulation  of 
the  parish  bounds,  to  go  through  the  plaintiff's  house,  though 
not  in  the  line  of  the  parish  boundary,  the  plaintiff's  counsel 
observed  to  the  jury  that  the  defendants  had  given  no  evidence 
of  the  contents  of  parochial  books  on  the  subject,  nor  any 
[  ♦414  ]  evidence  of  *repulation  (i).  In  summing  up,  I  observed  on 
this  statement,  and  am  supposed  to  have  said  that  such 
evidence  would  have  been  inadmissible.  A  rule  nisi  has  been 
obtained,  on  the  ground  that  herein  I  misdirected  the  jury, 
because  the  existence  of  a  public  right  of  this  nature  may  be 
proved  by  reputation. 

We  agree  that,  if  a  Judge  misleads  a  jury  on  any  question  of 
law,  the  losing  party  is  entitled  to  a  new  trial :  for  the  jury  must 
be  supposed  to  adopt  the  law  as  expounded  to  them,  and  their 
verdict  may  have  proceeded  on  the  erroneous  direction  :  nor  can 
any  calculation  be  permitted  of  the  extent  to  which  the  error  may 
have  operated. 

But  I  am  by  no  means  clear  that  the  observation  was  made  in 
the  manner  supposed.  My  attention  was  not  called  to  it  at  the 
time  of  the  summing  up ;  and  I  took  no  note  of  what  I  said  in 
that  particular.  On  the  contrary,  recalling  what  passed  as 
accurately  as  I  now  can,  I  am  rather  inclined  to  believe  that 
the  evidence,  which  I  thought  would  have  been  inadmissible, 

(1)  On  this  point,  Stark.  Ev.  part  I.  on  Ev.  ch.  1,  p.  16  (5th  ed.),  were 
8.  34  (p.  54,  Ist  ed. ;  see  vol.  i.p.  156.  referred  to.  See  Bex  y.  AntrobuSy 
2iid  ed.),  and  Ireiaudy.  Potoell,  Peake      2  Ad.  &  El.  794,  795. 
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was  that  of  entries  in  parish  books  recording  the  fact  that  the       Tatlok 
perambulations  had  taken  a  particular  line.     We  all  think  that       diybt. 
this  would   have  been  correct :    and  even  a   careful  reporter 
might  have  confounded  this  opinion  with  that  which  was  justly 
considered  erroneous. 

On  this  ground,  therefore,  no  sufficient  case  for  granting  a 
new  trial  is  made  out.  But  the  learned  counsel  for  the  plaintiff 
moved  to  enter  judgment  for  him  notwithstanding  the  plea 
found  for  the  defendant,  arguing  that  a  custom  to  pass  through 
a  particular  *house  within  a  parish,  upon  the  perambulation  of  [  *4i6  ] 
the  boundaries,  is  bad  in  law,  unless  such  house  is  upon  the 
boundary  line,  so  that  the  perambulation  cannot  be  made 
without  passing  through  the  house. 

The  plea,  indeed,  stated  that  the  defendants  went  through  the 
plaintiff's  house  upon  the  perambulation  of  the  boundaries, 
**  using  the  said  custom  there,"  which  expressions  might  import 
that  the  house  was  in  the  boundary  line.  If  this  construction 
was  admissible,  the  plaintiff  would  be  entitled  to  a  new  trial, 
and  ultimately  to  a  verdict,  because  the  plea,  so  understood, 
was  disproved.  But  the  construction  cannot  be  adopted,  the 
plea  only  averring  the  house  to  be  within  the  parish,  and  the 
custom  to  be  that  it  is  lawful  for  all  and  every  the  parishioners 
to  go  through  it  upon  their  perambulation  of  the  boundaries. 
The  question,  therefore,  is  whether  the  custom  so  laid  is  valid 
in  law. 

The  right  to  perambulate  parochial  boundaries,  to  enter 
private  property  for  that  purpose,  and  to  remove  obstructions 
that  might  prevent  this  from  being  done,  cannot  be  disputed. 
It  prevails,  as  a  notorious  custom,  in  all  parts  of  England,  is 
recorded  by  all  our  text  writers,  and  has  been  confirmed  by  high 
judicial  sanction.  Lord  Gh.  J.  Anderson,  and  the  whole  Court 
of  Common  Pleas,  assert  the  custom  and  the  right  in  the  most 
unqualified  manner  in  Ooodday  v.  Michell  (i),  the  pleadings  in 
which  are  to  be  found  in  Coke's  Entries,  651b.  That  case, 
indeed,  appears  to  be  the  only  decision  in  the  books  on  the 
subject  of  parish  perambulations.  There  the  justification 
failed ;   but  the  defect  was  in  the  mode  of  pleading ;   for  the 

(1)  Cro.  Eliz.  441 ;  5.  C.  Owen,  71 ;  Co.  Ent  650  b,  651  b,  Trespas,  pi.  5. 
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Tatlok  defendant's  right  was  thought  *to  be  placed  on  prescription, 
Dkvkt.  ftnd  not  on  custom ;  and,  besides,  the  bar  did  not  embrace  all 
I  *4i6  ]  the  trespasses  laid  in  the  declaration.  These  material  faults, 
being  pointed  out  and  adjudged  fatal,  superseded  the  necessity 
for  examining  the  plea  more  minutely,  and  enquiring  whether 
the  custom  was  well  laid.  It  claims  a  prescriptive  right  to  enter 
plaintiff's  close  exactly  in  the  same  manner  as  the  defendant  in 
this  action  justifies  under  the  custom  for  all  and  every  the 
parishioners  upon  the  perambulation  of  the  boundaries  to  enter 
plaintiff's  house,  which  is  averred  to  be  within  the  parish.  Now 
it  is  obvious  that  the  right  to  perambulate  boundaries  cannot 
confer  a  right  to  enter  any  house  in  the  parish,  however  remote 
from  the  boundaries,  and  though  not  required  to  be  entered  for 
any  purpose  connected  with  the  perambulation:  and  it  seems 
to  follow  that  a  custom  on  that  occasion  to  enter  a  particular 
house,  which  is  neither  upon  the  boundary  line  nor  in  any 
manner  wanted  in  the  course  of  the  perambulation,  cannot  be 
supported. 

On  principle,  therefore,  the  custom  laid  is  bad  in  law ;  and  the 
authority  of  the  case,  as  to  the  form  of  pleading,  cannot  go  for 
much,  as  the  plea  was  set  aside  for  two  fatal  faults  in  other 
respects.  The  report  contains  several  references  to  the  Year 
Books,  and  one  to  Fitzherbert's  Natura  Brevium(i),  none  of 
which  have  any  bearing  on  this  objection.  The  Book  of  Entries 
(p.  158)  is  also  quoted;  but  neither  in  that  page,  nor  in  any 
other,  is  light  thrown  upon  it. 

For  the  reasons  given,  we  think  ourselves  bound  to  give  our 
judgment  for  the  plaintiff. 

Rule  absolute  for  judgment  non  obstante  veredicto. 
(1)  FitB.  N.  B.  186  B. 
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POWELL,    HUGHES,    and    PROTHERO,    v.    REES,       l^^^- 

'  '  '  '  iViir.  2. 

Administratrix  of  John  REE8(i).  — 

(7  Adol.  &  Ellis,  426—430;  S.  C.  2  N.  &  P.  571 ;  W.  W.  &  D.  680;  8  L.  J.         ^  ^^^  ^ 

(N.  S.)  a  B.  47.) 

An  adminifitrator  is  liable  to  an  action  for  money  had  and  received  by 
the  intestate,  for  coal  tortiously  taken  by  him  from  the  plaintiff's  land, 
if  the  intestate  has  sold  it  and  received  the  money. 

And  this,  although  no  direct  evidence  be  given  of  the  actual  sum 
received  on  the  sale,  if  the  jury  believe  the  fact  of  the  sale. 

And,  where  part  has  been  raised  more  than  six  months  before  the 
intestate's  death,  and  part  within  six  months,  the  plaintiff  may  bring 
trespass,  under  stat.  3  &  4  Will.  lY.  c.  42,  s.  2,  for  so  much  as  was  raised 
within  the  six  months,  and  also  money  had  and  received  for  so  much  as 
was  raised  before ;  the  acts  being  distinct,  and  therefore  the  two  actions 
not  incompatible. 

Assumpsit  for  money  bad  and  received  by  the  intestate  to  the 
use  of  tbe  plaintiffs,  and  on  an  account  stated  between  the 
intestate  and  the  plaintiffs ;  with  promise  by  the  intestate. 
Plea,  non  assumpsit ;  with  another  plea  not  material  here. 

On  the  trial,  before  Coleridge,  J.,  at  tbe  last  Monmouthshire 
Assizes,  the  facts  (so  far  as  material  to  the  point  here  reported) 
were  as  follows.  The  intestate  had  been  lessee  under  the  plain- 
tiffs of  certain  coal  mines ;  the  minerals  under  three  closes  had 
been  excepted  from  the  demise,  but  he  had  worked  them,  brought 
the  coals  to  the  market,  and  received  the  produce.  The  plain- 
tiffs had  sued  the  defendant  in  trespass,  after  the  intestate's 
death,  and  recovered  damages  for  the  coals  abstracted  within  the 
six  months  next  preceding  that  event,  availing  themselves  of 
the  remedy  given  by  stat.  3  &  4  Will.  lY.  c.  42,  s.  2.  The 
present  action  was  brought  to  recover  damages  for  the  proceeds 
of  the  sales  of  coals  by  the  intestate  from  under  the  excepted 
closes,  for  the  period  antecedent  to  the  six  months  before 
mentioned  (2).  No  direct  evidence  of  the  amount  obtained  by 
the  intestate  for  the  coals  was  given.     It  appeared  that  they 

(1)  See   similar   point   considered  divided;    and    the    Scotch    case  of 

on  principles  of  equity  in  Oarth  v.  Dam'dsfm  v.    Tulloch   (H.   L.    1860) 

CotUnt  (1753)  1  Dickens,   183 ;   and  3  Macq.  795, 1  Paterson,  930.— R.  C. 
/^Ai7/i>v.^om/ray(1883)24Ch.Div.  (2)  The  facts,  thus  far,  are  stated 

439,  52  L.  J.  Gh.  833  (affirmed  on  as  in  the  judgment  delivered  by  the 

technical  grounds,  11  App.  Cas.  466),  Lobd  Chief  Justice  on  the  present 

where   judicial    opinion    is   evenly  motion. 
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PowBLL  had  been  mixed  with  coals  taken  from  the  mines  demised,  and 
Rbbb.        all  sold  together.     The  plaintiffs  relied  on  the  evidence  of  sur- 

[  •^z?  ]  veyors,  as  to  the  quantity  of  coal  which  *had  been  excavated. 
The  defendant's  counsel  objected  that  the  action  did  not  survive 
against  the  administratrix  under  these  circumstances ;  and  that, 
at  any  rate,  the  action  of  trespass  which  had  been  brought  was 
inconsistent  with  the  present  action.  The  learned  Judge  reserved 
leave  to  the  defendant  to  move  for  a  nonsuit ;  and  the  plaintiff 
had  a  verdict  for  the  sum  which  the  jury  considered  to  be  the 
value  of  the  coal  taken,  deducting  for  the  expense  of  raising  and 
conveying  it  to  market. 

Talfourd,    Serjt.    now    moved    according    to    the    leave 
reserved: 

The  first  question  is,  whether,  generally,   money  had   and 

received  can  be  maintained  against  an  administrator  upon  such 

a  tort  committed  by  the  intestate,  or  whether  it  be  a  personal 

action  which  expires  with  the  person.     It  is  true  that,  in  many 

instances  of  tort,  the  party  injured  is  permitted  to  waive  the 

tort,  and  to  proceed  for  the  money  obtained  by  the  tort-feasor, 

affirming  his  act.    This  point  is  discussed  in  Hamhly  v.  Trott  (i). 

But  here  there  was  no  evidence  of  the  actual  price  (2),  which 

seems  necessary  to  the  action  for  money  had  and  received : 

Harvey  v.   Archbold   (3).      Again,   this  was,   substantially,   an 

action  for  an  injury  to  the  freehold  :  and  it  has  never  been  held 

that  such   injuries  can  be  treated  as  contracts.     The  statute 

8  &  4  Will.  lY.  c.  42,  s.  2,  seems  to  show  that  the  Legislature 

considered    trespass    to    be    the   only  remedy ;    otherwise   the 

provision  there  would  have  been  unnecessary.     Secondly,  the 

[  *428  ]      plaintiffs,  by  proceeding  under  the  statute,  have  ^elected  to  treat 

the  act  of  the  intestate  as  a  trespass.     They  cannot  now  waive 

the  tort ;  and,  if  not,  they  cannot  bring  the  action  for  monej- 

had  and  received,  which  assumes  that  the  act  of  the  tort-feasor 

is  affirmed.  ^ 

Cur.  adt\  vuU. 

(1)  1  Cowp.  371.  evidence  of  any  sale ;  but  the  Couet 

(2)  The  motion  was  also  made  on      held  that  the  jury  might  infer  it 
the  ground  of  the  absence  of  direct         (3)  3  B.  &  C.  626. 
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Lord  Denman,  Ch.  J.,  in  this  Term  (November  9th),  delivered      Powell 
the  judgment  of  the  Court  :  Braes. 

In  this  case,  we  disposed  of  one  ground,  on  which  a  rule  for 
entering  a  nonsuit  was  sought  to  be  obtained,  upon  the  hearing. 
It  remains  to  decide  upon  another,  which  arose  under  the 
following  circumstances.  (His  Lordship  then  stated  the  facts, 
as  at  p.  747,  ante.) 

It  was  objected,  in  the  first  place,  generally,  that  no  such 
action  was  maintainable ;  that  the  foundation  of  it  was  a  tort, 
the  remedy  for  which  died  with  the  person ;  and  that  the 
doctrine  of  waiving  the  tort  and  suing  upon  a  contract  implied 
by  law,  could  not  be  extended  to  a  case  in  which  no  remedy  by 
action  in  tort  existed  to  be  waived.  We  were  pressed,  too,  by 
the  remark  that  such  an  action  was  of  the  first  impression,  and 
by  the  inference  to  be  drawn  from  the  language  of  the  section 
above  mentioned,  and  from  the  remedy  there  given.  If, 
however,  the  legal  principles  upon  which  the  action  is  main- 
tainable are  clear,  these  considerations  ought  not  to  prevail. 
In  the  present  case,  the  money  which  has  been  produced  by 
the  sale  of  that  which  had  been  wrongfully  severed  from  the 
plaintiffs'  estate,  and  converted  into  chattels,  is  traced  into  the 
pocket  of  the  intestate :  it  cannot  be  doubted  that  an  action  for 
money  had  and  received  would  have  been  maintainable  against 
him  for  that  money.  His  personal  estate  has  come  to  the 
hands  of  the  defendant,  by  so  much  increased ;  and  *we  cannot  [  ^429  ] 
see  any  grounds  why  the  same  action  is  not  to  be  maintained 
against  her  who  represents  him  in  respect  of  that  estate. 

In  the  case  of  Hamhly  v.  Trott  (i)  Lord  Mansfield  very  fully 
considers  this  subject,  and  lays  down  the  distinctions  which 
arise,  as  to  the  surviving  of  remedies,  upon  the  cause  of  action, 
and  the  form  of  action.  He  observes  (2)  that  there  ''is  a  funda- 
mental distinction.  If  it  is  a  sort  of  injury  by  which  the 
ofiiender  acquires  no  gain  to  himself  at  the  expense  of  the 
sufferer,  as  beating  or  imprisoning  a  man,  &c.,  there,  the 
person  injured  has  only  a  reparation  for  the  delictum  in 
damages   to  be   assessed  by  a  jury.     But  where,  besides  the 

(1)  1  Cowp.  371.  (2)  1  Cowp,  376. 
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Powell      crime,  property  is  acquired  which  benefits  the  testator,  there 

BBSS.        ft^  action  for  the  value  of  the  property  shall  survive  against 

the  executor.     As   for    instance,   the    executor    shall    not   be 

chargeable  for  the  injury  done  by  his  testator  in  cutting  down 

another  man's  trees,  but  for  the  benefit  arising  to  his  testator 

for  the  value  or  sale  of  the  trees  he  shall."    The  former  part 

of  this  example  illustrates  the  operation  of  the  recent  statute : 

in  the  latter,  which  is  the  present  case,  it  was  not  needed. 

But  it  was  pressed  on  us,  secondly,  that,  at  all  events,  this 

action  was  not  maintainable  after  recourse  had  been  had  to 

the  statute  first  referred  to ;   for  that  the  plaintiffs,   having 

elected  to  proceed  for  damages  for  the  trespass  in  part,  could 

not  split  it  and  sue  in  contract  for  the  other  part.    The  conduct 

of  the  plaintiffs  may  have  been  vexatious ;  but  that  furnishes 

no  legal  answer  to  this  action,  because,  in  truth,  the  intestate 

was  guilty  of   a  series  of  trespasses,  and  not  of   one  single 

[  •430  ]       wrongful  act.     *The  plaintiffs,   therefore,   have  only  pursued 

different  remedies  for  different  injuries :  they  might  indeed  have 

recovered  a  compensation  for  all  under  the  present  form  of 

proceeding,  but  they  were  not  bound  to  do  so. 

Upon  the  whole  there  must  be  no  rule. 

RtUt  refused^ 


1837.  BRICKELL  V.  HULSE,  Babt.  (1). 

^HIL^'        (7  Adol.  &  Ellifl,  454—458 ;  S.  C.  2  N.  &  P.  426 ;  7  L.  J.  (N.  a)  a  B.  18.) 

[  454  ]  jf  a,  party,  on  motion  before  a  Judge,  use  the  affidavit  of  another  person, 

such  affidavit  is,  on  any  subsequent  occasion,  admissible  as  evidence 
against  him  who  so  used  it.  £ven  on  a  trial  when  the  person  who  swore 
the  affidavit  is  present  in  Court  and  is  not  called. 

Trover  for  horses,  goods,  chattels,  &c.  The  defendant  paid 
20Z.  into  Court,  and  pleaded  that  the  plaintiff  had  sustained 
no  further  damages,  which  the  plaintiff  traversed.  Issue  thereon. 
[  *455  ]  On  the  trial  before  "^Tindal,  Ch.  J.,  at  the  last  Hampshire  Assizes, 
it  appeared  that  the  goods  in  question  had  been  seized  under  a 
writ  of  execution  against  the  plaintiff,  the  defendant  being  sheriff. 
Other  writs  of  execution  had  also  issued  against  the  plaintiff. 

(1)  Cited  and  foUowed  by  Dbn-      (1877)  47  L.  J.  Q.  B.  144,  145,— 
MAN,    J.    in    Campbell    v.    Rothwell      R.  C. 
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The  conversion  relied  upon  consisted  of  certain  acts  done  by  one  Bbiokkll 
James  White.  To  connect  White  with  the  defendant,  the  plain-  hulbb. 
ti£f  proved  that,  in  June,  1886,  after  Trinity  Term,  the  defendant 
applied  to  a  Judge  at  Chambers  to  extend  the  time  for  returning 
the  writs,  in  order  that  an  application  might  be  made  in  Term 
time  under  the  Interpleader  Act,  1  &  2  Will.  IV.  c.  58 ;  that  the 
time  was  extended  accordingly ;  and  that  on  the  application  at 
Chambers  the  defendant  had  put  in  an  affidavit  of  James  White, 
now  produced,  and  from  which  it  appeared  that  White  had 
seized  the  goods  as  officer  to  the  defendant,  and  had  been  in 
possession  of  them.  White  was  in  Court  at  the  time  of  the 
trial.  The  evidence  was  objected  to,  but  received.  Verdict  for 
the  plaintiff. 

Erie  now  moved  for  a  new  trial  (i) : 

The  depositions  of  a  party  who  may  be  produced  cannot  be 
given  in  evidence.  The  fact,  that  the  defendant  had  himself 
used  the  affidavit  on  a  former  occasion,  does  not  take  the  case 
out  of  this  rule ;  it  has  been  decided  that  depositions  used  by 
a  party  in  an  equity  suit  cannot  afterwards  be  produced  against 
him  on  a  trial,  if  the  person  making  them  might  be  called ; 
Rushworth  v.  Countess  of  Pembroke  (2),  2  Phil.  Ev.  577  (3). 
There  was  no  proof,  independent  of  the  affidavit,  that  White 
was  the  defendant's  agent:  the  affidavit  cannot  therefore  be 
received  ^as  the  declaration  of  an  agent.  [  *456  ] 

(LoBD  Dbnman,  Ch.  J. :  In  the  class  of  cases  mentioned  in 
the  note  to  1  Stark.  Ev.  264  (4)  the  party  sought  to  put  in 
depositions  which  he  had  himself  made  use  of.) 

The  defendant  ought  to  have  had  an  opportunity  of  cross- 
examining  White. 

(CoLBBiDOB,  J. :  He  might  have  called  White.) 

Not  without  releasing  him.    The  depositions  could  be  evidence 
only  if  the  witness  could  not  be  produced,  and  if  the  suit  was 

(1)  He  alao  moved  for  a  nonsuit,         (3)  8th  ed. 
on  a  point  not  material  here.  (4)  2nd  ed. 

(2)  Hardres,  472. 
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Bbickkll  between  the  parties  to  the  former  proceeding :  Fry  v.  Wood  (i), 
HuLSE.  Benson  v.  Olive  (2),  Lutterell  v.  Reynell  (3).  Here  the  plaintiff 
cannot  be  called  a  party  to  what  took  place  on  the  application 
being  made  to  the  Judge  at  Chambers.  The  Court  will  not  lay 
down,  as  a  general  rule,  that  every  affidavit  which  a  party  uses 
becomes,  as  against  him,  an  admission  on  all  future  occasions. 

Lord  Dbnman,  Ch.  J.: 

It  is  very  important  that  this  question  should  not  be  left 
subject  to  doubt.  There  can,  I  think,  be  no  question  but  that 
a  statement  which  a  party  produces  on  his  own  behalf,  whether 
on  oath  or  not,  becomes  evidence  against  him.  There  is  nothing 
to  distinguish  it  from  a  statement  made  by  the  party  himself. 
Rushworih  v.  The  Countess  of  Penibroke  (4)  at  first  seems  opposed 
to  this  view ;  for  there  the  defendant  was  not  permitted  to  use 
any  of  the  depositions  made  in  an  equity  suit,  where  the  plain- 
tiff had  been  defendant.  That  decision,  however,  was  founded 
on  the  nature  of  the  proceedings  in  equity.  A  party  who  uses 
such  depositions  does  not  know,  beforehand,  what  they  are  (5) : 
[  *457  ]  if  he  did,  such  cases  would  stand  on  the  same  footing  as  *the 
present.  He  can  only  refer  to  what  he  expects  will  be  produced: 
it  is  like  the  case  of  a  witness  called  at  Nisi  Prius,  whose 
evidence  does  not  bind  the  party  calling  him.  It  is  quite 
different  from  a  case  where  a  party  produces,  as  part  of  his  own 
statement,  an  affidavit  of  which  he  knows  the  contents. 

Pattbson,  J.  : 

The  statement  in  the  affidavit  was  used  by  this  defendant  for 
the  purpose  of  staying  proceedings.  Supposing  the  party 
swearing  it  had  been  in  fact  an  officer  w^ho  merely  used  the 
defendant's  name,  the  defendant  is  identified  with  him  as  far 
as  this  question  is  concerned.  When  a  party,  for  any  purpose, 
produces  a  document  containing  certain  statements,  such  state- 
ments are,  as  against  him,  evidence  of  the  facts  which  they 
contain. 

(1)  1  Atk.  445.  (5)  This  appears  to  have  been  a 

(2)  2  Str.  920.  misappiehension  as  to  the  practioe  of 

(3)  1  Mod.  284.  the  Court  of  Chancery.    See  Taylor 

(4)  Hard.  472.  on  Evidence,  §  438.— B.  C. 
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Williams,  J.:  brickell 

tr. 

Suppose  this  had  been  the  statement  of  the  sheriflf  himself :  Hulsb. 
then  it  would  clearly  be  evidence  against  him.  It  would  be 
unimportant  whether  or  not  the  measure  which  he  wished  to 
adopt  would  avail  him :  the  question  would  only  be,  What  was 
the  statement  of  facts  on  which  he  claimed  relief  ?  That  such 
a  statement  is  made  on  oath  cannot  affect  the  case. 

Coleridge,  J. : 

This  is  a  very  clear  case  when  we  attend  to  the  facts.  On  one 
side,  the  defendant  makes  an  application  to  a  Judge,  and  arms 
himself  with  a  statement,  which  he  makes  his  own,  and  uses. 
That  is  clearly  evidence  against  him  afterwards  of  the  facts  in 
the  statement.  The  statement  may  be  of  more  or  less  avail : 
and  it  may  be  matter  of  remark  that  the  person  making  the 
affidavit  is  present  and  is  not  called.  But  *that  is  not  the  [  *458  ] 
question  here.  As  to  the  depositions  in  Equity,  they  stand  on 
the  same  footing  with  viva  voce  evidence  given  in  a  court  of  law. 
A  man  does  not  make  all  that  is  said  by  a  witness  whom  he  calls 
evidence  against  himself  hereafter.  In  Chancery,  the  depositions 
are  sealed  up  from  the  time  of  their  being  taken  until  publica- 
tion passes.  That  is  like  the  case  of  a  party  calling  a  witness, 
whose  evidence  he  does  not  hear  till  it  is  given.  The  present 
is  the  case  of  a  party  using  a  statement  which  he  has  seen 
before  he  uses  it,  and  which  is  neither  the  more  nor  the  less 

admissible  for  being  made  upon  oath.  ^,  ,       ^      , 

Rule  refmed. 


REG.  V.  GEOEGE  WATTS.  i837. 

(7  Adol.  &  Ellis,  461—471;    S.  C.  2  N.  &  P.  367;    7  L.  J.  (N.  S.)  — 

M.  C.  72.)  [  461  ] 

Appeal  lies  against  the  accounts  of  an  assistant  overseer,  unless  there 
be  any  limitation,  in  the  warrant  of  appointment,  which  prevents  his 
being  accountable  to  the  parish. 

And  where,  in  a  case  stated  on  appeal  against  such  accounts,  the 
Sessions  find  that  the  assistant  executed  all  the  duties  of  an  overseer, 
this  Court  will  intend  that  the  warrant  was  before  the  justices  in  Sessions, 
and  was  not  limited  as  above  mentioned. 

The  appeal  against  an  overseer's  account,  under  stat.  17  Geo.  IE.  c.  38, 

E.R. — VOL.  XLV.  48 


754  1837.     Q.  B.     7  AD.  &  EL.  461—462.  [ile. 

Heg.  ^*  "^i  must  be  made  to  the  next  practicable  Sessions  after  the  account  is 

V.  published;  that  is,  after  it  has  been  deposited  with  the  churchwardens 

Watts.  g^^j  overseers  for  public  inspection,  and  the  fact  of  depositing  bond  fide 

made  known. 

On  appeal  against  the  account  of  George  Watts,  assistant  over- 
seer of  the  poor  of  the  parish  of  Slimbridge,  in  the  county  of 
Gloucester,  entitled,  **  An  account  of  the  disbursements  of  George 
Watts,  assistant  overseer  from  April  6th,  1884,  to  April  6th,  1885,'* 
and  containing,  among  other  things,  the  following  items  : — 

£     8.    d. 
Paid  six  months  pay  for  maintenance  of  the  poor,  as 

per  contract,  291.     .....  174    0    0 

[  462  ]       Paid  six  months  pay  for  maintenance  of  the  poor,  as 

per  contract,  89/.     .....  284    0    0 

The  Court  ordered  the  said  items  to  be  struck  out  of  the 
account,  subject  to  the  opinion  of  this  Court  upon  the  following 
case. 

The  said  George  Watts  was  assistant  overseer  of  the  poor  for 
the  parish  of  Slimbridge,  from  the  6th  of  April,  1884,  to  the 
6th  of  April,  188t5,  and  executed  all  the  duties  of  an  overseer  of 
the  poor.  On  the  2nd  of  April,  1885,  at  a  vestry  meeting  duly 
held,  the  said  account  of  the  said  George  Watts  was  examined 
and  allowed  by  James  Gomock  and  John  French,  churchwardens, 
George  Greening,  overseer,  William  Ludlow,  James  Smith,  and 
John  Bailey ;  and  on  the  next  day,  being  Friday  the  8rd  of  the 
same  month,  the  account  was  submitted  to  two  justices  of  the 
peace  for  the  county,  at  a  special  sessions  holden  at  Wotton- 
under-Edge,  for  that  purpose,  and  was  by  such  justices  signed 
and  allowed.  George  WattE  did  not,  however,  deliver  over 
his  said  account  until  the  8th  of  May  following,  when  be 
delivered  it  in  vestry  to  the  churchwardens  and  the  person  who 
had  been  appointed  assistant  overseer  to  succeed  him.  An 
affidavit  of  the  appellant  (who  was  a  rated  inhabitant  of  the  said 
parish),  sworn  in  Court,  was  put  in ;  and,  after  objection  by  the 
counsel  for  the  respondents  to  its  admissibility,  was  received  by 
the  Court.  By  this  affidavit  it  appeared  that  the  appellant'  had 
no  actual  knowledge  of  the  account  until  the  28rd  of  April,  1885. 
The  Easter  Sessions  for  the  county,  if  they  had  been  held  accord- 
ing to  the  ordinary  course,  would  have  commenced  on  Tuesday 
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the  7th  of  April ;  but,  in  consequence  of  the  Assizes,  they  were         Reg. 
held  on  Tuesday  the  14th  of  April,  by  an  order  made  pursuant       wa^tts. 
to  Stat.  4  &  ♦S  Will.  IV.  c.  47.     By  the  rules  of  the  Quarter       [  ♦463  ] 
Sessions  for  the  said  county,  notice  of  trial  of  an  appeal  must 
be  given  on  or  before  the  Tuesday  in  the  week  preceding  the 
Sessions ;  and,  consequently,  the  last  day  for  giving  such  notice 
for  the  said  Easter  Sessions  was  Tuesday  the  7th  of  April.     No 
notice  of  Appeal  against  the  account  was  given  for,  nor  was  any 
appeal  entered  at,  the  said  Easter  Sessions  :  but  notice  was  duly 
given  for  the  Trinity  Sessions  holden  in  the  month  of   June 
following.    The  questions  for  the  opinion  of  the  Court,  were: 
— First,  Whether,  upon  the  evidence,  the  appeal  was  brought 
in  due  time?    Secondly,  Whether  an  appeal  lies  against  the 
account  of  an  assistant  overseer  ? 

[After  argument,  the  Court  took  time  for  consideration.] 

Lord  Denman,  Ch.  J.,  in  this  Term  (November  25th),  delivered       [  468  ] 
the  judgment  of  the  Court  : 

Our  opinion  is  asked  by  the  Sessions  on  three  points. 
1.  Whether  appeal  lies  against  the  account  of  an  assistant 
*overseer  ?  2.  Whether  the  notice  of  appeal  was  given  in  due  [  •469  ] 
time?  8.  Whether  the  appellant's  aflSdavit  was  properly  received 
by  the  Sessions  to  prove  at  what  time  he  became  acquainted 
with  the  allowance  of  the  account  by  two  justices  of  the  peace  ? 

On  thQ  first  point,  we  see  no  reason  to  doubt  that  an  assistant 
overseer's  account  may  be  the  subject  of  an  appeal.  He  is  not 
the  servant  of  the  churchwardens  and  overseers  of  the  parish, 
but  of  the  vestry,  from  whom  he  directly  receives  his  authority ; 
an  authority  which  may  indeed  be  limited  by  the  warrant  of 
appointment,  but  which  does  not  appear  to  have  been  limited  in 
the  present  case. 

The  second  point  may  admit  of  some  difference  of  opinion, 
but  seems  capable  of  being  decided  on  principles  of  reason  and 
convenience.  Some  cases  have  held  that  the  time  of  allowance 
by  the  justices  of  the  peace  is  that  from  which  the  time  for 
giving  notice  must  be  calculated:  Rex  v.  Coode  (i).  Rex  v.  The 

(1)  1  Bott,  307,  pi.  290,  6th  ed. ;  field,  1  Bott,  310,  pi.  291 ;  8.  C.  Cald. 
8.  C.  Cald.  464.    See  Rex  v.  Mickk-      507. 

48—2 
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Rbo.  Jtisticen  of  Worcestershire  (i).  The  language  of  some  others 
VVATT8.  may  be  thought  to  import  that  every  parishioner's  right  to 
appeal  is  kept  alive  as  long  as  he  is  personally  ignorant  of  the 
fact  of  such  allowance.  A  strict  adherence  to  either  of  these 
rules  might  obviously  produce  injustice ;  nor  do  we  think  that 
the  cases,  when  fairly  considered  with  reference  to  their  circum- 
stances, lay  down  either  the  one  or  the  other  :  on  the  contrary, 
the  Court  must,  on  those  occasions,  have  had  the  words  of  the 
statute  17  Geo.  II.  c.  88  [s.  4],  in  their  contemplation,  which  gave 
[  *470  ]  the  right  of  appeal  to  the  party  grieved,  ''  giving  "^reasonable 
notice,*'  to  the  next  General  or  Quarter  Sessions  of  the  Peace. 

The  Sessions  have  therefore  to  adjudge  what  notice  is  reason- 
able,  which  must  depend  on  their  usual  practice.  Still  the  word 
**  next "  applied  to  the  Sessions  requires  an  interpretation 
Next  to  what  period  ?  Not  to  the  period  of  examination  by  the 
vestry  before  allowance,  because  the  justices  of  the  peace,  upon 
their  investigation  and  before  allowance,  may  have  struck  out 
every  item  to  which  parishioners  feel  an  objection :  not  to  the 
allowance  itself,  because  it  may  be  unknown  to  all  the  parties 
interested :  nor  to  the  fact  of  knowledge  by  any  one  disposed  to 
appeal,  because  that  would  lead  to  an  inconvenient  enquiry  into 
the  particular  knowledge  of  individuals,  and  might  keep  the 
officer*s  account  subject  to  appeal  indefinitely.  The  only  other 
period,  to  which  recourse  can  be  had  for  this  purpose,  is  that 
when  the  parish  had  the  opportunity  of  knowing  the  contents  of 
the  account.  Thus  in  Rex  v.  ThackweU  (2)  the  time  for  giving 
notice  was  held  to  be  properly  reckoned  from  the  time  when  the 
account  was  allowed  and  published.  We  think  it  may  be 
correctly  described  as  published  at  the  time  when  it  is  deposited 
(according  to  the  first  section  of  17  Geo.  II.  c.  88)  with  the 
churchwardens  and  overseers  for  public  inspection,  and  the  fact 
of  depositing  bond  fide  made  known. 

In  the  present  instance,  the  Sessions  have  foimd  that  this  was 

done  on  the  8th  of  May.     Therefore  the  June  Sessions,  when 

the  appeal  was  lodged,  were  the  next  Sessions ;  and  the  notice 

was  in  due  time.     This  makes  it  immaterial  to  enquire  whether 

f  •471  ]      the  appellant's  affidavit  *of  the  time  when  he  knew  of  the  account 

(1)  17  K.  R.  397  (6  M.  &  8.  457).  (2)  4  B.  &  C.  62 ;  6Dowl.  &Ey.  61. 
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was   properly  admitted,   because  the   enquiry  was  completely        Rbo. 
immaterial,     The  Court  was  consequently  justified  in  entering       watts. 
on  the  merits  of  the  appeal;  and,  having  disallowed  certain  items, 
the  rule  for  setting  aside  their  judgment  must  be  discharged. 

Order  of  Sessions  confirmed. 


1837 

xv£G.  V,  BLISS.  jvw.  20. 

(7  AdoL  &  Ellia,  550—556 ;  S.  C.  2  N.  &  P.  464  ;  W.  W.  &  D.  624 ;  7  L.  J.         ,  ~^ 

(N.  S.)  Q.  B.  4.)  1^  ^^^  1 

The  question  in  a  cause  being,  whether  a  particular  road,  admitted  to 
exist,  was  public  or  private,  evidence  was  offered  that  a  person,  since 
deceased,  had  planted  a  willow  on  a  spot  adjoining  the  road,  on  groimd 
of  which  he  was  a  tenant,  saving,  at  the  same  time,  that  he  planted  it  to 
show  where  the  boundary  of  the  road  was  when  he  was  a  boy : 

Held,  that  such  declaration  was  not  evidence,  either  as  showing  repu- 
tation, as  a  statement  accompanying  an  act,  or  as  the  admission  of  an 
occupier  against  his  own  interest. 

Indictment  for  obstructing  a  pubUc  highway.  Plea,  Not 
guilty.  On  the  trial  before  Gaselee,  J.,  at  the  Suffolk  Spring 
Assizes,  1886,  a  principal  question  was,  whether  the  way 
obstructed  was  public  or  private.  A  witness  for  the  prosecution 
stated  that  one  Bamplin,  a  publican,  who  was  dead  at  the  time 
of  the  trial,  had  planted  a  willow  thirty  years  ago  on  a  meadow 
of  which  he  was  tenant  and  occupier,  and  over  which  the  way 
in  question  now  ran.  The  counsel  for  the  prosecution  then 
asked  ''  what  Ramplin  said,  when  he  planted  the  willow,  about 
his  planting  it  ?  "  The  question  was  objected  to,  but  admitted 
by  the  learned  Judge,  and  the  witness  answered  that  Bamplin 
said  he  planted  it  to  show  where  the  boundary  of  the  road  was 
when  he  was  a  boy.  The  willow  had  remained  ever  since. 
The  jury  found  that  the  way  was  public,  and  a  verdict  was  taken 
for  the  Crown.  In  the  ensuing  Term,  a  rule  nisi  was  obtained 
for  a  new  trial,  on  the  ground  that  the  above  evidence  ought  not 
to  have  been  admitted. 

B.  Andrews  and  Byles  now  showed  cause  : 
First,  Bamplin's  statement  was  receivable  as  the  declaration 
of  a  tenant  against  his  own  interest  (i).     By  admitting  that  a 

(1)  See  i>o«  d.  Danid  v.  Coulthnd,  ante,  p.  714  (7  Ad.  &  El.  235). 
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Bbo.  public  road  passed  over  the  land  he  abridged  his  own  rights  in 
Blibh.  it.  The  acts  of  tenants  in  such  cases  have  been  held  legitimate 
evidence,  their  interests  being  the  same  as  those  of  the  rever- 
[  ♦651 J  sioners,  though,  in  Daniel  v.  *North  (i)  a  distinction  was  drawn 
as  to  window-lights  established,  with  the  tenant's  acquiescence, 
in  opposite  premises.  Lb  Blanc,  J.,  said  there,  ''  It  is  true,  that 
presumptions  are  sometimes  made  against  the  owners  of  land, 
during  the  possession  and  by  the  acquiescence  of  their  tenants, 
as  in  the  instances  alluded  to  of  rights  of  way  and  of  common ; 
but  that  happens,  because  the  tenant  suffers  an  immediate  and 
palpable  injury  to  his  own  possession,  and  therefore  is  presumed 
to  be  upon  the  alert  to  guard  the  rights  of  his  landlord  as  well  as 
his  own,  and  to  make  common  cause  with  him ;  but  the  same 
cannot  be  said  of  lights  put  out  by  the  neighbours  of  the  tenant, 
in  which  he  may  probably  take  no  concern,  as  he  may  have  no 
immediate  interest  at  stake." 

(WiLUAMs,  J. :  If  the  lights  in  such  a  case  would  be  a  nuisance 
to  the  reversioner,  it  does  not  appear  why  they  would  not  be  so 
to  the  tenant. 

Fattbson,  J. :  I  should  think  the  establishing  of  such  lights 
would  hurt  his  feelings  as  well  as  those  of  the  landlord. 

Lord  Denman,  Gh.  J. :  And,  on  the  other  hand,  the  use  of  a 
path  might  be  beneficial  to  the  tenant  during  his  term ;  as,  for 
instance,  if  the  tenant  kept  a  public-house  to  which  it  led.) 

Secondly,  the  evidence  offered  was  not  mere  evidence  of  reputa- 
tion ;  the  planting  of  the  willow  was  an  act  done  by  the  tenant, 
and  his  words  were  a  declaration  accompanying  the  act,  and 
showing  his  intention  in  doing  it.  The  evidence  on  this  point 
was  not  tradition  of  a  particular  fact,  which  has  been  held 
inadmissible,  1  Phil,  on  Ev.  268,  part  1,  c.  18,  s.  2  (2) ;  but,  so 
far  as  it  could  be  said  to  relate  to  a  particular  fact,  it  was  proof 
[  *562  ]  of  the  thing  done,  with  its  accompanying  circumstances,  on  *the 
oath  of  an  eye  and  ear  witness.     Thirdly,  if  the  evidence  went 

(1)  11  East.  372.  (2)  8th  ed.     The  7th  edition  wgu» 

cit^  in  the  ax]^umeut. 
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no  farther  than  the  statement  of  a  deceased  person  that  such  a  ^^g* 
portion  of  land  was  the  highway,  it  falls  within  the  common  bliss. 
rule  as  to  evidence  of  reputation. 

(Lord  Denman,  Ch.  J. :  It  is  a  question  with  me  whether 
Bamplin*s  was  a  statement  of  reputation.  He  does  not  assert 
that  he  has  heard  old  people  say  what  was  the  public  road ;  but 
he  plants  a  tree,  and  asserts  that  the  boundary  of  the  road  is  at 
that  point.     It  is  the  mere  allegation  of  a  fact  by  the  individual. 

CoLBRiDOE,  J. :  In  the  usual  course,  it  is  first  proved  that 
there  is  a  way  running  in  a  certain  direction,  and  evidence  is 
then  given  of  its  being  public.  Can  the  mere  existence  of  a  way 
be  proved  by  reputation  ?  The  words  ascribed  to  Bamplin  do 
not  amount  to  a  statement  that  the  road  was  public.) 

Whatever  he  said  on  the  subject  was  evidence.  It  was  as  if  he 
had  been  alive  and  stated  it  in  Court. 

(Patteson,  J. :  In  that  case  he  might  have  been  asked  what 
repairs  he  had  seen  done  upon  it ;  but  anything  that  he  might 
have  said  formerly  on  that  subject  would  not  be  evidence  after 
his  death.) 

The  evidence  was  at  least  admissible,  whether  it  might  ultimately 
be  considered  as  showing  a  public  or  only  a  private  right :  and 
the  natural  import  of  his  expression,  under  all  the  circumstances, 
was  that  the  road  was  public. 

(Coleridge,  J. :  You  make  the  evidence  admissible  or  not 
according  to  the  interpretation  which  a  jury  might  give  the 
words.     Can  that  ever  be  ?) 

The  Judge  must  decide  when  the  evidence  is  offered,  and  desire 
the  jury,  in  summing  up,  to  give  it  weight  or  not,  according  to 
their  construction  of  it. 

(Lord  Dbnman,  Ch.  J. :  Suppose  Eamplin  had  said,  "  When  I 
was  a  boy,  a  hedge  ran  in  this  direction,  bounding  the  highway," 
*that   would   have  been  more  satisfactory  than  the  evidence       [  *553  ] 
offered  here ;  but  would  such  proof  be  admissible  ?) 

It  would ;  or  even  evidence  of  Samplings  saying  that  be  had 
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Reg.  heard  so.  The  statement  ofifered  was,  in  truth,  evidence  on  the 
Bliss.  question  whether  the  road  was  public  or  private.  It  can  be 
represented  as  evidence  of  a  particular  fact  only  by  confining 
the  effect  of  Bamplin*s  words  to  the  spot  where  he  planted  the 
tree.  But  those  words  give  a  character  to  the  whole  surface 
over  which  the  alleged  road  lies.  If  he  said  that  the  point  at 
which  the  tree  stood  was  public  road,  he  clearly  meant  to  say 
the  same  of  any  square  yard  forming  part  of  the  way  in  question. 

Kelly,  contra,  was  stopped  by  the  Court. 

Lord  Dbnman,  Ch.  J. : 

The  question  in  this  case  was,  whether  the  road  obstructed  was 
or  was  not  a  public  highway.  To  prove  that  it  was  so,  a  witness 
was  called  whose  statement  was  calculated  to  make  a  great 
impression  on  the  jury.  He  stated  that  Bamplin,  a  former 
occupier  of  the  meadow  over  which  the  road  ran  had  planted  a 
willow,  and,  in  doing  so,  said  that  he  planted  it  to  show  where  the 
boundary  of  the  road  was  when  he  was  a  boy.  And  it  is  inferred, 
from  the  circumstances,  that  Bamplin  meant  to  speak  of  the  road  as 
having  been  public.  I  think  the  evidence  was  not  admissible.  It 
is  not  every  declaration  accompanying  an  act  that  is  receivable  in 
evidence  :  if  it  were  so,  persons  would  be  enabled  to  dispose  of 
the  rights  of  others  in  the  most  unjust  manner.  The  facts  that 
Bamplin  planted  a  willow  on  the  spot,  and  that  persons  kept 
within  the  line  pointed  out  by  it,  would  have  been  evidence ; 
but  a  declaration  to  show  that  the  party  planted  it  with  a 
[  'SSI  ]  particular  motive  is  not  *so.  Then,  is  the  declaration  evidence 
as  made  against  the  party's  interest  ?  If  we  held  that  it  was, 
we  should  get  rid  of  the  authority  of  Daniel  v.  North  (i),  where 
it  was  held  that  a  tenant  cannot,  merely  by  his  own  admission, 
bind  the  landlord.  It  is  true  that  the  landlord  and  tenant  here 
may  have  had  the  same  interest ;  but  so  they  possibly  may  in 
any  case :  they  might  in  Daniel  v.  North  (i).  Neither  was  the 
evidence  admissible  as  showing  reputation.  Any  statement  from 
a  person  since  deceased  is  to  be  received  with  caution.  Lord 
Ellbnborough,  in  a  leading  case  on  this  subject  (2),  allowed, 

(1)  11  East,  372.  (2)  Probably  W'vks  v.  Sjnirkf,  14 

B.  K.  546  (1  M.  &  S.  679). 
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with  great  reluctance,  the  admissibility  of  reputation  as  evidence.         Bbo. 
But  here  the  deceased  party  is  reported  to  have  said  that  the        bli'bb. 
boundary  of  the  road  was  at  a  particular  spot ;  that  is,  that  he 
knew  it  to  be  so  from  what  he  had  himself  observed,  and  not 
from  reputation.     I  think,  therefore,  that  the  rule  ought  to 
be  absolute. 

Pattbson,  J. : 

In  looking  at  this  evidence  as  proof  of  reputation,  we  must 
consider  what  is  the  issue.  If  the  question  had  been  of  boundary 
merely,  the  statement  of  the  deceased  person  would  have  been 
receivable ;  but  evidence  of  reputation  as  to  boundary  is  not  let 
in  where  the  question  is  whether  a  road  be  public  or  private. 
If  evidence  of  user  had  been  offered,  it  would  have  been  very 
different;  and  proof  of  declarations  that  the  line  of  road  in 
question  had  always  been  used  as  public  would  have  been 
admissible.  It  was  agreed  here  that  the  alleged  road  was  a 
road  of  some  sort ;  the  evidence  was  not  necessary  as  to  that ; 
and  the  reputation  which  it  was  attempted  to  introduce  was  of 
a  particular  fact.  *Then  it  was  said  that  the  declaration  might  [  *555  ] 
be  proved  as  accompanying  an  act ;  but  whether  it  accompanied 
the  act,  as  explanatory  of  it,  is  equivocal ;  and,  at  any  rate,  the 
declaration  signified  nothing  in  this  case,  the  question  being  not 
of  boundary,  but  as  to  the  character  of  the  road,  whether  public 
or  private.  The  mere  fact  of  the  tree  being  placed  there  could 
not,  I  think,  be  relevant,  unless  as  introductory  to  other  matters. 
Then  was  the  declaration  of  Bamplin  admissible  as  contrary  to 
his  interest?  He  was  only  an  occupier  under  some  one  else. 
To  say  that  he  could  bind  his  landlord  in  the  manner  supposed, 
so  as  to  give  the  public  a  right  against  him,  would  be  overturning 
Daniel  v.  North  (i),  Wood  v.  Veal  (2),  and  other  authorities.  If 
the  long  acquiescence  of  a  tenant  cannot  bind  the  landlord,  his 
declaration  can  neither  bind  him,  nor  be  evidence  at  all  against 
his  right. 

Williams,  J. : 

There  is  no  doubt  that  evidence  of  reputation  is  admissible 
where  the  question  to  which  it  applies  is  merely  whether  the 

(1)  11  East,  372.  (2)  24  R.  B.  454  (5  B.  &  Aid.  454). 
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Rbq.  road  be  public  or  not.  In  Ireland  v.  Powell  (i),  the  question 
BLIB8.  being  whether  a  turnpike  stood  within  the  limits  of  a  town, 
Ghambbe,  J.  admitted  evidence  of  reputation  that  the  town 
extended  to  a  certain  point,  and  allowed  it  to  be  proved  that  old 
people,  since  dead,  had  declared  that  to  be  the  boundary,  but 
not  that  those  people  had  said  that  there  formerly  were  houses 
where  none  any  longer  stood ;  observing  that  that  was  evidence 
of  a  particular  fact,  and  not  of  reputation.  The  statement 
offered  in  evidence  here  is  very  like  the  declarations  so  rejected. 
[  •ssfi  ]  It  is  not  reputation,  *in  the  proper  sense.  Declarations  accom- 
panying acts  are  a  wide  field  of  evidence,  and  to  be  carefully 
watched.  The  declaration  here  had  no  connection  with  the  act 
done ;  and  the  doing  of  the  act  cannot  make  such  a  declaration 
evidence. 

Coleridge,  J. : 

It  is  a  rule  that  evidence  of  reputation  must  be  confined  to 

general  matters,  and  not  touch  particular  facts.     To  try  whether 

the  declaration  here  was  admissible  according  to  that  rule,  let  it 

be  severed  from  the  fact  of  planting  which  took  place  at  the 

same  time.     Then  it  stands  that  Eamplin  said  he  planted  the 

tree  for  a  certain  purpose;   namely,   to  show  the  boundary. 

That  is  a  particular  fact ;  and  evidence  given  of  it  is  like  proof 

of  old  persons  having  been  heard  to  say  that  a  stone  was  put 

down  at  a  certain  spot,  or  that  boys  were  whipped,  or  cakes 

distributed,   at   a  particular  place,   as  the  boundary;    which 

statements  would  not  be  admissible.  ^  ,      ,     , 

Rule  absohUe. 


1837.  ARKWEIGHT  v.  CANTRELL. 

^ov^\,       ^^  ^^^j    ^  ^^j.^  566—680 ;  S.  C.  2  N.  &  P.  582 ;  W.  W.  &  D.  686 ;  7  L.  J. 
f565]  (N.S.)Q.B.63;  2Jur.ll). 

By  the  cuBtom  of  a  lordship  in  a  lead-mining  district,  there  was  an 
officer  called  a  barmaster,  appointed  by  the  lord  to  see  that  the  duties 
of  lot  and  cope,  &c.,  were  properly  accounted  for  to  the  lord;  to  be 
indifferent  and  to  do  justice  between  miner  and  miner,  and  miner  and 
adventurer,  and  the  miner  and  the  lord ;  to  apportion  veins  of  ore  newly 
diitcovered  between  the  discoverer  and  other  adventurers,  and  the  lord ; 

(1)  Peake  on  Evidence,  16  (6th  ed.). 
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to  enforce  proper  working  of  the  yeins ;  to  keep  a  diah  by  which  all  the    Arkwrioht 
ore  was  to  be  measured;  to  punish  small  depredations,  and  to  collect  v. 

fines.  In  case  of  certain  defaults,  he  was  himself  liable  to  fines,  payable  Cantrbll. 
to  the  lord  of  the  field  or  his  farmer.  Certain  disputes  within  the  lord- 
ship were  tried  at  a  customary  court  called  the  Barmote  Court,  before 
the  deputy  stewards  and  a  jury  who  were  summoned  by  the  barmaster, 
or  his  deputy,  on  precept  from  the  deputy  steward.  The  summoning 
officer  selected  them  at  his  discretion. 

The  lord  granted,  by  indenture,  to  A.  for  years,  in  consideration  of  a 
certain  fine  and  rent,  all  the  mines  in  the  district,  with  the  duties  of  lot 
and  cope,  and  also,  for  the  same  term,  the  office  called  the  barmastership, 
with  all  profits,  &c.,  thereto  belonging,  at  a  rent,  with  a  proviso  for 
re-entry,  if  the  grantee  should  make  a  deputation  of  the  office  without 
license,  or  without  having  such  deputation  enrolled : 

Held,  that  the  grant,  as  to  the  barmastership,  was  void,  because  the 
grantee  took  an  interest,  as  lessee  or  farmer,  incompatible  with  the 
duties  of  barmaster. 

That  the  grant  was  not  void  as  giving  incompatible  offices,  the  lease 
not  conferring  an  office. 

And  that,  on  an  issue  whether  or  not  A.  was  barmaster  at  a  certain 
time,  the  verdict,  on  the  above  facts,  ought  to  be  entered  in  the  negative. 

Dbbt.    The  declaration  stated  that,  whereas  our  sovereign  lord 

the  now  King,  long  before  and  at  the  time  of  the  committing 

of  the  grievance  by  the  defendant  hereinafter  mentioned,  and 

before  and  at  the  time  of  the  holding  of  the  Barmote  Court 

hereinafter  mentioned,  was,  and  from  thence  hitherto  hath  been 

and  still  is,  lord  of  the  King's  Field  in  the  soke  and  wapentake 

of  Wirksworth  in  the  county  of  Derby;  and  he  and  all  those 

whose  estate  he  hath  and  had  of  and  in  the  said  lordship  of  the 

King's  Field  with  the  appurtenances,  from  time  whereof  &c., 

have  had  and  held,  and  have  been  accustomed  to  have  and  hold, 

and  of  right  ought  &c.,  and  still  of  right  ought  &c.,  within  the 

soke  and  wapentake  aforesaid,  a  certain  customary  court,  viz. 

the  Great  Barmote  Court,  held  before  his  and  their  steward  for 

the  time  being,  or  his  deputy,  every  year  twice  in  the  year,  that 

is   to  say  &c.  (naming  the  times),  amongst  other  things   to 

determine  questions  ^arising  within  the  said  lordship  of  and      [  *R66 

concerning  the  mines,  groves,  shafts,  or  mears  of  ground  within 

the  said  lordship,  according  to  the  customs  of  the  said  lordship, 

as  belonging  and  appertaining  to  the  said  lordship ;  and  that, 

at  the  said  Barmote  Courts,  so  held  at  the   times  aforesaid, 

a  jury  of  twenty-four  honest  and  able  men,  duly  summoned  and 

sworn  according  to  the  customs  of  the  said  lordship,  during  a  1 
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Abkwbioht  the  time  whereof  &c.,  have  enquired,  and  have  been  used  and 
Cantrell.  accustomed  to  enquire,  of,  at  such  Court,  such  matters  and 
things  as  have  happened  within  the  said  lordship  which  belonged 
to  the  said  Court  to  determine,  concerning  the  mines,  groves, 
shafts,  or  mears  of  ground  within  the  said  lordship,  and  have 
been  used  and  accustomed,  during  all  the  time  aforesaid,  to 
make  such  orders  and  awards  touching  such  matters  and  things 
as  should  be  reasonable,  according  to  the  custom  of  the  said 
lordship ;  and  that  within  the  said  lordship  there  now  is,  and 
from  time  whereof  &c.  there  hath  been,  a  certain  ancient  and 
laudable  custom  of  the  said  lordship,  there  used  and  approved 
of,  for  determining  questions  arising  within  the  said  lordship,  of 
and  concerning  the  mines,  groves,  shafts,  or  mears  of  ground 
within  the  said  lordship ;  viz.  that,  if  any  miner  or  other  person 
do  keep  lawful  possession  of  any  grove,  shaft,  or  mear  of  ground 
within  the  said  lordship,  according  to  the  custom  of  the  said 
lordship,  and  if  any  other  person  or  persons,  by  day  or  by  night, 
cast  in  or  fill  up  such  grove,  shaft,  or  mear  of  ground,  however 
the  same  shall  be  wrought,  every  such  person  so  offending 
therein  shall  forfeit  for  such  offence  lOL,  the  one-half  to  the 
lord  of  the  field  or  farmer,  and  the  other  half  to  the  barmaster 
[  *567  ]  or  steward,  and  shall  pay  the  party  *80  much  as  will  make  good 
the  work  again :  The  count  then  stated  that  heretofore,  viz.  on 
March  20th,  1884,  one  Job  Bunting,  then  being  a  miner  of  and 
in  certain  mines  within  the  said  lordship  and  jurisdiction  of  the 
said  Court,  did  keep  lawful  possession,  according  to  the  custom 
of  the  said  lordship,  of  a  certain  shaft  at  a  certain  mine  within 
the  lordship  aforesaid  and  jurisdiction  of  the  said  Court,  and 
thereupon,  whilst  the  said  J.  B.  so  kept  &c.,  the  defendant 
wilfully,  unlawfully,  maliciously,  and  against  the  will  of  the 
said  J.  B.,  and  contrary  to  the  customs  of  the  said  lordship  and 
the  laws  of  this  realm,  cast  in  and  filled  up  the  said  shaft,  to  the 
great  injury  of  the  said  shaft  and  mine,  and  damage  of  the  said 
J.  B.,  viz.  to  the  injury  of  the  said  shaft  and  damage  of  the 
said  J.  B.  of  20Z.,  within  the  lordship  and  jurisdiction  aforesaid, 
and  to  the  injury  of  the  rights  of  others  the  miners  within  the 
lordship  and  jurisdiction  aforesaid;  and  that  afterwards,  viz. 
April  7th,    1884,   at  a  great  Barmote   Court  of  the  lordship 
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aforesaid,  duly  held  at  the  Moot  Hall  in  Wirksworth  aforesaid,  abkwbioht 
within  the  said  lordship  and  jurisdiction,  within  &c.  (one  of  the  cantbbll. 
periods  for  holding  courts),  viz.  &c.,  before  William  Eaton 
Mousley,  then  and  still  being  the  deputy  to  one  Charles  Clarke, 
then  and  still  being  steward  of  our  said  lord  the  King  of  the 
said  court  of  the  said  lordship,  upon  the  oaths  of  &c.  (naming 
twenty-four),  honest,  able,  and  lawful  men,  duly  summoned, 
sworn,  and  charged,  according  to  the  custom  of  the  said  lordship, 
to  enquire  of,  order,  and  award  all  such  things  as  belonged  to 
the  said  jury  to  enquire  of,  order  and  award,  the  said  jury  at 
the  said  Court  so  held  as  aforesaid,  on  the  day  and  year  last 
aforesaid,  duly  enquired  of  and  concerning  the  casting  in  and 
^filling  up  of  the  said  shaft  by  the  said  defendant  as  aforesaid,  [  'oes  ] 
and  thereupon  the  said  jury  did  order  and  say  that  the  said 
defendant  should,  amongst  other  things,  pay  the  sum  of  102., 
the  one  half  to  the  lord  of  the  field  or  farmer,  and  the  other 
half  to  the  barmaster  or  steward,  according  to  the  custom  in 
that  behalf :  averment,  that,  at  the  time  of  the  committing  of 
the  said  grievance  by  the  defendant,  and  at  the  time  of  the 
holding  of  the  court,  and  of  the  making  of  the  said  order  for 
the  payment  of  the  said  sum  of  money,  and  from  thence  hitherto, 
the  plaintiff  was,  and  from  thence  hitherto  hath  been,  and  still 
is,  the  barmaster:  whereby  an  action  hath  accrued  to  the 
plaintiff,  as  such  barmaster  as  aforesaid,  to  demand  and  have  of 
and  from  the  defendant  the  sum  of  5Z.,  being  one  half  of  the 
said  sum  of  101.  so  ordered  to  be  paid  by  the  defendant  as  afore- 
said, and  being  the  said  sum  of  5Z.  above  demanded  :  yet  the 
said  defendant  has  not  paid  &c. 

There  were  several  pleas ;  the  sixth,  which  is  the  only  one 
requiring  particular  mention,  was :  That  the  plaintiff  was  not, 
at  the  time  of  the  holding  of  the  Court,  and  of  the  making  of 
the  order  for  payment  of  the  said  sum  of  money  as  in  the 
declaration  alleged,  the  barmaster  of  the  said  Court  in  manner 
and  form  <&c.     Conclusion  to  the  country.     Issue  thereon. 

On  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Derbyshire 
Spring  Assizes,  1886,  the  plaintiff,  in  support  of  his  case  on  the 
above  issue,  put  in  an  indenture  of  lease  under  the  seal  of  the 
Duchy  of  Lancaster,  dated  November  17th,  1827,  from  the  King 
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Abkwrioht   to   Bichard    Arkwright,   the    plainti£f,   whereby,   after    certain 

Gavtbbll.    recitals,  his  Majesty,  in  consideration  that  B.  A.  had  surrendered 

[  '569  ]       a  former  *grant,  dated  in  1803,  and  had  paid  5,750Z.  by  way 

of  fine,  and  for  other  considerations,  did  grant  and  demise  to 

B.  A.  all  those  mines  of  lead,  with  their  appurtenances,  within 

the  soke  and  wapentake  of  Wirksworth,  with  the  duties  of  lead 

ore  called  the  lot  and  cope  within  the  said  soke  and  wapentake, 

parcel  of  his  Majesty's  Duchy  of  Lancaster  in  the  said  county  of 

Derby,  habendum  to  B.  A.,  his  executors,  administrators,  and 

assigns,  from  March  25th  then  last  past  for  thirty-one  years 

thence  next  ensuing,  at  a  yearly  rent  of  226L  for  the  first  seven 

years,  and  2962.  for  the  residue  of  the  term ;  and  his  Majesty 

did  also,  for  the  considerations  aforesaid,  ''  grant  and  demise 

unto  the  said  Bichard  Arkwright  all  that  the  office  called  the 

bearmastership,  otherwise  the  barmastership,  otherwise "  &c., 

*'  within  the  soke  and  wapentake  of  Wirksworth  aforesaid  in  the 

said  county  of  Derby,  parcel  of  the  possessions  of  the  said  Duchy 

of  Lancaster,  with  all  profits,  commodities,  and  advantages  to 

the  said  office  belonging,  or  in  anywise  incident  or  appertaining : 

to  have  and  to  hold  the  said  office  called  &c.,  *'  and  all  and 

singular  other  the  premises  hereby  last  granted  and  demised  or 

mentioned  or  intended  so  to  be,  with  their  and  every  of  their 

appurtenances,  and  every  part  and  parcel  thereof,  unto  the  said 

Bichard  Arkwright,  his  executors,  administrators,  and  assigns, 

from  the  said  25th  day  of  March  last  past,  for  and  during  and 

until  the  full  end  and  term  of  thirty-one  years  from  thence  next 

ensuing,*'  Sec.,  "yielding  and  paying  therefore  in  every  year, 

during  the  said  term  of  thirty-one  years  hereby  thereof  granted, 

unto  the  King's  Majesty,  his  heirs  and   successors,  the  rent 

or  sum  of  4i.,"  &c. ;  and  Arkwright,  for  himself,  his  heirs  and 

[  *670  ]      assigns,  covenanted  to  pay  the  several  rents,  and  to  ^account  for 

profits  arising  or  received  by  him  under  these  presents.    Proviso 

for  re-entry  on  the  premises  demised  in  case  of  breaches  of 

covenant,  or  if  the  executors,  administrators,  or  assigns  of  B.  A. 

'^  shall  assign  or  transfer  the  premises  hereby  demised,  or  any 

part  thereof  respectively,  imto  any  person  or  persons  whatsoever, 

without  licence  under  the  seal  of  the  said  Duchy  for  that  purpose 

first  had  and  obtained,  or  grant  any  deputation  or  appointment 
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of  the  office  of  barmaster  for  the  said  soke  or  wapentake,  or  abkwbioht 
for  any  of  the  liberties  within  the  same,  without  the  licence  and  cantrell. 
approbation  of  the  Chancellor  or  Vice-Ghancellor  of  the  said 
Duchy  for  the  time  being  by  writing  under  their  hands  for  that 
purpose  first  had  and  obtained ;  or  in  case  the  said  B.  A., 
his  executors,  administrators,  or  assigns  shall  neglect  or  refuse 
to  cause  these  presents,  and  every  such  assignment,  deputation, 
or  appointment  which  shall  or  may  at  any  time  or  times 
hereafter  be  made  of  these  presents,  or  of  the  premises  hereby 
demised,  or  any  part  thereof,  or  of  the  said  office  of  barmaster, 
with  any  such  licence  as  aforesaid,  to  be  inrolled  before  the 
auditor  of  the  said  Duchy  for  the  time  being,  or  his  deputy, 
within  six  months  next  ensuing  the  respective  dates  thereof,  and 
also,  within  the  time  aforesaid,  to  cause  every  such  assignment, 
deputation,  or  appointment  as  aforesaid  to  be  docquetted,  or 
a  minute  thereof  entered  in  the  office  of  the  clerk  of  the  council 
of  the  said  Duchy  for  the  time  being,  containing  the  dates  of, 
and  parties'  names  to,  every  such  assignment,  deputation,  or 
appointment  respectively,  and  a  description  of  the  premises 
assigned,  and  the  purport  of  such  deputation  and  appointment." 

The  following  evidence  was  given  as  to  the  barmaster's 
*duties,  by  the  deputy  steward  :  **  The  duties  of  the  barmaster  [  •o7i  ] 
are  to  see  that  the  pre  is  properly  measured,  and  the  duties 
properly  accounted  for  to  the  Crown,  and  to  do  justice  between 
miner  and  miner,  and  miner  and  adventurer,  and  between  the 
miner  and  the  lord,  and  to  see  that  the  customs  are  properly 
observed.  If  there  should  be  any  dispute  between  the  lessees  of 
the  Crown  and  the  miner  as  to  the  proper  quantity,  I  apprehend 
the  twenty-four  "  (jurymen)  "  are  to  decide." 

A  book  was  also  referred  to  as  authority  on  this  subject,  by  con- 
sent of  parties  at  the  trial,  called  **  The  Miner's  Guide,  or  Complete 
Miner,"  by  William  Hardy,  2nd  edition,  published  at  Birmingham 
in  1762,  containing,  among  other  things,  ''The  articles  and  customs 
for  the  High  Peak  Hundred,  in  the  King's  Field,  in  Derbyshire." 
Immediately  under  that  title  were  the  following  paragraphs  : 
"  Wirksworth  wapentake. 

''At  the  great  Court-Barmote,  for  the  lead  mines  held  at 
Wirksworth,   for  the  soke  and  wapentake  of  Wirksworth,  in 
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abkwbioht   the  county  of  Derby,  the  10th  of  October,  in  the  year  of  our 
Cantrbll.    Lord  1665. 

^*  The  inquisition  of  the  late  great  inquest,  taken  upon  oaths 
of  "  &c.  (names  of  twenty-four  jurors). 

"  Article  1, 

*'  We  say,  upon  our  oath,  That  by  the  ancient  custom  of  the 
mines,  within  the  soke  and  wapentake  of  Wirksworth,  the  miners 
and  merchants  at  first  chose  themselves  an  officer  called  a  bar- 
master,  to  be  an  indifferent  person  betwixt  the  lord  of  the  field 
or  farmer  and  the  miners  and  betwixt  the  miners  and  merchants ; 
[  •572  ]  *which  barmaster,  upon  finding  any  new  rake  or  vein,  did,  upon 
notice  given  by  the  miner,  deliver  to  the  first  finder  two  meares 
of  ground  in  the  same  vein,  each  meare  in  a  rake  or  pipe  work 
containing  twenty-nine  yards  in  length,  and  in  a  flat  work 
fourteen  yards  square ;  the  which  two  meares  of  ground  the 
miner  is  to  have,  one  for  his  diligence  in  finding  the  vein,  and 
the  other  for  mineral  right;  paying  the  barmaster,  or  his 
deputy,  one  dish  of  his  first  ore  therein  gotten :  And  then  the 
barmaster  or  his  deputy  is  to  deliver  to  the  lord  of  the  field 
or  farmer  one  meare  of  ground  in  a  new  vein,  at  either  end  of 
the  aforesaid  two  meares  half  a  meare  of  ground,  and  then 
every  one,  in  such  rake  or  vein,  one  meare  or  more,  according 

to  their  taking. 

'*  Observation  on  Article  1. 

''The  barmasters  were  first  chosen  by  the  miners  and 
merchants,  but  are  since  chosen  by  his  Majesty's  farmers  of 
the  mineral  duties  ;  and  all  other  barmasters  are  chosen  by  the 
lords,  or  their  farmers  of  the  mineral  duties,  in  all  mineral  fields 
in  the  county  of  Derby,  where  barmasters  act,  and  are  removable 
at  the  direction  of  those  who  put  them  into  office.  The  branches 
of  a  barmaster's  office,  according  to  the  oath  he  acts  under, 
are  many." 

Then  followed  other  articles  (referred  to  in  the  present  argu- 
ment), the  substance  of  which  was  as  follows :  Art.  2.  We  say, 
if  any  miner  or  other  set  on  any  old  work,  the  barmaster  or  his 
deputy  is  to  deliver  him  but  one  meare  of  ground,  for  which  he 
is  to  pay  one  dish  of  his  first  ore  therein  gotten,  and  the  lord  or 
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farmer  to  have  no  half  meare.  Art.  9.  The  barmaster  or  his  arkwbioht 
deputy  *ought  to  walk  the  mines  once  a  week  at  least,  and  cantrell. 
where  he  sees  a  meare  of  ground,  which,  to  his  knowledge,  is  [  *b7B  ] 
lawfully  possessed,  to  stand  unwrought  three  weeks  together, 
and  might  be  wrought,  not  being  hindered  by  water,  i&c.,  then, 
if  he  can  conveniently,  he  should  give  notice  to  the  parties 
neglecting  ;  and,  (after  certain  other  proceedings  which  are 
pointed  out,  then)  in  case  of  continued  neglect,  the  barmaster 
or  his  deputy  may  lawfully  set  another  man  to  work  on  such 
meare.  The  barmaster,  if  he  neglect  his  duty  herein,  shall 
forfeit  58.  to  the  lord  of  the  field  or  farmer.  Art.  17.  No  person 
ought  to  keep  any  counterfeit  dish  or  measure  for  ore,  but  every 
one  to  buy  and  sell  by  the  barmaster's  lawful  dish,  and  no  other 
be  used  or  had ;  every  buyer  offending  herein  to  forfeit  40a.  to 
the  lord  or  farmer,  and  the  sellers  to  forfeit  their  ore,  &c. 
Art.  18.  Provision  for  measuring  the  ore  of  poor  miners,  if  the 
barmaster  or  deputy  neglect  after  warning.  Art.  19.  The  bar- 
master  or  his  deputy  shall  see  that  measure  be  indifferently 
made  between  the  buyer  and  seller  ;  and  the  buyer  not  to  touch 
the  dish,  &c.,  on  pain  to  forfeit  lOa.  Art.  20.  After  the  ore  is 
measured,  the  merchant,  buyer,  or  miner  carrying  it  away  doth 
pay  to  the  lord  or  farmer  cope,  being  6d.  for  every  load  of  ore, 
nine  dishes  to  the  load,  for  which  cope  the  miners,  &c.,  have 
liberty  to  carry  away  the  ore,  and  dispose  of  it  to  whom  they 
please,  without  disturbance,  &c.  Art.  48.  Power  to  the  bar- 
master  to  punish  (in  the  stocks  or  otherwise)  persons  feloniously 
taking  away  ore  or  other  materials  from  any  groove,  shaft,  &c., 
if  below  a  certain  value.  Art.  68.  That  the  barmaster,  or  his 
deputy,  or  the  steward,  ought  to  levy  and  collect  all  fines  and 
forfeitures  due  by  the  custom  of  the  mine ;  and,  where  any 
person  is  not  able  or  willing  to  discharge  the  forfeiture  *or  fine,  [  *574  ] 
then  the  barmaster  or  his  deputy  shall  (for  every  such  offence) 
punish  such  person  in  the  stocks,  &c. ;  but,  in  case  the  bar- 
master  or  his  deputy,  or  the  steward,  do  not  henceforth  levy  and 
collect  all  fines  and  forfeitures  due  by  the  custom  of  the  mine, 
nor  punish  such  offenders  in  the  stocks  as  are  fit  to  be  punished, 
they  shall  forfeit  for  every  such  neglect  Sa.  to  the  lord  of  the 
field  or  farmer. 
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abkwriqht  The  Great  Barmote  Court  of  the  soke  and  wapentake  of 
Gantobll.  Wirksworth  was  holden,  as  mentioned  in  the  declaration,  before 
the  deputy  steward  of  the  said  Court,  in  the  usual  manner,  on 
the  Monday  before  Easter,  18S4,  the  plaintiff  being  then,  as  he 
alleged  in  this  cause,  the  barmaster.  The  deputy  steward,  when 
about  to  hold  a  Court,  issues  a  precept  to  one  of  the  deputy  bar- 
masters,  of  whom  there  were  five  at  the  time  in  question,  to  give 
notice  of  holding  a  Court ;  and  such  deputy  barmaster  direete 
a  jury  of  twenty-four  miners  to  attend.  By  the  custom,  if 
twenty-four  do  not  attend,  the  deficiency  may  be  supplied  de 
circumstantUms.  The  principal  deputy  barmaster  of  the  Wirks- 
worth district  gave  evidence  on  the  present  trial,  as  follows. 
**  The  barmaster  appoints  me,  and  I  am  sworn  in  by  the  steward. 
I  received  directions  from  Mr.  Mousley"  (the  deputy  steward) 
*'  to  summon  the  jury  of  the  Barmote,  in  April,  1834.  The  jury 
are  not  summoned,  but  I  give  verbal  notice  to  such  persons  as  I 
think  to  be  most  intelligent  in  mining  matters.  I  have  been 
deputy  since  1831,  but  have  assisted  my  father  for  twenty-five 
years.  I  sign  myself  barmaster  in  my  books;  the  others  are 
called  deputies ;  they  are  not  appointed  by  me,  neither  do  they 
act  under  my  authority,  but  under  the  authority  of  the  lessee  of 
the  Crown." 
On  the  above  evidence  it  was  contended,  on  the  defendant's 
f  '.W6  ]  ♦part,  first,  that  the  grant  of  November,  1827,  did  not  convey 
the  barmastership,  but  only  the  right  of  appointing  to  that 
office ;  secondly,  that,  if  it  conveyed  the  barmastership,  the 
grant  was  void,  as  making  the  officer  judge  in  matters  affecting 
his  own  interest  as  lessee.  The  Lord  Chief  Baron  reserved 
leave  to  move  to  enter  a  nonsuit  or  a  verdict  for  the  defendant. 
A  verdict  having  been  found  for  the  plaintiff.  Hill,  in  the  ensuing 
Term,  moved  according  to  the  leave  reserved ;  and  a  rule  nisi 
was  granted. 

Sir  J.  Campbell,  Attorney-General,  Balguy,  and  Clarke^  now 
showed  cause : 

The  deed  of  1827  is  a  lease  of  the  mines  with  the  duties  of  lot 
and  cope,  and  a  grant  of  the  office  of  barmaster.  There  is  no 
analogy  between  such  grant  and  the  sale  of  an  advowson  or  right 
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of  appointing ;  the  ofiSce  itself  is  granted  in  terms.    The  right   Abewbioht 
to  appoint  a  deputy  implies  that  the  party  has  the  office  in  him-    cantbell. 
self.    It  is  contended  that  the  office  of  barmaster  is  void,  because 
incompatible  with  the  rights  conferred  by  the  lease,  which  are 
also  put  on  the  footing  of  an  office.     But,  if  that  were  so,  they, 
and  not   the  barmastership,   would    be  void,  because,   where 
incompatible  offices  are  granted,  the  first  becomes  null :  Com. 
Dig.  Officer,  (B.  6)  :  note  [22]  to  Rex  v.  Godwin  (i) ;  and  it  is 
necessary  for  carrying  on  the  affairs  of  the  district  that  there 
should  be  a  barmaster,  but  not  that  the  lot  and  cope  should  be 
leased.    The  grants,  however,  are  not  incompatible.     The  bar- 
master  sees  that  there  is  a  proper  render  of  duties  to  the  Crown ; 
there  he  acts,  not  judicially,  but  as  a  mere  agent.    He  ^does      [  *57ti  ] 
not  settle  disputes  between  the  Grown  and  the  miner :  those,  if 
they  arise,  are  determined  by  a  jury. 

(CoLEBiDOE,  J. :  He  summons  whom  he  pleases  on  the  jury.) 

In  that  he  acts  ministerially :  he  decides  nothing.  The  deputy 
steward  presides  in  the  Barmote  Court ;  and,  if  the  jury  were 
not  impartially  returned,  there  can  be  no  doubt  (though  it  was 
not  expressly  stated  in  evidence)  that  he  would  dismiss  them 
and  issue  a  new  precept. 

(Lord  Dbnman,  Ch.  J. :  If  that  were  so,  who  would  summon 
the  new  jury  ? 

CoLBRiDOE,  J. :  The  same  barmaster  would  summon  the  next 
jury.) 

But,  further,  the  barmaster  does  not  act  by  his  own  hand ;  he 
appoints  deputies,  as  the  King  deputes  judicial  officers  to  act 
between  him  and  his  subjects,  and  as  the  lord  of  a  manor 
appoints  a  steward. 

(Lord  Dbnman,  Ch.  J. :  If  there  is  an  objection  to  the  bar- 
master's  exercising  the  functions  of  his  office,  is  there  any 
authority  for  saying  that  he  can  remove  it  by  appointing 
a  deputy  ? 

(1)  1  Doug.  398.     It  IB  Baid  there      taken,  the  acceptance  of  the  higher 
that,  where  incompatible  ofBoee  are      vacates  the  other. 

49—2 
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Abkwbight       Coleridge,  J. :  There  is  no  express  provision  for  his  making 
Cantbkll.    a  deputy  :  the  grant  only  states  what  shall  be  done  if  he  makes 
a  deputy  without  licence.) 

It  is  in  the  nature  of  his  office  that  he  should  appoint  one  ;  and, 
if  he  has  power,  and  ought,  to  do  so,  it  is  to  be  supposed  he  will. 
In  fact,  there  has  always  been  such  an  appointment. 

(Patteson,  J. :  Nothing  in  the  grant  obliges  him  to  make  it) 

If  he  is  interested,  and  therefore  cannot  properly  exercise  the 
office  himself,  he  must  appoint  a  deputy. 

HiUy  contra  : 

The  union  of  the  barmastership  with  the  interest  of  lessee  is 
not  shown  to  be  immemorial ;  the  evidence,  at  any  rate,  traces 
it  only  as  far  as  1803,  the  date  of  the  grant  recited  in  that  of 
1827.  The  plaintiff  was  not  legally  barmaster ;  he  had,  at  most, 
[  •577  ]  but  the  power  of  making  a  deputy.  If  the  subject  of  grant  *wa8 
the  office  itself,  then,  as  it  concerns  the  administration  of  justice, 
it  was,  by  stat.  5  &  6  Edw.  VI.  c.  16,  s.  2,  not  saleable. 

(Coleridge,  J.  :  If  the  office  of  deputy  barmaster  was  judicial, 
could  the  Crown  grant  a  power  of  appointing  to  it  for  years  ? 

Lord  Dbnman,  Ch.  J.  cited  Sir  George  ReyneVs  case  (i).) 

The  argument  against  a  junction  of  the  barmastership  with  the 
interest  of  a  lessee  is  strengthened  by  the  book  of  articles  and 
customs  for  the  High  Peak  hundred,  referred  to,  by  consent  of 
both  parties,  on  the  trial.  The  duties  there  prescribed  require 
an  impartial  dealing  by  the  barmaster  between  the  miner  and 
the  farmer.  But  this  requisite  cannot  be  properly  fulfilled  where 
the  barmaster  is  himself  the  farmer. 

(Here  he  referred  to  the  articles  and  observation  cited,  ante, 
pp.  767 — 769.     He  was  then  stopped  by  the  Court.) 

Lord  Denman,  Ch.  J. : 

I  think  it  is  clear  that  the  two  subjects  of  grant  are  incom- 
patible.     The  office  of    barmaster  is   an  office  of  trust  and 
(1)  9  Co.  Eep.  96  b. 


VOL.  XLV.]     1887.     Q.  B.    7  AD.  &  EL.  577—578.  773 

confidence,  in  which  there  are  personal  duties  to  be  performed  Abkwriqht 
independent  of  a  jury.  The  objection  arising  from  that  cir-  cantrbll. 
cumstance  is,  in  my  opinion,  incapable  of  being  cured  by  the 
barmaster's  appointment  of  a  deputy  to  do  that  which  he  is 
unable  to  perform  himself.  This  is  clear  from  the  articles  which 
Mr.  Hill  has  read.  The  barmaster  is  to  do  acts  of  measuring, 
and  to  perform  various  duties  between  the  merchant  and  miner, 
and  the  farmer:  but  the  lease  gives  him  the  produce  of  the 
mines  as  farmer,  while  it  also  appoints  him  barmaster.  An 
office  may,  indeed,  continue  full,  though  the  party  be  appointed 
to  another  incompatible  office ;  and  on  this  ground  it  might  be 
contended  here,  that  the  verdict  was  rightly  found  *for  the  [  •578  ] 
plaintiff.  But  the  office  of  barmaster  in  the  present  case  was  void, 
because  the  plaintiff,  when  he  accepted  it,  became  also,  as  lessee, 
directly  interested  in  violating  that  confidence,  the  maintaining 
of  which  is  essential  to  a  discharge  of  the  barmaster's  duties. 

Pattbson,  J. : 

When  we  see  the  duties  which  are  to  be  performed  by  the 
barmaster,  according  to  the  articles  referred  to,  it  is  quite  clear 
that  the  plaintiff  could  not  discharge  them,  being  also  farmer ; 
and  therefore  that,  being  farmer,  he  could  not  be  appointed  bar- 
master.  I  do  not  say  that  his  acceptance  of  that  office  vacated 
the  other  part  of  the  grant,  because  the  lease  of  mines  was  not 
an  office :  and,  besides,  it  does  not  always  follow,  when  a  party 
holding  an  office  accepts  one  incompatible  with  it,  that  the  first 
is  therefore  vacant.  Thus,  in  Rex  v.  Patteson  (i),  it  was  held 
that  an  alderman,  justice  of  the  peace,  accepting  the  office  of 
treasurer  to  the  county  of  the  city  of  which  he  was  justice,  did 
not  thereby  vacate  his  former  office,  because  for  that  purpose 
there  should  have  been  an  amotion,  or  a  resignation  accepted ; 
and  this,  although  it  was  agreed  that  the  offices  of  justice  and 
of  treasurer  were  incompatible.  But  the  situation  of  a  farmer 
renders  it  impossible  that  he  should  discharge  the  duties  of  a 
barmaster.  By  the  articles  cited,  the  barmaster  should  be 
a  person  indifferent  between  the  miner  and  the  farmer;  the 
fanner  himself  cannot  be  so.  Then  it  is  said  that  he  may  act 
(1)  38  K.  E.  191  (4  B.  &  Ad.  9). 
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Abkwbigmt  by  deputy;  bat  it  is  the  first  time  I  have  heard  (hat  the 
cantbell.  incompatibility  of  ofiices  can  be  got  rid  of  by  appointing  a 
deputy  for  one,  especially  where  it  is  not  obligatory  on  the 
party  to  appoint.  It  is  a  novel  argument,  that  a  person  who, 
[  *579  ]  at  the  time  *of  appointment,  cannot  himself  execute  the  office 
may  cure  the  defect  by  making  a  deputy.  The  grant,  however, 
merely  contains  a  certain  provision,  if  the  grantee  shall  appoint  a 
deputy  without  licence  and  enrolment.  By  the  articles  referred  to, 
the  barmaster  or  his  deputy  is,  in  several  instances,  made  answer- 
able to  the  farmer.  Gould  the  deputy  barmaster  account  with 
his  principal  as  faimer?  The  interests  which  the  same  party 
would  have  as  barmaster  and  as  farmer  are  so  inconsistent  that, 
supposing  a  deputy  appointed,  the  offices  are  still  incompatible. 

Williams,  .T.  : 

The  doctrine  as  to  acceptance  of  inconsistent  offices  does  not 
apply,  because  the  taking  of  lot  and  cope  is  a  benefit  only,  not  an 
office.  But  the  party  having  that  benefit  would,  as  barmaster, 
be  called  upon  to  perform  conflicting  and  inconsistent  duties,  and 
is  therefore  incapable  of  holding  the  office. 

GOLERIDOE,  J. : 

The  interest  which  the  plaintiff  takes  as  lessee  makes  him 
incompetent  to  the  office  of  barmaster.  That  is  the  ground  on 
which  I  rest  my  judgment.  The  barmaster  would  have  to  decide 
upon  conflicting  interests  of  the  miner  and  the  lord  of  the  field ; 
and  the  deputy  would  be  as  the  barmaster,  and  the  lessee  as 
the  lord.  The  barmaster  is  appointed  by  the  lord,  and  has  to 
appoint  the  jury  who  are  to  decide  disputes  between  miners  and 
the  lord  or  farmer.  No  difficulty  arises  here  from  any  evidence 
of  long  custom ;  and,  even  if  that  had  been  proved,  the  custom 
would  not  be  maintainable.  In  Wood  v.  Lovatt  (i),  where  the 
[  *fi80  ]  plaintiff  had  been  amerced  in  the  ^court  leet  for  a  private 
injury  to  the  lord,  and  a  custom  was  pleaded  for  presenting 
and  amercing  at  the  leet  for  injuries  to  the  lord,  it  was  held 
that,  where  the  injury  was  private,  the  custom  was  no  justifica- 
tion.   It  was  indeed  decided,  in  Rex  v.  Joliffe  (2),  that  a  custom 

(1)  6  T.  E.  511.  (2)  26  E.  E.  264  (2  B.  &  C.  54). 
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for  th^  steward  to  nominate  the  jury  to  serve  on  the  court  leet  Abkwbiqht 

was  good;   bat  that  decision  was  grounded  on  the  particular    cantbell. 

nature  of  courts  leet.     On  the  principle  of  Wood  v.  Lovatt  (i), 

I  think  that,  where  the  lord's  private  interest  is  concerned,  he 

cannot  authorise  a  person,  who  represents  himself,  to  decide 

between  himself  and  others  in  matters  affecting  that  interest. 

This  is  not  the  case  of  a  party  holding  two  incompatible  offices, 

or  of  an  office  sold  contrary  to  stat.  5  &  6  Edw.  YI.  c.  16 :  the 

party  here  is  disqualified  by  the  interest  which  he  takes  under 

the  lord.    The  rule  must  therefore  be  absolute. 

Rtde  absolute  to  enter  a  verdict  for  the  defendant  on 
the  issue  upon  the  sixth  plea. 


MARY  CAROLINE  EVANS  v.  TAYLOR  (2).  isss. 

(7  Adol.  &  Ellig,  617—627 ;  S.  C.  3  N.  &  P.  174 ;  7  L.  J.  (N.  S.)  Q.  B.  73.)       '^''^' 

On  a  question  as  to  the  boundary  of  a  manor,  formerly,  but  no  longer,  l  ^^^  J 
part  of  the  Duchy  of  Lancaster,  a  document  of  the  tune  of  Elizabeth 
(when  the  manor  belonged  to  the  Duchy)  was  offered  in  evidence.  It 
was  produced  from  the  Duchy  office,  and  purported  to  be  a  survey  of 
the  manor,  taken  by  J.  W.,  deputy  of  the  surveyor-general  of  the  Duchy, 
by  authority  of  letters  of  deputation  to  J.  W.,  by  the  oaths  and  present- 
ment of  sudi  of  the  tenants  of  the  manor  whose  names  were  subscribed. 
The  names  of  twenty  persons  followed,  described  as  *'  jurors  at  the  Court 
of  Survey:"  and  it  was  added,  that  they,  being  examined,  did  present 
&c.  Then  came  a  statement  of  the  boundaries,  a  list  of  tenants  and 
rents,  and  a  presentment  of  the  demesnes,  of  customs,  of  injuries  sug- 
gested, and  of  some  other  particulars.  No  authority  for  taking  the 
survey  was  proved,  except  as  above-mentioned : 

Held,  that  the  document  was  not  admissible,  either  as  a  survey 
appearing  to  be  taken  by  the  proper  officer,  agreeably  to  the  statute 
Extenta  Manerii,  4  Edw.  I.  stat.  1,  or  as  furnishing  evidence  of 
reputation. 

Tbbspabb.    The  first  count  was  for  breaking  and  entering  the 
plaintiff's  closes  covered  with  water,  and  taking  and  converting 
fish,  to  wit,  lampems,  &c.    "^The  second  count  was  for  trespasses      [  *6i8  ] 
on  the  plaintiff's  several  fishery ;  the  third  for  trespasses  on  her 
free  fishery;  the  fourth  for  taking  away  and  converting  dead 

(1)  6  T.  E.  oil.  L.  T.  739 ;  Evatis  v.  Merthyr  Tydfil 

(2)  Cp.   and  dist.   SnUih  v.  Earl      Urban  Council  [1899]  1  Gh.  241,  68 
Brmvnlow  (1870)  L.  IL  9  Eq.  241,  21      L.  J.  Oh.  175,  79  L.  T.  578,  C.  A. 
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Evans  fish  of  the  plaintiff.  The  defendant  pleaded,  1.  Not  guilty, 
Taylob.  generally ;  2.  To  the  first  count,  that  the  closes  were  part  of  the 
river  Severn,  and  that  the  locus  in  quo  was,  and  from  time  &c. 
had  been,  part  of  a  public  navigable  river  in  which  the  tide 
flowed  and  refiowed,  and  that  every  subject  of  the  realm,  at  the 
times  when  &c.,  had  the  liberty  of  fishing  in  that  part  of  the 
same  river,  called  the  Severn ;  8.  A  like  plea  to  the  first  coont, 
alleging  the  closes  to  be  part  of  an  arm  of  the  sea ;  4.  As  to  one 
of  the  closes  mentioned  in  the  first  count,  and  the  taking,  &c., 
lamperns  therein,  a  prescriptive  right  in  the  defendant  and  his 
predecessors,  occupiers  of  a  certain  messuage,  &c.,  to  fish  in 
the  said  close  for  lamperns.  The  plaintiff,  by  her  replication, 
traversed  the  prescriptive  right,  and,  as  to  the  closes  in  which 
public  rights  were  claimed,  she  prescribed  for  a  sole  and  several 
fishery  in  those  closes  as  being  within  and  parcel  of  the  manor 
of  Minsterworth,  of  which  she  was  seised  in  fee.  The  defendant 
traversed  the  alleged  rights  of  the  plaintiff;  and  issues  were 
joined  on  the  several  traverses. 

On  the  trial  before  Lord  Denman,  Gh.  J.,  at  the  Gloucester 
Summer  Assizes,  1885,  the  plaintiff,  to  prove  that  the  locus  in  quo 
was  within  the  boundary  of  the  manor,  called  as  a  witness  the 
deputy  record  keeper  in  the  Duchy  of  Lancaster  ofSce,  who  pro- 
duced, from  that  office,  a  document  bearing  date  25th  October, 
88  Eliz.  A.D.  1591,  at  which  time  the  manor  of  Minsterworth 
was  parcel  of  the  Duchy. 

It  was  headed,  **  Manor  of  Minsterworth,  Gloucestershire,  A 
[*6iii]  survey  thereof  taken  the  25th  day  of  October,  *in  the  thirty- 
third  year"  &c.,  **by  John  Worth,  gentleman,  deputy  unto  Sir 
John  Poyntz,  Knight,  General  Surveyor  of  the  Duchy  of  Lan- 
caster lying  on  the  south  parts,  by  the  authority  aforesaid  (i), 
performed  by  the  oaths  and  presentment  of  such  of  the  tenants 

(1)  The  survey  was  bound  up  in  of  deputation  unto  the  said  John 
a  volume  with  others,  and  the  first  Worth  made,  dated"  &c.,  "by  the 
survey  in  the  volume  had  a  similar  commandment  of  the  Honourable 
heading  {mutatis  mutandis)  to  that  Sir  Thomas  Heneadge,  Knight  Chan- 
set  forth  above,  except  that,  in  place  cellor  of  the  said  Duchy  as  also  by 
of  the  words'*  by  the  authority  afore-  oaths,"  &c.  The  intermediate  sur- 
said,  performed,  by  the  oaths,"  were  veys  all  referred  to  the  "  authority 
the  following ;  **  by  virtue  of  letters  aforesaid." 
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of  the  said  manor,  as  hereafter  follows,"  viz.  Then  followed  a  Evans 
list  of  twenty  names,  in  the  margin  of  which  was  written  "  The  taylob. 
names  of  the  jurors  at  the  Court  of  Survey."  And  after  the 
names  was  written,  ^*  Who,  being  examined,  do,  for  the  circuit 
and  boundary  of  the  said  manor,  present :  That  the  boundary 
of  the  said  manor  beginneth "  &c.  (setting  out  the  limits) : 
**  Without  which  circuit  and  boundary  aforesaid  there  lieth  "  &c. 
(mentioning  some  outlying  lands  and  premises,  and  the  tenants 
of  them) :  ''  Within  which  circuit  and  boundary  of  the  said 
manor,  and  within  the  circuit  of  the  recited  premises,  all  waifs, 
strays,  felons*  goods,"  &c.,  "and  all  other  things  incident  to  a 
royalty  do  belong  unto  her  Majesty."  Then  followed  lists  of 
the  "  supposed  freeholders,"  and  of  the  customary  tenants,  with 
their  holdings  ;  an  entry  of  **  certain  rents  due  to  her  Majesty  " 
by  the  tenants  and  inhabitants  of  the  manor ;  a  presentment  of 
the  demesnes ;  a  statement  of  customs  (as  to  commons,  officers 
of  the  manor,  &c.);  and  a  presentment  of  "injury  suggested" 
by  reason  of  certain  irregularities.  In  this  part  of  the  survey 
it  was  presented  "That  the  fishing  of  the  river  Severn,  from 
♦Crewell  Cross  to  Woodleys  Bridge,  doth  belong  unto  her  Majesty,  [  '620  ] 
which  is  used  and  enjoyed  by  the  tenants  and  inhabitants  of  the 
said  manor  under  the  yearly  rent  aforesaid,  between  which 
boundaries  of  the  said  river  divers  of  the  tenants  and  inhabitants 
of  Elmore  do  fish,  where  by  right  they  ought  not ;  which  is  to 
the  great  prejudice  and  hindrance  of  the  tenants  of  the  said 
manor,  because  they  rent  it  as  aforesaid ;  the  names  of  which 
tenants  and  inhabitants  are  as  follows,"  &c.  The  survey  closed 
with  a  statement  of  the  total  amounts  of  different  rents. 

It  was  proved  that  an  order  had  been  made  by  the  Queen  for 
payment  of  the  surveyor-general's  expenses  in  making  the  above 
survey.  The  manor,  with  all  waters,  fisheries,  i&c.,  was  granted 
away  from  the  Crown  by  James  I. 

The  LoBD  Chief  Justice  thought  the  survey  inadmissible, 
there  being  no  proof  of  any  authority  under  which  it  was  made. 
The  plaintiff 's  counsel  argued  that  it  was  at  least  evidence  of 
reputation ;  but  his  Lordship  refused  to  admit  the  document. 
A  verdict  having  been  found  for  the  defendant,  Talfourdy  Serjt., 
in  Michaelmas  Term,  1885,  obtained  a  rule  nisi  for  a  new  trial, 
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EvAVB       on  the  ground  (among  others)  of  the  rejection  of  evidence.    He 
Xaym)b.      cited,  in  moving,  Nicholls  v.  Parker  (i),  Freeman  v.  PhiUipps  (2), 

Crease  v.  Barrett  (3),  and  Drinkwater  v.  Porter  (4).     In  Hilary 

Term,  1887  (5), 

Ludlow,  Serjt.  and  R.  V.  Richards  showed  cause : 

First,  as  to  the  manner  of  introducing  the  survey :  it  was 
[  ^f>2i  ]  ^merely  proved  to  have  come  from  the  Duchy  office,  without 
any  more  particular  evidence  as  to  the  custody,  or  the  docu- 
ments with  which  it  was  associated.  The  extent  of  Crown 
lands,  admitted  in  Rowe  v.  Brenton  (6),  was  introduced  by  much 
fuller  preliminary  evidence.  Next,  such  a  document  as  this  may 
be  evidence  as  between  the  Grown  and  a  subject,  and  yet  not  be 
so  as  between  private  persons.  And,  further,  no  commission  or 
other  authority  is  shown  for  taking  this  survey:  it  has  the 
character  of  a  mere  voluntary  enquiry  made  by  a  proprietor 
into  the  condition  of  his  own  estate.  And,  at  all  events,  if  the 
officers  of  the  Crown  could  enquire  into  the  existence  of  a  fishery 
as  part  of  the  possessions  of  the  Duchy,  and  the  value  of  such 
fishery,  they  could  not  authoritatively  lay  down  its  boundary. 

Talfourd,  Serjt.,  Shephei'd,  and  Lumley,  contra  : 

The  survey  was  part  of  a  series  of  documents  relating  to  the 
possessions  of  the  Duchy,  produced  from  the  Duchy  office,  a  place 
publicly  known,  and  where  such  an  instrument  ought  to  be  found 
if  genuine  ;  it  was  brought  into  Court  by  the  proper  officer ;  and 
there  is  no  ground  for  the  distinction  suggested  between  cases 
where  the  Crown  is  a  party  and  those  where  the  dispute  is 
between  private  persons. 

(Lord  Dbnman,  Ch.  J. :  I  believe  that  distinction  has  never 
hitherto  been  taken.  I  do  not  think  that  we  are  at  all  impressed 
with  the  argument  as  to  the  custody,  or  as  to  the  transfer  of  this 
manor  from  the  Crown  to  a  private  person.) 

(1)  12  B.  B.  542  (14  Eajst,  331).  (5)  January   17th.     Before  Lord 

(2)  16  B.  B.  524  (4  M.  &  S.  486).        Benman,    Ch.    J.,    Williams    and 

(3)  40  B.  R  779  (1  Or.  M.  &  B.      Ck>leridge,  JJ. 

919;  5  Tyr.  458).  (6)  32  B.  B.  524  (8  B.  &  C.  737). 

(4)  7  Car.  &  P.  181. 
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Then  as  to  the  survey  itself.    It  was  made  by  the  Crown ;  it       Evans 
related  to  a  matter  of  public  concern ;  and  the  officer  taking  it      taylor. 
appears  to  have  been  one  whose  duty  it  was  to  conduct  such  an 
^enquiry  into  the  possessions  of  the  Duchy.  It  would  have  been       [  *622  ] 
against  his  duty  to  do  it  without  authority.     This  was  the  line 
of  argument  pursued  by  Bayley,  J.  in  Roive  v.  Brenton  (i),  on 
the  question  whether  the  extent  of  the  manor  of  Tewington  was 
admissible  in  evidence,  no  statement  appearing  upon  it  of  the 
authority  under  which  it   was  taken,  and  no  commission  for 
taking  it  being  produced.     Bayley,  J.  there  appears  to  have 
relied  upon  the  circumstance  that  the  extent  appeared  to  have 
been  taken  conformably  to  the  statute  Extenta  Manerii  (2).     The 
survey  here  follows  very  nearly  the  order  prescribed  by  the 
statute,  and  may  therefore  be  presumed  to  have  been  made  in 
pursuance  of  it.      Lord  Tbmterden   said  of    the  extent  just 
mentioned,  in  Rowe  v.  BrenUm  (d),  '^  The  only  ground  of  argu- 
ment against  its  reception  is,  that  it  does  not  appear  to  be  taken 
under  any  warrant  from  the  King  or  any  competent  authority  ; 
but  considering  the  nature  of  the  instrument  itself,  and  the 
statute  that  requires  such  things  to  be  dpne,  and  the  place  in 
which  it  is  found,   we  must  presume  that  it  was  not  taken 
without  proper  authority.     I  do  not  know  that  that  authority 
need  be  given  by  any  letters-patent  or  any  instrument ;  I  do  not 
know  that  the  King  might  not,  verbally,  or  by  one  of  the  superior 
officers,  have  directed  it  to  be  taken :  we  must  presume  that  it 
was  taken  by  a  competent  authority."     In  The  Vicar  of  KeUing- 
ton  v.  The  Master  and  Fellows  of  Trinity  College  (4),  a  survey  of 
ecclesiastical  possessions,  taken  in  1568,  and  produced  from  the 
First  Fruits  office,  was  held  admissible  without  proof  of  the 
authority  under  which   it  was  made ;  and  Pabker,  C.  B.  said, 
*'  These  surveys  have  always  been  allowed  as  proper  evidence, 
*and  to  be  read,  notwithstanding  the  commissions  under  which       [  *623  ] 
they  were  taken  be  lost."    But,  further,  the  present  survey  was  at 
all  events  evidence  of  reputation,  being  the  declaration  of  persons 
who  at  the  time  were  tenants  of  the  manor.    The  answers  of 

(1)  32  E.  E.  624  (8  B.  ft  C.  749;  (3)  32E.E.  624(8  B.&C.  748, 749; 
3  Man.  &  Ey.  169).                                  3  ICon.  &  Ey.  169). 

(2)  Stat.  4  Edw.  I.  stat.  1.  (4)  1  Wils.  170. 
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Evans  tenants  of  the  manor  at  an  assession  court  were  admitted  in 
Taylob.  Rowe  V.  Brenton  (i).  In  Crease  v.  Barrett  (2)  the  answers  of 
conventionary  tenants  of  the  manor  were  held  admissible  as 
evidence  of  reputation  coming  from  persons  connected  with  the 
place  and  subject-matter  to  which  the  alleged  custom  related. 
The  declarations  of  a  deceased  lord  as  to  boundary  were  held 
there  to  have  been  properly  rejected  as  evidence  of  reputation ; 
but  that  was  because  they  did  not  relate  to  the  boundary  of  the 
manor,  but  to  that  of  the  lord's  own  waste. 

(GoLERiDaE,  J. :  The  declaration,  being,  in  substance,  that 
his  boundary  came  up  to  a  certain  point,  might  be  for,  rather 
than  against,  his  own  interest.) 

Supposing,  here,  that  the  persons  whose  names  are  affixed  to 
the  survey  were  merely  ten  or  twenty  of  the  tenants  assembled 
without  authority,  still  their  report  is  the  declaration  of  neigh- 
bouring persons,  having  a  concern  in  the  subject-matter,  that 
an  exclusive  right  belonged  to  the  Crown  in  a  public  navigable 
river.  If  reputation  is  evidence  to  affirm  public  rights,  it  is 
evidence   to   narrow  .  them :    this  was   ruled   in  Drinhvater  v. 

Cur.  adv.  vuU, 

LoBD  Denman,  Ch.  J.,  in  this  Term,  January  19th,  delivered  the 
judgment  of  the  Court  as  follows  : 

[  *624  ]  On  the  trial  of  this  cause  before  me  at  Gloucester,  I  ^rejected 

a  document  tendered  in  evidence,  as  to  the  admissibility  of  which 
we  have  entertained  considerable  doubt.  It  was  the  survey  of 
the  manor  of  Minsterworth,  parcel  of  the  possessions  of  the 
Duchy  of  Lancaster,  made  by  a  person  named  "  deputy  to  Sir  J. 
Poyntz,'*  surveyor,  appointed  by  Queen  Elizabeth,  on  the 
finding  of  certain  tenants  of  the  manor  at  a  court  of  survey. 
The  evidence  was  tendered  to  show  what  were  the  boundaries  of 
the  manor.  The  action  was  in  trespass  on  plaintiff's  close 
covered  with  water,  on  her  free  fishery,  and  on  her  several 
fishery,  with  a  count  for  trespass  in  carrying  aWay  plaintiff 's 

(1)  32  R.  E.  624  (8  B.  &  C.  766).         919 ;  5  Tyr.  468). 

(2)  40  E.  E.  779  (1  Or.  M.  &  E.         (3)  7  Car.  &  P.  181. 
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fish.  Besides  the  general  issue,  defendant  placed  several  justi-  Evaks 
fications  on  the  record;  but  the  only  one  on  which  the  trial  tatlob. 
proceeded  was,  that  defendant  and  all  those  who  held  his 
messuage  and  tenements  (abutting  on  the  hem  in  quo),  for  sixty 
years,  had  and  enjoyed  the  privilege  of  fishing  for  lampems  in 
the  loais  in  quo.  The  replication  (i)  stated  that  the  plaintiff,  as 
lady  of  the  manor  of  Minsterworth,  and  all  those  &c.,  have 
enjoyed  from  time  beyond  memory  the  sole  and  several  privilege 
of  fishing  on  the  close,  which  was  the  river  Severn,  at  that  spot. 
This  right  being  traversed,  it  was  necessary  to  show  that  the 
locus  in  quo  was  in  the  manor  of  Minsterworth  ;  and  the  survey 
was  tendered  for  the  purpose  of  proving  it. 

On  the  argument  before  us  the  admissibility  of  this  document 
was  mainly  rested  on  the  authority  of  Rowe  v.  Brenton  (2),  where 
the  Court  admitted  a  document  purporting  to  be  an  extent  of 
the  manor  of  Tewington,  *temp.  Edw.  III.,  by  the  steward  of  [  •626  ] 
the  King's  land  on  this  side  Trent.  They  decided  that  the 
statute  applied  to  the  possessions  of  the  Duchy,  as  well  as  those 
of  the  Crown.  Whether  the  statute  authorised  more  than  one 
survey  to  be  made  was  not  argued ;  but,  assuming  that  this 
ought  to  be  done  from  time  to  time,  the  Court  very  reasonably 
inferred  from  the  form  and  contents  of  the  document  that  it  was 
an  act  of  official  duty  prescribed  by  that  statute.  The  question 
turned  there  wholly  on  the  right  of  the  conventionary  tenants  of 
lands  in  certain  manors  belonging  to  the  Duchy  to  minerals  there 
found.  The  document  stated  the  privileges  enjoyed  by  such 
tenants.  Now  the  eighth  section  of  the  statute  4  Edw.  I. 
(stat.  1)  directs  enquiry  to  be  made  of  freeholders'  services, 
value,  and  rent,  whether  they  follow  the  county  court,  and  what 
heriots  are  payable  to  the  lord :  and  the  ninth  section  directs 
enquiry  also  ''  of  customary  tenants,  that  is  to  wit,  how  many 
there  be,  and  how  much  land  every  one  of  them  holdeth  ;  what 
works  and  customs  he  doth,  and  what  the  works  and  customs  of 
every  tenant  be  worth  yearly,  and  how  much  rent  of  assize  he 
paid  yearly  besides  the  works  and  customs,  and  which  of  them 
may  be  taxed  at  the  will  of  the  lord,  and  which  not."    The 

(1)  The  replication,  as  to  this  plea,      aa  pleaded.    See  p.  775,  ante. 
merely  traversed  the  prescriptive  right  (2)  32  E.  E.  524  (8  B.  &  C.  747). 


782  1888.    Q.  B.    7  AD.  &  EL.  625—626.  [b.b. 

EvANB       Court,  considering  that  this  document  conveyed  direct  informa- 

tatlob.      tion  on  the  very  point  in  issue,  and  might,  on  the  grounds  above 

stated,  have  been  in  exact  conformity  with  the  aforesaid  statute, 

were  surely  well  warranted  in  holding  the  instrument  authentic 

and  legitimate. 

It  is,  however,  remarkable  that  this  statute,  Extenta  Manerii, 
does  not  contain  the  word  "manor,"  though  no  doubt  that 
species  of  property  is  within  it ;  but  it  gives  no  power  to  define 
boundaries  of  manors. 

[  626  ]  The  report,  then,  of  the  deputy  surveyor,  that  the  tenants  of 

a  particular  manor  had  at  a  court  of  survey  found  its  boun- 
daries, is  a  statement  which  they  were  not  authorised  by  this 
statute  to  make,  nor  he  to  receive ;  and  the  contents  of  this 
document  do  not  bring  it  within  the  description  of  proceeding 
enjoined  by  this  statute.  If  this  be  so  (and  I  may  observe  that 
Rowe  V.  Brenton  (i)  was  never  mentioned  at  Nisi  Prius),  we  must 
now  examine  the  argument  which  was  then  pressed  on  my  con- 
sideration. It  was  contended  that,  though  the  proceeding  of 
Sir  John  Poyntz  might  have  no  legal  authority,  yet  the  reported 
declaration  of  the  tenants  of  the  manor  must  be  considered  good 
evidence  as  showing  the  reputation  of  that  time  in  respect  of  its 
boundaries ;  Freeman  v.  Phillipps  (2)  and  Crease  v.  Barrett  (8) 
were  cited  to  this  effect.  But  in  the  former  case  there  had  been 
an  actual  suit  in  the  Exchequer:  depositions  then  taken  of 
persons  representing  the  same  interest  as  that  of  plaintiff 
Freeman  were  produced.  The  only  presumption  then,  that 
the  Court  had  to  make,  was  that  these  were  real  parties  to 
the  suit,  and  that  they  made  the  depositions  actually  sworn  to 
in  their  names.  In  the  latter  case  no  doubt  existed  that  similar 
depositions,  made  by  conventionary  tenants  in  answer  to  inter- 
rogatories, were  the  real  statements  of  parties  actually  interested 
in  a  pending  proceeding,  though  the  nature  of  it  (owing  to  the 
loss  of  the  commission)  could  not  be  ascertained.  A  similar 
presumption  of  verity  in  the  proceedings  was  the  only  thing  here 
required  to  make  the  depositions  good  evidence.  The  present 
case  is  entirely  different ;  for  the  deputy  surveyor  of  the  Duchy 

(1)  32  E.  R.  524  (8  B.  &  C.  737).  (3)  40  B.  B.  779  (1  Cr.  M.  ft  B. 

(2)  Hi  E.  B.  524  (4  M.  &  8.  486).        919;  5  Tyr.  458). 
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does  *not  appear  to  have  had  any  authority  to  institute  the       btahb 
enquiry ;  and,  stripped  of  this  authority,  he  has  not  merely  no      taylob. 
right  to  make  any  kind  of  return,  but  the  presumption  that  he       [  *627  ] 
did  make  it  falls  to  the  ground.     The  paper  may  have  been 
written  by  any  clerk  idling  in  the  office,  from  his  own  imagina- 
nation,  or  compiled    possibly  by   some   interested  person  in 
furtherance  of    a   sinister   object   of   his  own.      From  these 
considerations,  it  appears  that  the  document  was  no  evidence 
for  any  purpose.  ^^  discharged. 


PEINCE  V.  SAMO.  i8»8. 

JrtH,  29. 

(7  Adol.  &  Ellis,  627—635 ;  S.  C.  3  N.  &  P.  139 ;  W.  W.  &  D.  132  ;  7  L.  J.  

(N.  S.)  Q.  B.  123 ;  2  Jur.  323.)  [  627  ] 

A  witness,  who  has  been  cross-examined  as  to  what  plaintiff  said  in  a 
particulaT  conversation,  cannot,  on  that  ground,  be  re-examined  as  to 
other  assertions,  made  by  the  plaintiff  in  the  same  conversation,  but  not 
connected  with  the  assertions  to  which  the  cross-examination  related ; 
although  the  assertions,  as  to  which  it  is  proposed  to  re-examine,  be 
connected  with  the  subject-matter  of  the  present  suit. 

Casb  for  a  malicious  arrest  for  602.     Plea,  Not  guilty. 

On  the  trial  before  Lord  Denman,  Ch.  J.,  at  the  Middlesex 
sittings  after  Trinity  Term,  1886,  it  appeared  that,  in  the  action 
in  which  the  defendant  arrested  the  plaintiff,  the  defendant's 
claim  had  been  60Z.  for  money  lent;  that  the  plaintiff  had 
resisted  the  claim  on  the  ground  that  the  advance  was  a  gift  and 
not  a  loan  ;  that  the  verdict  had  been  in  his  favour,  and  that  he 
had  had  judgment  thereupon.  In  the  present  action,  a  witness 
for  the  plaintiff,  his  attorney,  stated,  on  cross-examination,  that 
the  now  plaintiff,  after  the  first  action,  had  indicted  a  witness, 
who  appeared  for  the  defendant  on  the  first  trial,  for  perjury  at 
that  trial ;  that  the  now  plaintiff  had  been  a  witness  on  the  trial 
of  that  indictment,  and  had  then  stated,  on  his  cross-examina- 
tion, that  he  had  been  remanded  by  the  Court  for  the  Belief  of 
Insolvent  Debtors.  The  counsel  for  the  ♦plaintiff,  on  the  [  •628  j 
re-examination  of  this  witness,  proposed  to  ask  him  whether 
the  plaintiff  had  not  also,  on  the  trial  of  the  indictment,  sworn 
that  the  advance  now  in  question  was  a  gift,  and  not  a  loan.  The 
question  was  objected  to;   and  the  Lord  Chief  Justice  ruled 
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Fringe      that  it  could   not  be  put.     Verdict  for   the  defendant.      In 
Sajio.        Michaelmas  Term,  1886,  Sir  F.  Pollock  obtained  a  rule  to  show 

cause  why  the   verdict   should  not  be   set  aside,  and  a   new 

trial  had. 

Sir    W.    W.    FoUett    and    Chandless,    showed     cause     in 
Michaelmas  Term  last  (i) : 

The  question  rejected  did  not  arise  out  of  the  cross-examina- 
tion. It  will  be  argued  that  this  case  falls  within  the  supposed 
rule,  that  the  whole  of  a  conversation  may  be  given  in  evidence, 
if  any  part  of  it  be  so  given.  But  the  rule  is  not  so  general. 
There  may,  in  the  case  of  a  written  document,  be  a  difficulty  in 
separating  matter  connected  with  that  which  is  insisted  on  by 
the  party  producing  such  document  from  the  matter  not  so 
connected,  because  the  whole  document,  not  a  part  of  it,  is 
laid  before  the  jury:  but  in  the  case  of  parol  evidence,  a 
witness  should  be  stopped  as  soon  as  he  proceeds  to  state  what 
is  not  material.  The  principle  upon  which  one  part  of  a  con- 
versation is  admitted  when  another  has  been  proved  is,  that 
otherwise  some  qualification  or  explanation  of  the  part  received 
in  evidence  might  be  excluded.  That  principle  stops  short  of 
making  the  whole  conversation  admissible,  whether  or  not 
connected  with  the  part  proved. 

(Pattbson,  J.  referred  to  1  Stark.  Ev.  180,  ed.  2 :  "  Where  a 
[  ^629  ]  witness  has  been  cross-examined  as  to  a  conversation  *with  the 
adverse  party  in  the  suit,  whether  criminal  or  civil,  the  counsel 
for  that  party  has  a  right  to  lay  before  the  Court  the  whole 
which  was  said  by  his  client  in  the  same  conversation  ;  not  only 
so  much  as  may  explain  or  qualify  the  matter  introduced  by  the 
previous  examination,  but  even  matter  not  properly  connected 
with  the  part  introduced  upon  the  previous  examination,  provided 
only  that  it  relate  to  the  subject-matter  of  the  suit ;  because  it 
would  not  be  just  to  take  part  of  a  conversation  as  evidence 
against  a  party,  without  giving  him  at  the  same  time  the  benefit 
of  the  entire  residue  of  what  he  said  on  the  same  occasion.'*) 

(1)  November   21st,   1887.     Before  Lord   Denman,    Ch.    J.,   Patteson, 
Williams,  and  Coleridge,  JJ. 
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That  is  laid  down  exclusively  on  the  authority  of  a  dictum  of  Puikob 
Abbott,  Ch.  J.  in  The  Queen* 8  ca8e(i).  It  will  be  found  that  samo. 
this  dictum  was  extra-judicial,  the  questions  propounded  by  the 
House  of  Lords  relating  to  the  declarations  of  a  third  party ; 
and  the  Judges  confine  the  doctrine  respecting  these  to  matter 
showing  the  signification  of  the  words  and  declarations  previously 
given  in  evidence,  and  the  motive  for  uttering  them :  and  the 
distinction  between  the  two  cases  cannot  be  supported.  But 
even  the  dictum  is  limited  to  the  subject-matter  of  the  suit :  here 
the  matter  proposed  to  be  given  in  evidence  related  to  a  previous 
suit.  There  were,  in  fact,  two  different  conversations.  Except 
from  the  subject-matter,  it  would  be  impossible  to  lay  down  a 
test  as  to  what  did  or.  did  not  form  part  of  a  single  conversation. 
Every  thing  that  passes  while  the  parties  conversing  remain  in 
each  other's  company  cannot  necessarily  belong  to  the  same 
conversation;  as,  for  instance,  where  two  parties  make  a  long 
journey  together  in  the  same  carriage. 

Sir  F.  Pollock  and  Ball,  contra :  [  630  ] 

It  is  impossible  to  resist  this  rule,  except  upon  arguments 
which  would  show  that  a  part  of  a  letter  may  be  read  without 
reading  the  whole.  Indeed  the  separation  of  a  written  document 
into  distinct  subject  matters  is  much  easier  than  such  a  process 
in  the  case  of  oral  conversation  (2).  It  is  true  that  in  Chancery 
a  party  of  whose  answer  a  portion  has  been  read  is  not  entitled 
to  insist  upon  every  thing  contained  in  the  answer  being  taken 
as  proved :  but,  at  law,  the  whole  must  be  read  if  a  part  be  read ; 
Lynch  v.  Gierke  (8),  Earl  of  Bath  v.  Baihersea  (4),  where  it  is  said 
that  *'  it  is  like  examination  of  witnesses." 

(GoLEBiDOB,  J. :  Has  the  question  ever  been  decided  as  to 
depositions  ?) 

No  express  decision  has  been  found.  This  comes  within  the 
analogy  of  an  admission,  as  to  which  the  following  rule  is  laid 
down  in  1  Phil.  Ev.  110  (ed.  7)  (6) :  **  It  is  scarcely  necessary  to 

(1)  22  B.  E.  673, 674  (2  Brod.  &  B.  (3)  3  Salk.  154. 

297,  298).  (4)  5  Mod.  9.    And  see  1  Stark. 

(2)  See  Catt  v.  Haward,  23  E.  E.      Ev.  286,  287  (2nd  ed.). 

751,  3  Stark.  6.  (5)  See  1  Phil.  Ev.  357  (8th  ed.). 
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pRiKCB  observe,  that  the  whole  of  an  admiBsion  must  be  taken  together, 
Samo.  in  order  to  show  distinctly  the  full  meaning  and  sense  of  the 
party.  Thus,  if  a  person,  in  making  an  admission  against  his 
own  interest,  refers  to  a  written  paper,  without  which  the 
admission  is  not  complete,  the  contents  of  the  paper  ought  to 
be  shown,  before  the  statement  can  be  used  as  evidence  against 
the  party.  Or,  if  a  person  says,  '  that  he  did  owe  a  debt,  but 
that  he  had  paid  it,*  such  an  admission  would  not  be  received  as 
evidence  to  prove  the  debt,  without  being  also  evidence  of  the 
payment.  What  he  has  said  in  his  own  favour  may  perhaps 
weigh  very  little  with  the  jury,  while  his  admission  against  him- 
self may  be  conclusive ;  however,  it  is  reasonable,  that  if  any 
[  *63i  ]  part  of  his  statement  *is  admitted  in  evidence,  the  whole  should 
be  admitted."  In  Thomson  v.  Austen  (i)  Abbott,  Ch.  J.  said, 
''It  is  at  all  times  a  dangerous  thing  to  admit  a  portion  only  of 
a  conversation  in  evidence,  because  one  part  taken  by  itself  may 
bear  a  very  different  construction,  and  have  a  very  different 
tendency,  to  what  would  be  produced  if  the  whole  were  heard ; 
for  one  part  of  a  conversation  will  frequently  serve  to  qualify  and 
to  explain  the  other." 

(They  then  contended   that   the  matter  referred  to  by  the 

question   was  in   fact  connected  with  the    matter    previously 

received  in  evidence;  but  the  Court  intimated  that,  from  the 

course  taken  at  the  trial,  and  in  moving  for  the  rule,  this  line 

of  argument  was  not  open  to  them.)  ^ 

Cur.  adv.  vulL 

Lord  Denman,  Ch.  J.,  in  this  Term  (January  29th),  delivered 
the  judgment  of  the  Court  : 

This  was  an  action  for  malicious  arrest  on  a  false  suggestion 
that  money  was  lent  by  defendant  to  plaintiff,  when  it  had  been 
in  fact  given.  The  plaintiff  called  his  attorney  as  a  witness ;  he 
happened  to  have  been  present  at  the  trial  of  a  prosecution  for 
perjury  instituted  by  the  plaintiff  against  a  witness  in  the  action 
wherein  he  had  been  arrested.  The  defendant's  counsel  inquired 
of  him,  in  cross-examination,  whether  the  plaintiff  had  not,  on 
the  trial  for  perjury,  stated  that  he  himself  had  been  insolvent 

(1)  2  Dowl.  &  Ry.  358. 
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repeatedly,  and  remanded  by  the  Court.  This  question  was  not  Pbince 
objected  to.  On  his  re-examination  the  same  witness  was  asked  samo. 
whether  plaintiff  had  not  also,  on  that  occasion,  given  an  account 
of  the  circumstances  *out  of  which  the  arrest  had  arisen,  and  [  *^^2  3 
what  that  account  was,  for  the  purpose  of  laying  before  the 
jury  proof  that  the  arrest  was  without  cause,  and  malicious,  of 
both  which  facts  there  were  scarcely  any,  if  any,  evidence  what- 
ever. This  question,  expressly  confined  to  that  purpose,  was 
whether  plaintiff  did  not  say,  in  the  course  of  his  examination, 
that  the  money  was  given,  and  not  lent.  To  this  question  the 
defendant's  counsel  objected,  not  on  account  of  its  leading  form, 
but  because  the  defendant's  having  proved  one  detached 
expression  that  fell  from  the  plaintiff  when  a  witness  does  not; 
make  the  whole  of  what  he  then  said  evidence  in  his  own  favour. 
My  opinion  was  that  the  witness  might  be  asked  as  to  every 
thing  said  by  the  plaintiff,  when  he  appeared  on  the  trial  of  the 
indictment,  that  could  in  any  way  qualify  or  explain  the  state- 
ment as  to  which  he  had  been  cross-examined,  but  that  he  had 
no  right  to  add  any  independent  history  of  transactions  wholly 
unconnected  with  it. 

That  a  witness's  statement  of  some  one  thing  said  by  him, 
though  drawn  out  by  a  cross-examination,  does  not  permit  the 
opposite  party  to  add  to  it  all  that  he  may  have  uttered  on  the 
same  occasion,  was  in  effect  decided  by  seven  out  of  eight  Judges 
whose  opinion  was  taken  by  the  House  of  Lords  in  the  progress 
of  the  bill  of  Pains  and  Penalties  against  her  Majesty  Queen 
Caroline  (i)^  Lord  Tbntbbden,  in  delivering  that  opinion,  said, 
''  I  think  the  counsel  has  a  right,  upon  re-examination,  to  ask 
all  questions,  which  may  be  proper  to  draw  forth  an  explanation 
of  the  sense  and  meaning  of  the  expressions  used  by  the  witness 
on  cross-examination,  if  *they  be  in  themselves  doubtful,  and,  [  *633  ] 
also,  of  the  motive,  by  which  the  witness  was  induced  to  use 
those  expressions ;  but,  I  think,  he  has  no  right  to  go  further, 
and  to  introduce  matter  new  in  itself,  and  not  suited  to  the 
purpose  of  explaining  either  the  expressions  or  the  motives  of 
the  witness."  And,  ''as  many  things  may  pass  in  one  and  the 
same  conversation  "  which  do  not  relate  to  either,  the  learned 
(1)  22  E.  R.  at  p.  673  (2  Brod.  &  B.  297). 

50—2 
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Prince       Chibf   Justice  declared   the  opinion  of  the  Judges,  that  the 
samo.       witness  could  not  be  re-examined  even  to  the  extent  of  all  that 
might  have  passed  relating  to  his  becoming  a  witness,  to  which 
the  statement  proved  had  reference. 

Lord  Wtnford,  then  Mr.  Justice  Best,  it  is  true,  dissented  (i) 
from  this  doctrine,  and  thought  that  the  whole  matter  that 
passed  in  the  same  conversation  was  made  admissible  by  the 
adversary's  introduction  of  any  part.  But  he  rested  his  dissent 
on  the  propriety  of  giving  a  witness  a  full  opportunity  of  self- 
vindication,  which,  in  truth,  the  opinion  of  the  seven  Judges 
already  secured  for  him ;  and  he  also  lamented  that  the 
prevailing  rules  of  evidence  were  too  narrow,  and  thus  proved 
that  he  rather  thought  it  a  good  opportunity  to  extend  them, 
than  was  contented  to  abide  by  them. 

Lords  Eldon  and  Bedesdalb  are  also  reported,  in  the  Parlia- 
mentary Debates  (2),  to  have  intimated  their  disagreement  from 
the  opinion  of  the  seven  Judges.  They  however  acted  upon  it ; 
and  the  extreme  caution  with  which  the  former  learned  Lord 
framed  and  often  remodelled  the  question  to  be  proposed  to  the 
Judges  can  hardly  be  reconciled  with  the  doctrine  that  the  whole 
[  *6S4  ]  *of  what  passed  at  the  conversation  referred  to  was  for  that 
reason  admissible. 

Upon  the  whole,  we  think  it  must  be  taken  as  settled  that 
proof  of  a  detached  statement  made  by  a  witness  at  a  former 
time  does  not  authorise  proof  by  the  party  calling  that  witness 
of  all  that  he  said  at  the  same  time,  but  only  of  so  much  as  can 
be  in  some  way  connected  with  the  statement  proved. 

But,  in  the  present  case,  the  statement  did  not  proceed  from 
a  witness,  but  from  a  party  to  the  suit;  and  the  opinion 
delivered  by  Lord  Tenterden  is  not  only  confined  to  the  former 
case,  but  is  expressly  said  by  him  not  to  apply  in  the  latter. 
His  language  is  accurately  cited  by  Mr.  Starkie  (Evidence,  vol.  i. 
180,  ed.  2),  from  2  B.  &  B.  297.  (His  Lordship  here  read  the 
passage  cited  ante,  p.  784.) 

We  forbear  from  entering  into  a  detailed  examination  of  the 
doctrine  here  laid  down.    We  have  considered  it  repeatedly  with 

(1)  See  2  Hansard's  Pari.  Deb.  (2)  2  Hansard's  Pari.  Deb.  New 
New  Series,  p.  1302.  Series,  pp.  1309,  1310. 
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the  utmost  care  and  with  all  the  diffidence  inspired  by  such  an  Prince 
authority ;  but  we  cannot  assent  to  it.  We  will  merely  observe  samo. 
that  it  wa^  not  introduced  as  an  answer  to  any  question  proposed 
by  the  House  of  Lords,  and  may  therefore  be  strictly  regarded 
as  extra-judicial ;  that  it  was  not  necessary  as  a  reason  for  the 
answer  to  the  question  that  was  proposed;  that  it  was  not  in 
terms  adopted  by  Lord  Eldon,  or  any  of  the  other  Judges  who 
concurred ;  that  it  was  expressly  denied  by  Lords  Bbdbsdalb 
and  Wtnford  ;  and  that  it  does  not  rest  on  any  previous 
authority.  We  ought  to  add  that,  in  our  opinion,  the  reason  of 
the  thing  would  rather  go  to  exclude  the  statements  of  a  party 
making  declarations  which  cannot  be  disinterested. 

Nothing  would  be  more  easy  than  to  find  or  imagine  ^examples  [  *6S.)  ] 
of  the  extreme  injustice  that  might  result  from  allowing  such 
statements  to  be  received.  But  none  can  be  stronger  than  the 
actual  case.  Because  the  plaintiff  was  shown  to  have  said  that 
he  was  insolvent,  he  would  have  been  allowed,  without  any 
reference  to  his  own  insolvency,  to  prove  by  his  discourse  at  the 
same  period  every  averment  in  his  declaration,  with  every 
circumstance  likely  to  excite  prejudice  and  odium.  And,  if  this 
were  evidence,  the  jury  would  be  bound  to  consider,  and  might 
give  full  effect  to  it,  and  thus  award  large  damages  for  an  injury 
of  which  no  particle  of  proof  could  be  found  but  the  plaintiff's 
own  assertion. 

We  are  of  opinion  that  the  line  was  correctly  drawn  at  the 

trial;  and  this  rule  must  be  discharged.  ,^  .    ,.    , 

Rule  ducmrged. 


DOE  D.  WILLIAM  HODGSON  CADOGAN  v.  DAVID       im 

EWART.  t«H«j 

(7  Adol.  &  BlliB,  636—670 ;  S.  C.  3  N.  &  P.  197 ;  7  L.  J.  (N.  S.)  Q.  B.  177.) 

A  testator  devised  personalty  to  trustees,  to  pay  debts,  and  invest  the 
surplus,  and  to  receive  the  interest,  and  pay  it  to  his  wife  during  her  life 
and  widowhood,  and  afterwards  to  apply  the  interest,  or  a  sufficient  part, 
to  the  maintenance  of  his  daughter  I.,  until  she  should  attain  the  age 
of  twenty-five,  and  then  to  pay  and  assign  the  principal  and  unapplied 
interest  to  her ;  but,  in  case  she  should  happen  to  die  before  attaining 
that  age,  leaving  lawful  issue,  then  in  trust  to  pay  the  same  to  such 
idsue,  share  oud  share  alike,  if  more  than  one,  as  soon  as  they  should 
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DOEd. 
Gadooan 

EWART. 


[  'GST  ] 


respectively  attain  twenty-one,  and  to  pay  the  interest  towards  their 
maintenance  in  the  meantime ;  but,  in  case  I.  should  happoi  to  die  under 
twenty-five,  and  without  leaving  lawful  issue,  testator  bequeathed  the 
whole  surplus  of  the  personalty  to  W.  and  D.,  share  and  share  alike. 

By  the  same  will,  he  devised  to  D.  an  anniiity  of  200^  for  life,  charged 
on  his  land,  to  be  paid  by  the  above-mentioned  trustees ;  and  he  devised 
to  the  same  trustees  (one  of  whom  was  W.),  and  the  survivors  and  sur- 
vivor, and  the  heirs  of  the  survivor,  all  his  lands,  charged  with  the 
annuity,  and  vdth  so  much  of  his  debts,  legacies,  and  funeral  expenses, 
as  the  residue  of  the  personalty  would  not  extend  to,  in  trust  to  receive 
the  rents,  issues,  &c.,  and  apply  them  to  the  use  of  testator's  wife, 
during  her  life  and  widowhood,  and  afterwards  to  apply  the  rents,  &c., 
to  the  maintenance  of  I.  imtil  she  should  attain  the  age  of  twenty-five, 
and  afterwards  in  trust  for  I.  and  her  heirs ;  but,  in  case  it  should  happen 
that  I.  died  without  leaving  lawful  issue,  then  testator  devised  the  lands 
to  W.  and  D.  in  fee,  as  tenants  in  common.  The  will  also  empowered 
the  trustees,  in  order  to  pay  debts,  &c.,  in  case  the  residue  of  the  per- 
sonalty should  be  insufficient,  to  sell  any  part  of  the  lands,  and  to  grant, 
alien,  and  convey  the  same  lands,  or  any  part  thereof,  in  fee  simple. 

The  testator's  wife  died  in  his  lifetime ;  I.  survived  the  testator,  and 
attained  the  age  of  twenty-one,  but  died  under  twenty-five,  leaving 
no  issue. 

The  personalty  not  being  sufficient  to  pay  the  debts,  the  trustees  sold 
part  of  the  land. 

Held,  1.  That  the  trustees  took  a  legal  fee  simple  in  all  the  land,  such 
estate  being  requisite  for  the  purposes  of  the  trusts. 

2.  That,  on  the  testator's  death,  I.  took  a  vested  equitable  estate  tail, 
and  W.  and  D.  took  equitable  remainders.    And,  therefore, 

3.  That  I.,  by  suffering  a  recovery  in  which  the  trustees  did  not  join, 
created  no  legal  estate ;  but  that  the  equitable  remainders  of  W.  and  D. 
were  barred. 

Ejectment  for  lands  in  Cumberland.  Issue  having  been  joined, 
the  facts  were  stated,  by  consent  of  parties,  for  the  opinion  of 
this  Court,  in  a  case,  which  was  substantially  as  follows : 

Bichard  Hodgson,  by  his  will,  dated  18th  January,  1828, 
devised  (i)  unto  Jane  Dalston  Hodgson  and  her  ^assigns,  during 


(1)  The  will  commenced  with  be- 
quests of  personalty ;  and  the  Court 
directed  that  the  whole  should  be 
considered  as  part  of  the  case.  The 
bequests  of  personalty  were  substan- 
tially as  follows.  The  testator,  after 
bequeathing  household  f luniture  and 
other  personal  chattels  to  his  wife 
Mary  Hodgson,  gave  the  residue  of 
his  personal  estate  to  trustees  (the 
same  persons  as  the  trustees  of  the 
realty),  in  trust  to  apply  it  in  pay- 


ment of  his  debts,  and  then  to  invest 
the  surplus,  in  their  own  names,  in 
securities  at  interest,  and  to  receive 
the  interest,  and  pay  and  apply  it  for 
the  use  and  benefit  of  his  wife  for  life, 
in  case  she  should  so  long  continue 
his  widow ;  and  afterwards  to  apply 
the  interest,  or  a  sufficient  part 
thereof,  towards  the  maintenance 
and  support  of  his  daughter  Isabella, 
until  she  should  attain  the  age  of 
twenty-five,   and,   as    soon    as    she 
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her  natural  life,  one  yearly  annuity  or  rent  charge  of  200Z.,        DoEd. 
to  be  issuing  and  payable  out  of  all  such  messuages,  lands,  ^. 

tenements,  and  real  estate  (except  his  estate  at  Fauld)  as  he  Ewaht. 
might  be  possessed  of  at  the  time  of  his  decease,  to  be  paid,  by 
the  trustees  after  named,  to  her  by  half-yearly  payments.  And 
he  devised  to  his  sister  Jane  Hodgson  the  dwelling-house,  &c., 
then  in  her  occupation,  situate  at  Fauld,  in  the  parish  of  Burgh 
by  Sands,  during  her  natural  life,  for  her  own  residence  only. 
And  he  devised  to  John  Forster,  therein  described,  and  to  the 
lessor  of  the  plaintiff  William  Hodgson  Cadogan  (by  his  then 
name  of  William  Hodgson),  and  Joshua  Anderson,  and  the 
survivors  and  survivor  of  them,  and  the  heirs  of  such  survivor, 
all  his  messuages,  lands,  and  tenements  situate  at  Moorhouse, 
Orton,  and  Burgh,  in  the  said  county  of  Cumberland,  and  all 
other  his  real  estate  whatsoever  and  wheresoever,  subject  to  the 
life  estate  of  his  *sister  Jane  Hodgson  in  his  real  estate  at  [  *638  ] 
Fauld,  and  charged  with  the  payment  of  the  said  annuity  or 
rent  charge,  and  also  with  so  much  of  his  just  debts,  legacies, 
funeral  expenses,  and  costs  of  proving  his  will,  as  the  residue  of 
his  personal  estate  and  effects  thereinbefore  mentioned  would 
not  extend  unto,  upon  the  several  trusts,  and  to  and  for  the 
several  uses,  ends,  intents,  and  purposes  following,  that  is  to  say: 
Upon  trust  to  receive  the  rents  and  issues  thereof,  and  to  pay 
and  apply  the  same  from  time  to  time,  as  and  when  the  same 
should  be  received,  unto  the  only  proper  use  and  behoof  of  the 
testator's  wife  Mary,  during  her  life,  in  case  she  should  so  long 
continue  his  widow;  and,  from  and  after  her  decease  or  marrying 
again,  which  should  first  happen,  then  **  upon  trust  to  apply  the 
said  rents,  issues,  and  profits  towards  the  maintenance  and 

should  attain  that  age,  to  pay  and  education,  and  support  in  the  mean 

assign  the  principal  and  unapplied  time.    But,  in  case  his  said  daughter 

interest  to  her ;    but,   in  case  she  should  happen  to  die  under  that  age, 

should  happen  to  die  before  attaining  and  without  leaving  lawful   issue, 

the  age  of  twenty-five,  leaving  lawful  then  he  gave  and  bequeathed  the 

issue,  then  in  tinist  to  pay  the  same  whole  of  such  surplus  of  his  personal 

to  such  issue,  share  and  share  alike,  estate  and  effects  unto  Major  William 

if  more  than  one,  as  soon  as  they  Hodgson  (one  of  the  trustees),  and 

should  respectively  attain  their  ages  the  testator's  natural  daughter  Jane 

of  twenty-one  years,  and  to  pay  the  Dalston  Hodgson,  in  equal  shares, 

interest  towi^s  tl^eir  maintenance,  share  and  share  ali]^e. 
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Doe  d.       support  of  my  said  daughter  Isabella,  until  she  shall  attain  the 
Cadogan  .  /.  < 

V.  age  of  twenty-five  years  ;  and,  from  and  after  her  attaining  that 

KwABT.  j^g^^  ^j^gj^  ^p^jj  trust,  as  to  my  real  estate,  subject  and  charged 
as'  aforesaid,  for  my  said  daughter  Isabella,  her  heirs  and 
assigns,  for  ever;  and  I  give  and  devise  the  same  to  her 
accordingly:  but,  in  case  it  should  happen  that  my  said  daughter 
Isabella  depart  this  life  without  leaving  issue  lawfully  begotten, 
then  I  give  and  devise  the  said  messuages,  lands,  tenements,  and 
real  estate,  unto  the  said  Major  William  Hodgson  and  the  said 
Jane  Dalston  Hodgson,  their  heirs  and  assigns,  for  ever,  as 
tenants  in  common."  And  the  will  provided  that,  if  the  said 
J.  D.  H.  should,  by  virtue  of  the  limitations  thereinbefore  con- 
tained and  hereinbefore  set  forth,  become  entitled  to  any  part  of 
the  said  testator's  said  real  estates,  the  annuity  of  20(M.  therein- 

[  *639  ]  before  given  to  her  should  cease.  And  the  testator  *ordained 
that  the  trustees,  for  the  performance  of  his  will,  and  in  order  to 
raise  money  for  the  payment  of  his  just  debts,  funeral  expenses, 
and  legacies,  should  and  might,  with  all  convenient  speed  after 
his  decease,  in  case  the  said  residue  of  his  personal  estate  should 
be  insufficient  for  that  purpose,  bargain,  and  sell,  and  alien  in 
fee  simple,  any  part  of  his  said  freehold  messuages,  lands,  and 
tenements  before  mentioned;  for  the  doing,  executing,  and 
perfect  finishing  whereof,  he  gave  to  his  trustees,  and  the 
survivors,  &c.,  and  the  heirs,  &c.,  full  power  and  absolute 
authority  to  grant,  alien,  bargain,  sell,  convey  and  assure  the 
same  premises,  or  any  part  thereof,  to  any  person  or  persons  and 
their  heirs  for  ever  in  fee  simple,  by  all  and  every  such  lawful 
ways  and  means  in  the  law  as  to  his  said  trustees,  or  the  surviyors 
or  survivor  of  them,  or  the  heirs  of  such  survivor,  or  to  his  or 
their  counsel,  should  seem  fit  and  necessary.  And  the  testator 
authorised  the  trustees,  and  the  survivors,  &c.,  and  the  heirs, 
&c.,  to  give  receipts  for  purchase-monies,  and  did  commit  the 
management  of  the  estates  and  fortunes  of  his  said  daughter  to 
his  said  trustees  and  executors  until  she  should  attain  the  age  of 
twenty-five  years :  and  he  appointed  the  said  trustees  executors 
of  his  will. 

The  testator  died  21st  May,  1880,  leaving  his  said  daughter 
Isabella  his  heiress  at  law;  and  the  will  was  duly  proved. 
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Mary,  the  wife  of  the  testator,  died  in  his  lifetime.    The  personal       i>oiE  d. 
estate  not  being  sufficient  for  the  payment  of  his  debts,  the  «. 

trustees,  in  pursuance  of  the  power  or  direction  in  that  behalf,       bwabt. 
sold  part  of  the  real  estate,  including  the  premises  devised  to  the 
testator's  sister  Jane  Hodgson  for  her  life. 

By  indentures  of  lease  and  release,  bearing  date  respectively 
*25th  and  26th  January,  1882,  the  release  being  made  between  [  ^^^  1 
the  said  Isabella  Hodgson  (who  had  then  attained  the  age  of 
twenty-one  years),  of  the  first  part,  William  Higley,  gentleman, 
of  the  second  part,  and  George  Saul,  gentleman,  of  the  third 
part,  for  barring  and  extinguishing  all  estates  tail  of  her  the 
said  Isabella  Hodgson,  of  and  in  the  hereditaments  devised  by 
the  said  will,  and  not  sold  as  aforesaid,  and  the  remainders  and 
reversions  thereon  expectant  or  depending,  and  for  assuring  and 
limiting  the  same  hereditaments  in  the  manner  in  the  said 
indenture  of  release  and  hereinafter  mentioned,  Isabella  Hodgson 
conveyed  to  William  Higley,  his  heirs  and  assigns,  all  those  the 
messuages  or  tenements,  &c.,  and  premises  thereinbefore  referred 
to,  and  by  the  said  will  of  Bichard  Hodgson  devised  to  or  in 
trust  for  the  said  Isabella  Hodgson,  her  heirs  and  assigns,  and 
not  sold  by  the  trustees  as  aforesaid,  to  hold  the  same,  with  the 
appurtenances,  unto  and  to  the  use  of  the  said  William  Higley, 
his  heirs  and  assigns,  for  ever,  to  the  intent  that  he  might  be 
immediate  tenant  of  the  actual  freehold  of  the  said  hereditaments 
and  premises,  so  that  one  or  more  good  and  perfect  common 
recovery  or  recoveries,  with  double  voucher,  might  be  had  and 
suffered  of  the  same;  in  which  recovery  or  recoveries  George 
Saul  was  to  be  demandant,  William  Higley  tenant,  and  Isabella 
Hodgson  vouchee,  who  was  to  vouch  over  the  common  vouchee. 
And  it  was  thereby  declared  that  the  said  recovery,  and  all  other 
recoveries  whatsoever,  of  the  said  hereditaments  (so  far  as 
Isabella  Hodgson  lawfully  or  rightfully  might  direct  the  uses 
thereof),  should  operate  and  enure  to  the  only  proper  use  and 
behoof  of  Isabella  Hodgson,  her  heirs  and  assigns,  for  ever. 

In  pursuance  of  the  said  indentures,  a  common  recovery  was,        [  64i  ] 
in  Hilary  Term,  2  Will.  lY.,  duly  had  and  suffered  of  the  said 
hereditaments  and  premises. 

By  indentures  of  leaae  and  release^  bearing  date  respectively 
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Doxd.       9th  and  10th  August,  1888,  the  release  being  made  between 
ADooAN     igabella  Hodgson,  of  the  first  part,  the  defendant  David  Ewart, 
BwABT.      q{  ^Jjq  second  part,  John  Forster  and  Simon  Ewart,  of  the  third 
part,  and  George  Saul  and  Silas  Saul,  of  the  fourth  part,  in 
consideration   of  the  marriage  then   intended  and  afterwards 
solemnised  between  Isabella  Hodgson  and  the  defendant,  Isabella 
Hodgson,  with  the  privity  and  approbation  of  the  defendant,  did 
convey  to  John  Forster  and  Simon  Ewart,  and  their  heirs,  the 
capital  and  other  messuages,  &c.,  therein  mentioned  and  described 
(being  the  hereditaments  devised  by  the  will  of  Bichard  Hodgson, 
and  not  sold  as  aforesaid),  with  the  appurtenances,  to  hold  the 
same  unto  John  Forster  and  Simon  Ewart,  and  their  heirs,  to 
the  use  (from  and  after  the  solemnisation  of  the  marriage)  of 
John  Forster  and  Simon  Ewart,  and  their  heirs  and  assigns, 
during  the  joint  lives  of  Isabella  Hodgson  and  the  defendant, 
upon  the  trusts  in  the  now  stating  indenture  of  release  declared ; 
and,  from  and  after  the  decease  of  Isabella  Hodgson,  or  of  the 
defendant,  which  should  first  happen,  to  the  use  of  the  survivor 
of  them,  and  his  or  her  assigns,  for  the  term  of  his  or  her  life, 
without  impeachment  of  waste;  remainder  to  the  use  of  John 
Forster  and  Simon  Ewart,  and  their  heirs,  &c.  (to  support  con- 
tingent remainders) ;  remainder  to  the  use  of  the  children  or 
issue  of  the  marriage,  as  the  said  Isabella  Hodgson  should  by 
will  appoint ;  and,  in  default  of  such  appointment,  to  the  use, 
[  *642  ]       &c.  (certain  estates  limited  in  favour  of  the  children  "^ot  the 
marriage) ;  and,  in  default  of  all  issue  of  Isabella  Hodgson  by 
the  defendant,  to  the  use  of  Isabella  Hodgson,  her  heirs  and 
assigns,  for  ever. 

By  indenture,  dated  9th  November,  1883,  made  between  the 
defendant  and  Isabella  his  then  wife  (formerly  the  said  Isabella 
Hodgson),  of  the  one  part,  and  John  Forster  and  Simon  Ewart 
of  the  other  part,  the  said  defendant  covenanted  and  agreed  that 
he  and  the  said  Isabella  his  wife  (she  thereby  consenting)  should 
and  would,  in  or  as  of  the  then  Michaelmas  term,  acknowledge 
and  levy  unto  the  said  John  Forster  and  Simon  Ewart,  and  the 
heirs  of  one  of  them,  one  or  more  fine  or  fines  sur  conuzance  de 
droit  come  ceo  &c.  of  the  hereditaments  comprised  in  the  said 
indenture  of  settlement^  with  their  appurtenances :  and  it  was 
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thereby  agreed  that  such  fine  or  fines,  and  all  other  fines,  con-       doe  d. 

veyances  and  assurances  of   the  same   hereditaments,  should  «. 

operate  and  enure  to  confirm  all  the  uses  and  trusts  in  the  said      Ewart. 

indenture  of  settlement  of  10th  August,  1833,  contained,  anterior 

to  the  limitation  to  the  use  of  Isabella,  then  the  wife  of  the  said 

defendant,  her  heirs  and  assigns,  and  all  the  powers  contained 

in  the  same  indenture,  and  to  assure  the  same  hereditaments 

(subject  as  aforesaid)  to  such  uses,  upon  such  trusts,  and  for 

such  intents  and  purposes,  as  the  said  Isabella  Ewart,  by  her 

last  will  or  testament  in  writing,  or  any  codicil  or  codicils  thereto, 

to  be  by  her  (notwithstanding  her  coverture,  and  whether  covert 

or  sole)  signed  and  published,  in  the  presence  of  and  attested  by 

three  or  more  witnesses,  should  direct,  limit,  or  appoint ;  and,  in 

default  of  such  direction,  limitation,  or  appointment,  and  so 

far  as  any  such  direction,  limitation,  or  appointment  ^should      [  *(>43  ] 

not  extend,  to  the  use  of  Isabella  Ewart,  her  heirs  and  assigns, 

for  ever. 

In  pursuance  of  the  lastly  mentioned  indenture  a  fine  was,  in 
or  as  of  Michaelmas  Term,  3  Will.  lY.,  duly  levied  of  the  said 
hereditaments,  and  proclamations  made  thereon. 

Isabella  Ewart,  by  her  last  will  and  testament,  or  testamentary 
writing,  dated  7th  January,  1834,  signed  &c.  (in  conformity  with 
the  power),  in  exercise  of,  and  after  reciting,  the  power  given  to 
her  by  the  indenture  of  9th  November,  1833,  and  the  fine  levied 
in  pursuance  thereof,  and  of  every  or  any  other  power  or 
authority  enabling  her  in  that  behalf,  did  direct,  limit,  and 
appoint,  that  the. several  hereditaments  situate  at  Moorhouse, 
&c.,  and  all  other  the  hereditaments  of  her  the  said  Isabella 
Ewart,  situate  at  or  near  Moorhouse  aforesaid,  or  elsewhere  in 
Cumberland,  should,  subject  to  such,  if  any,  of  the  uses  and 
trusts  anterior  to  the  power  of  appointment  so  given  or  reserved 
to  her,  as  under  or  by  virtue  of  the  said  indenture  of  9th 
November,  1833,  and  fine,  were  then  subsisting,  or  should  take 
efiiect,  be  and  remain  unto  and  to  the  use  of  her  husband  David 
Ewart,  his  heirs  and  assigns ;  and  she  did  accordingly  give  and 
devise  the  same  hereditaments  unto  and  to  the  use  of  the 
defendant,  his  heirs  and  assigns,  for  ever. 

Isabella   Ewart   died   in   January,    1834^   und^r  the  age  of 
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DoBd.  twenty-five  years,  without  leaving  any  issue  of  her  body,  but 
t,,  leaving  her  husband,  the  defendant,  her  surviving. 

KwABT.  j^  ^j^g  contended,  for  the  defendant,  that  either  the  trustees 

under  the  will  of  Bichard  Hodgson  took  the  legal  estate  in  fee 
simple  absolutely,  and  that  the  gift  over  to  the  lessor  of  the 
plaintiff  and  Jane  Dalston  Hodgson,  in  case  of  the  death,  without 

[  *fi^^  ]  leaving  issue,  of  *the  testator's  daughter  Isabella,  was  to  be 
construed  as  meaning  on  an  indefinite  failure  of  issue,  and  con- 
sequently that  she  was  equitable  tenant  in  tail ;  or  that  (the 
testator's  wife  having  died  in  his  lifetime)  the  trustees  took  an 
estate  only  for  so  many  years  as  the  said  Isabella  should  be 
under  twenty-five,  which  was  a  chattel  interest,  and  that  the 
devise  to  her  operated  as  an  immediate  gift  to  her  of  the  legal 
estate  of  freehold  for  an  estate  tail :  Or,  if  the  trustees  took  an 
estate  of  freehold  until  Isabella  attained  the  age  of  twenty-five 
years,  the  defect  occasioned  by  their  not  concurring  in  making  a 
tenant  to  the  praBcipe  for  the  recovery  suffered  by  her  before  her 
marriage  was  cured  by  stat.  8  &  4  Will.  IV.  c.  74,  s.  11,  which 
provides  *'  that  no  common  recovery  already  suffered  "  ''  shall  be 
invalid  in  consequence  of  any  person  in  whom  an  estate  at  law 
was  outstanding  having  omitted  to  make  the  tenant  to  the  writ 
of  entry  or  other  writ  for  suffering  such  recovery,  provided  the 
person  who  was  the  owner  of  or  had  power  to  dispose  of,  an 
estate  in  possession,  not  being  less  than  an  estate^ for  a  life  or 
lives  in  the  whole  of  the  rents  and  profits  of  the  lands  in  which 
such  estate  at  law  was  outstanding,  or  the  ultimate  surplus  of 
such  rents  and  profits  after  payment  of  any  charges  thereout, 
and  whether  any  surplus  after  payment  of  such  charges  shall 
actually  remain  or  not,  shall,  within  the  time  limited  for  making 
the  tenant  to  the  writ  for  suffering  such  recovery,  have  conveyed 
or  disposed  of  such  estate  in  possession  to  the  tenant  to  such 
writ ;  "  and  that,  consequently,  the  defendant's  late  wife,  by  the 
said  recovery,  acquired  either  the  legal  or  the  equitable  fee- 
simple;   and,  she  having  died   without  issue,  the  defendant, 

[  •eis  ]  *  under  and  by  virtue  of  the  fine  levied  by  him  and  his  wife, 
and  the  declaration  of  the  uses  thereof,  and  of  her  said  will,  had 
acquired  such  fee  simple  in  the  hereditaments  the  subject  of  the 
present  action. 
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It  was  contended,  for  the  lessor  of  the  plaintiff,  that  either       DoKd. 
the  trustees  under  the  will  of  Bichard  Hodgson  took  an  estate  «. 

of  freehold  in  the  devised  hereditaments  until  his  daughter  ^^^^t. 
Isabella  attained  the  age  of  twenty-five  years,  with  a  power, 
only,  to  sell  for  the  payment  of  debts  and  legacies,  and,  con- 
sequently, the  recovery  suffered  by  her  was  ineffectual  to  bar  her 
estate  tail  (if  any),  by  reason  that  the  trustees  did  not  join  in 
making  a  tenant  to  the  prtecipe  in  that  recovery,  in  which  case 
the  limitation  over  to  the  lessor  of  the  plaintiff  and  Jane  Dalston 
Hodgson,  upon  the  death  of  the  testator's  daughter  Isabella,  had 
taken  effect ;  or  else  that  the  said  Isabella  took  an  estate  in  fee 
simple  in  the  devised  bBreditaments,  subject  to  an  executory 
devise  over  to  the  lessor  of  the  plaintiff  and  Jane  Dalston 
Hodgson,  in  the  event  of  the  said  Isabella  dying  without  issue 
under  the  age  of  twenty-five,  or  without  leaving  issue  at  the 
time  of  her  death,  although  such  death  might  take  place  after 
that  age,  and,  consequently,  that  the  recovery  suffered  by  her  was 
ineffectual  to  bar  or  destroy  the  remainder  or  estate  by  the  said 
testator's  will  limited  to  the  lessor  of  the  plaintiff  and  the  said 
Jane  Dalston  Hodgson,  as  tenants  in  common  in  fee  simple. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
lessor  of  the  plaintiff  was  entitled  to  recover  in  this  action  a 
moiety  under  the  devise  to  him  and  the  said  Jane  Dalston 
Hodgson,  as  tenants  in  common  in  fee  simple,  of  such  of  the 
hereditaments  devised  by  the  *said  will  of  Bichard  Hodgson,  [  *646  ] 
as  were  not  sold  by  the  trustees  of  his  will. 

If  the  Court  should  be  of  that  opinion,  then  the  defendant 
agreed  that  judgment  should  be  entered  against  him  by  confes- 
sion, immediately  after  the  decision  of  this  case,  or  otherwise, 
as  the  Court  should  think  fit ;  and,  if  the  Court  should  be  of 
opinion  that  the  lessor  of  the  plaintiff  was  not  entitled  to 
recover  such  moiety  in  this  action,  then  he  agreed  that  judgment 
should  be  entered  against  him  of  nolle  prosequi,  immediately 
after  the  decision  of  this  case,  or  otherwise,  as  the  said  Court 
might  think  fit. 

The  case  was  argued  in  Easter  Term  last,  by  Sir  W.  W.  FoUett        1838. 
for  the  plaintiff,  and  Sir  F,  Pollock  for  the  defendant. 

Cur.  adv.  vult. 
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DoK  d.       Lord  Denman,  Gh.  J.  in  this  Term  (January  Slst)  delivered  the 
\  judgment  of  the  Court  (i)  : 

WART.  After  stating  the  nature  of  the  action,  the  terms  of  the  devise 

of  the  realty  by  Bichard  Hodgson,  and  the  other  principal  facts, 
with  the  points  put  for  the  respective  parties  in  the  case,  his 
Lordship  proceeded  as  follows. 

There  are  two  principal  questions  in  this  case. 

First,  whether  Isabella  Hodgson,  the  daughter  of  the  testator, 
[  *647  ]  took  an  estate  in  fee  with  an  executory  devise  *over  to  Major 
William  Hodgson  and  Jane  Dalston  Hodgson,  or  whether  she 
took  a  vested  estate  tail  with  remainder  over  to  the  same 
persons  ?  If  she  took  an  estate  in  fee  with  an  executory  devise 
over,  then  the  plaintiff  (who  is  now  called  Gadogan,  but  in  the 
will  called  Hodgson),  who  is  one  of  the  persons  named  in  the 
devise  over,  is  entitled  to  recover,  because  the  recovery  suffered 
by  Isabella  Hodgson  could  not  bar  the  executory  devise  over. 

But,  if  Isabella  Hodgson  took  a  vested  estate  tail  with 
remainder  over,  then  the  second  question  will  arise,  whether 
the  recovery  suffered  by  her  be  a  valid  recovery  sufficient  to 
bar  the  remainder  over  ? 

On  the  first  question,  the  words  of  the  will,  which  give  the 
estate  to  the  testator's  daughter,  Isabella  Hodgson,  her  heirs 
and  assigns  for  ever,  prima  facie  import  a  devise  in  fee  simple ; 
and  then  the  words  which  follow, ''  but,  in  case  it  should  happen 
that  my  said  daughter  Isabella  depart  this  life  without  leaving 
issue  lawfully  begotten,  then  I  give  the  said  messuages,  lands, 
tenements,  and  real  estate,  unto  the  said  Major  William  Hodgson 
and  the  said  Jane  Dalston  Hodgson,  their  heirs  and  assigns,  for 
ever,  as  tenants  in  common,"  would,  according  to  the  common 
and  ordinary  idiom  and  construction  of  the  English  language, 
independent  of  any  technical  rules  which  have  been  applied 
to  the  construction  of  legal  instruments,  imply  that  the  devise 
over  was  to  take  place  in  the  event  of  Isabella  dying  without 
issue  which  should  be  living  at  the  time  of  her  death  (2). 

(1)  April  25th,  1837.  Before  Lord  operation  in  and  after  the  year  1S38) 
Denman,  CL  J.,  Littledale,  Patteson,  by  the  29th  section  of  the  Wills  Act, 
and  Coleridge,  J  J.  1 837  (1  Vict.  c.  26).  as  stated  by  Loid 

(2)  See  the  construction  on  this  Denman  at  p.  812  below. — B.  C. 
point  settled  (as  to  wills  coming  into 
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But  the  law  has  prescribed  certain  limits  for  the  validity  of        Doe  d. 
executory  devises ;   and  one  of  them  is,  that  the  contingency  r. 

upon  which  an  estate  of  this  sort  is  *permitted  to  take  effect,  Ewart. 
shall  happen  within  a  short  space  of  time,  as  a  life  or  lives  in 
being,  and  some  few  years,  now  settled  at  twenty-one  years  and 
the  period  of  gestation ;  otherwise  it  would  be  in  a  testator's 
power  to  limit  an  estate  unalienable  for  generations  to  come, 
a  power  which  the  law  denies.  And  therefore,  where  an  execu- 
tory devise  is  limited  to  take  effect  after  an  indefinite  failure 
of  issue,  the  limitation  over  is  void. 

Under  this  rule,  if  the  limitation  be  to  take  effect  after  a 
dying  without  heirs  or  without  issue  generally,  that  is  con- 
sidered to  be  an  indefinite  failure  of  issue,  and  therefore  void. 
And  the  same  rule  holds  in  the  limitation  of  a  term  or  other 
personal  estate,  that  a  disposition  to  take  effect  after  failure 
of  the  heirs  of  the  body  or  dying  without  issue  generally, 
without  other  restriction,  is  too  remote ;  for  the  law  will  no 
more  admit  of  a  perpetuity  in  one  sort  of  estate  or  species  of 
property  than  in  another. 

But,  with  regard  to  executory  devises  of  terms  for  years  or 
other  personal  estates,  the  Courts  have  for  a  very  considerable 
time  very  much  inclined  to  lay  hold  of  any  words  in  the  will 
to  tie  up  the  generality  of  the  expression,  dying  without  issue, 
and  confine  it  to  dying  without  issue  living  at  the  time  of  the 
person's  decease.  There  are  a  great  variety  of  cases,  not  neces- 
sary to  be  referred  to,  illustrating  this  position;  and  we  may 
say,  without  any  doubts  that  the  words  of  the  present  will 
would,  if  the  question  arose  upon  a  term  for  years  or  other 
personal  estate,  now  be  held  to  mean  a  dying  without  issue 
living  at  the  death  of  the  daughter  Isabella^ 

But,  though  the  Courts,  in  the  case  of  personal  estates,  generally 
incline  to  pay  attention  to  any  circumstance  *or  expression  in  [  *649  ] 
the  will  that  seems  to  afford  a  ground  for  construing  a  limitation 
after  dying  without  issue  to  be  a  dying  without  issue  living  at  the 
death  of  the  party,  in  order  to  support  the  devise  over,  yet  in  the 
case  of  real  estate  it  seems  the  construction  is  generally  other- 
wise ;  and  the  reason  given  is,  that  the  interest  of  the  heir  is 
concerned^  who  is  said  to  be  always  favoured  in  our  law. 
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DoBd.  In  Target  v.  Gaunt  (i)  the  expression  dying  without  issue  is 

t,  recognised  as  having  two  senses :  first,  a  vulgar  sense,  and  that 

EwABT.  jg^  dying  without  leaving  issue  at  the  time  of  the  death ;  secondly, 
a  legal  sense,  and  that  is,  whenever  there  is  a  failure  of  issue : 
and  that  there  is  a  great  diversity  betwixt  the  devise  of  a  free- 
hold estate  for  life,  and,  if  A.  dies  without  issue,  then  to  B., 
and  a  devise  of  a  term  in  the  same  words. 

The  case  of  f'oHh  v.  Chapman  (2)  establishes  this  distinction. 
There  the  testator  gave  the  residue  of  his  real  and  personal 
estate  to  two  nephews,  W.  6.  and  W.  6.,  and,  if  either  of  them 
should  depart  this  life  and  leave  no  issue  of  their  respective 
bodies,  then  he  gave  the  said  [leasehold]  premises  to  other 
persons ;  upon  which  the  question  arose,  whether  the  limita- 
tion over  of  the  leasehold  premises  was  void  as  too  remote? 
The  Master  of  the  Bolls,  Sir  Joseph  Jbkyll,  was  of  opinion 
that  the  devise  over  was  void,  and  said  that,  if  the  words  had 
been,  if  A.  or  B.  should  die  without  issue,  the  remainder  over, 
this  plainly  would  have  been  void,  and  exactly  like  the  case 
of  Lore  v.  Windham  (3).     And  then  he  goes  on  to  say  "there 

[  •eso  ]  is  no  diversity  betwixt  a  *devi8e  of  a  term  to  one  for  life,  and 
if  he  die  without  issue,  remainder  over,  and  a  devise  thereof 
to  one  for  life«  with  such  remainder,  if  he  die  leaving  no  issue ; 
for  both  these  devises  seem  equally  relative  to  the  failure  of 
issue  at  any  time  after  the  testator's  death.*'  Afterwards,  in 
Trinity  Term,  1720,  this  case  coming  on  before  Lord  Parker 
on  an  appeal,  his  Lordship  reversed  the  decree,  and  said,  that, 
''  if  I  devise  a  term  to  A.,  and  if  A.  die  without  leaving  issue, 
remainder  over,  in  the  vulglar  and  natural  sense  this  must  be 
intended  if  A.  die  without  leaving  issue  at  his  death,  and  then 
the  devise  over  is  good ;  that,  the  word  '  die '  being  the  last 
antecedent,  the  words  'without  leaving'  issue  must  refer  to 
that."  Lord  Parker  also  observed,  *'  that  by  this  will  the 
devise  was  of  a  freehold  as  well  as  a  leasehold  estate  to  William 
Gore,  and,  if  he  or  Walter  died  leaving  no  issue,  then  to  the 
children  of  bis  brother  and  sister,  in  which  case  it  was  more 

(1)  1  P.  Wms.  432;  S.  C,  1  Eq.  (2)  1  P.  Wms.  663. 

Ca.  Abr.  193.  pi.  11 ;  GUb.  Eep.  Eq.  (3)  1  Sid.  450  \  8.  C.  I  Vint.  79 ; 

149  ;  10  Mod.  402.  1  Mod.  50. 
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difficalt  to  conceive  how  the  same  words,  in  the  same  will,  at       doe  d. 

/^  A  r^od  A  Iff 

the  same  time,  shoald  be  taken  in  two  different  senses.    As  to  v. 

the  freehold,  the  construction  should  be,  if  William  or  Walter  k^abt. 
died  without  issue  generally,  by  which  there  might  be  at  any 
time  a  failure  of  issue ;  and,  with  respect  to  the  leasehold, 
that  the  same  words  should  be  intended  to  signify  their  dying 
without  leaving  issue  at  their  death.  However,*'  the  Lord 
Chancellor  said,  ''it  might  be  reasonable  enough  to  take  the 
same  words,  as  to  the  different  estates,  in  different  senses,  and 
as  if  repeated  by  two  several  clauses."  Mr.  Peere  Williams,  in 
a  note  on  this  case,  says  that  by  the  will,  as  it  is  stated  above, 
from  the  registrar's  books,  in  the  statement  of  the  case  at  the 
Bolls,  and  on  the  appeal,  the  limitation  over  was  expressly 
restrained  to  the  leasehold ;  but  in  Lord  Macclesfield's  *notes  [  •661  ] 
that  word  is  omitted,  and  the  devise  over  is  general :  but  in 
Sheffield  v.  Lord  Orrery  (i)  Lord  Hardwicke  says  that  Mr. 
Williams  is  mistaken  in  this  note;  ''for,  upon  looking  into 
the  case,  it  appears  that  both  freehold  and  leasehold  were 
devised  by  the  same  words ;  but  probably  the  limitation  of  the 
real  was  overlooked,  and  so  omitted  by  the  register." 

The  words  in  that  case  are  in  effect  the  same  as  in  the  present ; 
the  words  there  being,  if  the  nephews  should  die  and  leave  no 
issue  of  their  respective  bodies ;  and,  in  the  present  case,  if  it 
should  happen  that  my  daughter  "depart  this  life  without 
leaving  issue  lawfully  begotten."  It  will  be  to  be  considered 
how  far  the  case  of  Foi'th  v.  Chajmian  (2)  has  been  recognized  or 
impugned  in  other  cases. 

In  Sheffield  v.  Lord  Orrery  (3),  before  cited,  Lord  Hardwickb 
recognises  the  doctrine  of  Lord  Macclesfield  in  Foiih  v.  Chap- 
man  (2),  that  the  same  words  may  have  different  constructions  to 
effectuate  the  intention  of  the  party. 

In  Walter  v.  Drew  (4),  where  the  will  was  that,  if  W.  W.,  the 
son  of  the  testator,  should  happen  to  die  and  leave  no  issue  of 
his  body  lawfully  begotten,  then,  after  the  death  of  W.,  he  gave 
and  bequeathed  all  his  lands  of  inheritance  to  his  son  Bichard 
and   his  heirs,   it  was  held  that  W.   took  an   estate  tail  by 

(1)  3  Atk.  288.  (3;  3  Atk.  282. 

(2)  1  P.  Wms.  663.  (4)  1  Com.  Eep.  372. 
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Doe  cL       implication,  which  was  barred  by  the  recovery ;  and  that  the 
«.  limitation  over  was  a  remainder,  and  not  an  executory  devise. 

EwABT.      r^Yxe  authority  of  that  case  is  also  confirmed  by  Lord  Habdwicke 

[  •662  ]  in  Southby  v.  Stonehome  (i),  where,  in  page  616,  *he  says,  **  The 
only  objection  to  this  construction  is,  that  this  will  not  construe 
the  words  according  to  her  expression  in  the  former  clause^  but 
puts  a  different  construction  upon  the  same  words  in  two  different 
events.  Now  that  that  may  be  done,  there  are  authorities,  and 
in  a  much  stronger  case,  viz.  Forth  v.  Chapman  (2)  ;  where  the 
greatest  difficulty  in  the  way  of  Lord  Macclbsfibld  was,  that 
the  freehold  and  leasehold  were  devised  by  the  same  words :  and 
yet  he  held,  those  words  were  to  receive  a  construction  accord- 
ing to  the  subject-matter."  And  he  again  repeats  what  he  had 
done  in  Sheffield  v.  Lord  Orrery  (s),  that  there  was  a  mistake  in 
Mr.  Williams's  note,  as  to  the  limitation  in  F'orth  v.  Chapman  (2), 
for  that  he,  Lord  Habdwigkb,  was  counsel  in  the  cause. 

In  Denn  d.  Geering  v.  Shenton  (4),  the  devise  was  to  Samuel 
Shenton  and  the  heirs  of  his  body  and  their  heirs  for  ever, 
chargeable  with  the  payment  of  81.  a  year ;  but,  in  case  the  said 
Shenton  should  ''die  without  leaving  issue  of  his  body,  then  I 
give  "  the  said  devised  premises  to  William  6.  and  his  heirs  for 
ever.  Lord  Mansfield  asked  Mr.  Cotvper  if  he  had  any  case  to 
show,  where,  upon  a  limitation  of  lands  upon  a  dying  without 
issue,  these  words  had  been  confined  to  a  dying  without  issue 
living  at  the  time  of  the  death.  The  distinction  is  taken 
''between  a  devise  of  lands  and  personal  estate:  in  the  latter 
case,  the  words  are  taken  in  their  vulgar  sense ;  that  is,  dying 
without  leaving  issue  at  the  time  of  his  death.  Li  the  former, 
they  are  taken  in  a  legal  sense  ;  and  that  is,  whenever  there  is  a 
failure  of  issue.'*     Lord    Mansfield   said,  "the   question   is, 

[  *653  ]  whether  the  "^grandson  took  an  estate  tail,  or  an  estate  in  fee  ? 
Now  the  devise  is  to  Samuel  Shenton,  and  the  heirs  of  his  body, 
and  their  heirs  for  ever;  but  the  words  'their  heirs  for  ever,' 
are  qualified  by  the  subsequent  words,  'in  case  he  shall  die 
without  leaving  issue,'  which  clearly  show  it  to  be  an  estate  tail ; 
and  then,  the  testator  gives  it  over  to  the  lessor  of  the  plaintiff; " 

(1)  2  Ves.  Sen.  611.  (3)  3  Atk.  288. 

(2)  1  P.  Wms.  663.  (4)  1  Cowp.  410. 
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and  he  adds,  ''  it  is  too  clear  to  admit  of  a  doubt."     There  the        Dead, 
words  were  "  without  leaving  issue."  v. 

In  Goodtitle  d.  Peake  v.  Pegden  (i),  which  was  the  devise  of  a      Ewabt. 
chattel  interest,  Lord  Eenyon  relies  upon  the  case  of  Forth  v. 
Chapman  (2),  without  any  objection. 

In  the  case  of  Daintry  v.  Daintry  (3),  Lord  Kbnyon  recognizes 
the  case  of  Forth  v.  Chaptnan  (2). 

In  Tenny  d.  Agar  v.  Agar  (4)  the  devise  was  to  the  devisor's 
son  John  Agar,  and  his  right  heirs  for  ever,  on  condition  of 
paying  certain  sums  to  his  daughter ;  ''  and,  in  case  my  said  son 
and  daughter  both  happen  to  die  without  leaving  any  child  or 
issue,'*  then  he  devised  the  reversion  and  inheritance  to  his 
cousin  Eichard,  and  his  right  heirs  for  ever.  John  Agar  suffered 
a  recovery ;  and  the  question  was,  whether  he  took  an  estate  tail, 
or  whether  there  was  a  valid  executory  devise  to  Bichard  ?  The 
Court  held  that  John  Agar,  the  son,  took  an  estate  tail,  which 
was  well  barred  by  the  recovery ;  and  Mr.  Justice  Le  Blanc  said 
there  was  no  case  where  the  words  **  die  without  leaving  issue,'* 
simply,  have  been  adjudged  to  mean  ''  without  leaving  issue  at 
the  time  of  the  death  :  "  and  he  added,  "  in  Porter  v.  Bradley  (5) 
there  were  also  the  words  behind  him." 

In  Dansey  v.  GriJithH  (6)  Eichard  Dansey  devised  his  estates  [  654  ] 
to  his  eldest  son,  Dansey  Bichard  Dansey,  and  his  heirs  for  ever ; 
but,  if  it  should  so  happen  that  his  eldest  son  should  die  and 
leave  no  issue,  then  he  devised  his  estates  to  his  son  W.  Dansey 
and  his  heirs ;  and,  if  he  should  die  without  issue,  then  to  his 
son  E.  C.  Dansey ;  and,  in  the  like  case,  to  his  son,  G.  H.  D. ; 
and,  in  the  like  case  to  his  son  J.  D. ;  and,  in  failure  of  issue 
from  him,  to  the  eldest  surviving  son  of  his  sister  Mary  and  his 
heirs.  The  testator  died,  leaving  his  eldest  son  surviving  him :  and 
the  question  sent  by  the  Master  of  the  Bolls  was,  what  estate 
the  eldest  son  took.  And  the  Court  certified  their  opinion  that 
the  eldest  son,  D.  B.  Dansey,  took  an  estate  tail  under  the  will. 

There  is  also  the  case  of  Doe  d.  Ellis  v.  Ellis  (7).     The  testator 

(1)  1  E,  E.  606  (2  T.  E.  720).        (5)  1  E.  E.  675  (3  T.  E.  143). 

(2)  1  P.  Wms.  663.  (6)  16  E.  E.  383  (4  M.  &  S.  61). 


(3)  3  E.  E.  179  (6  T.  E.  307).        (7)  9  East,  382 

(4)  12  East,  253 
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Doe  d.       devised  to  his  eldest  son  Joseph,  his  heirs  and  assigns  for  ever, 

r.  the  estate  in  question ;  but,  in  case  his  son  Joseph  should  die 

WART.      without  issue,  he  devised  the  same  to  the  child  or  children  with 

which  his  wife  was  enseint,  his  or  her  heirs  and  assigns  for  ever; 

and  it  was  held  that  Joseph  took  an  estate  tail. 

There  is  also  the  case  of  Brice  v.  Smith  (i),  which  was  referred 
to  by  Lord  Ellbnborouoh  in  Doe  d.  EUis  v.  Ellis  (2).  There 
the  testator  devised  the  premises  to  his  son  Philip  and  his  heirs 
for  ever,  and  other  estates  to  other  sons  and  their  heirs ;  and 
then  he  adds,  "in  case  any  of  my  said  children"  ''shall  die 
without  issue,  then  I  give  the  estate  of  him  or  them  so  dying 
unto  his  or  their  right  heirs  for  ever :  "  held  an  estate  tail. 

And  also  Roe  v.  Scott  in  Mr.  Fearne's  manuscripts,  and  which 
[  *655  ]  is  published  in  the  notes  of  Butler's  edition  (3) :  *there  the 
testator  devised  certain  lands  to  his  son  James,  and  his  heirs 
and  assigns  for  ever  ;  and  other  lands  to  his  son  John,  and  his 
heirs  and  assigns  for  ever ;  and  other  lands  to  his  son  Thomas, 
and  his  heirs  and  assigns  for  ever :  and,  if  either  of  his  sons 
should  depart  this  life  without  issue  of  him  so  dying,  then  to  the 
survivor ;  and,  if  they  should  all  die  without  such  issue,  then  to 
his  daughters  and  their  heirs  and  assigns  for  ever :  held  an  estate 
tail  in  Thomas. 

But  none  of  those  three  last  cases  have  the  words  "  leaving 
issue ;  *'  and  it  is  beyond  all  doubt  that,  if  a  man  devised  in  such 
manner  as  in  these  three  cases,  the  words,  ''  if  he  die  without 
issue,''  in  legal  construction  mean  an  indefinite  failure  of  issue: 
and  the  same  words  also  without  more  words,  even  in  personal 
estates,  import  an  indefinite  failure  of  issue. 

In  opposition  to  these  cases  are  Poi-ter  v.  Bradley  (4)  and  Roe 
d.  Sheers  v.  Jeffery  (5),  both  decided  in  this  Court  while  Lord 
Kenyon  was  Chief  Justice,  and  which  are  particularly  entitled  to 
attention  from  the  very  great  knowledge  which  that  learned  Lord 
possessed  upon  all  matters  relating  to  real  property. 

In  the  case  of  Porter  v.  Bradley  (4)  the  testator  devised  to  his 
son  Philip   Dobin,   his   heirs   and    assigns   for  ever,   all  that 

(1)  WiUes,  1.  9tlied. 

(2)  9  East,  382.  (4)  1  B.  B.  675  (3  T.  B.  143). 

(3)  Fearne's  Cont.  Rem.  473,  n,  («),  (5)  7  T.  B.  689. 
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messuage,  &e. ;  "  but  my  will  is  that  in  case  my  said  son  Philip        Dox  d. 
Dobin  shall  happen  to  die  leaving  no  issue  behind  him,  then  my  ^^ 

said  wife  "  "  shall  receive  and  take  the  rents,  issues,  and  profits"  Kwabt. 
during  her  widowhood  ;  **  and  after  her  decease,"  ''  I  give  and 
devise  the  same,  for  want  of  issue  "  "as  aforesaid,  unto  my  son 
James  Dobin,  his  heirs  and  assigns  for  ever;"  "but  in  case 
*my  son  James  Dobin  shall  happen  to  die  before  my  son  Philip,  [  •^sfi  ] 
and  the  said  Philip  shall  not  leave  any  issue  of  his  body  begotten, 
then  my  will  is,  that  my  said  lands  shall  be  sold,  and  equally 
divided  between  my  six  daughters"  "and  their  issues."  One 
question  was,  what  estate  Philip  Dobin  took  under  the  will  of  his 
father?  Lord  Ebnyon,  after  stating  the  words  of  the  devise, 
says,  "  The  first  question  that  arises  in  this  case  is,  whether  this 
is  an  estate  tail  or  in  fee  ?  The  first  part  of  the  devise  to  Philip 
Dobin  priind  facie  carries  a  fee ;  for  it  is  to  him,  his  heirs,  and 
assigns  for  ever :  but  it  is  clear  that  those  words  may  be 
restrained  by  subsequent  ones  so  as  to  carry  only  an  estate  tail. 
And  a  long  string  of  cases  may  be  cited  in  order  to  show  that 
where  an  estate  is  limited  to  a  man  and  his  heirs  for  ever,  and, 
if  he  die  without  leaving  heirs,  then  to  his  brother,  or  to  any 
person  who  may  be  his  heir,  those  words  shall  not  have  their  full 
legal  operation,  but  shall  be  restrained  to  heirs  of  a  particular 
kind,  namely,  heirs  of  the  body.  If  the  subsequent  part  of  this 
devise  had  been  '  and  in  case  he  shall  die  without  heirs,  then 
over,'  it  would  have  given  to  P.  Dobin  an  estate  tail,  which  he 
might  have  barred  by  the  recovery.  But  here  the  words  are 
*  but  in  case  he  shall  happen  to  die,  leaving  no  issue  behind 
him ; '  which  makes  a  very  material  difference,  and  brings  it 
within  the  case  of  Pelh  v.  Brown  (i)  which  is  the  foundation,  and 
as  it  were  the  Magna  Gharta  of  this  branch  of  the  law.  This 
question  arose  soon  after  executory  devises  were  first  taken  notice 
of,  which  was  in  the  reign  of  Queen  Elizabeth.  And  that  doctrine 
has  never  been  since  doubted  by  the  courts  of  law.  *But  the  [  *6a7  ] 
defendant's  counsel  has  attempted  to  distmguish  this  case  from 
that  of  Pells  v.  Brown  (i) ;  because  there  the  words  are  '  If  Thomas 
(the  first  devisee)  died  without  issue,  living  William  his  brother : ' 
but  it  is  to  be  observed  that  there  are  words  in  this  case  "  {Porter 

(1)  Cro.  Jac,  590, 
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Doe  d.       v.  Bradley)  "  equivalent  to  those,  namely,  '  If  P.  Dobin  shall  die, 
^^  leaving  no  issue  behind  him.'     If  indeed  only  the  first  words 

KwABT.  ^  leaving  no  issue  '  had  been  used,  they,  according  to  the  opinion 
of  Lord  Macclesfield  in  Forth  v.  Chapman  (i),  must  be  restrained 
to  leaving  issue  at  the  time  of  his  death.  But  it  is  contended, 
that  rule  is  confined  to  chattel  interests  only : "  yet  **  it  would  be 
very  strange  if  these  words  had  a  different  meaning  when  applied 
to  real  and  personal  property.  If  such  a  distinction  existed  in  the 
law,  it  certainly  would  not  agree  with  the  rule  lex  plus  laudatur 
quando  ratione  probatur:  but  it  is  not  founded  in  law.  And 
there  are  even  additional  words  in  this  case,  '  leaving  no  issue 
behind  him ; '  which  necessarily  import  that  the  testator  meant 
at  the  time  of  his  son's  death.  The  subsequent  parts  of  the  will 
also  convey  the  same  idea :  "  and  then  he  states  the  other  parts 
of  the  will.  The  Court  of  King's  Bench  certified  to  the  Court  of 
Chancery  that  Philip  Dobin  took  an  estate  in  fee  simple  in  the 
premises  above  devised  to  him  :  but,  as  Philip  died  without  issue 
living  at  the  time  of  his  death,  they  were  of  opinion  that  the 
further  disposition  made  by  the  testator  in  that  event  was  good 
by  way  of  executory  devise. 

In  Roe  d.  Sheers  v.  Jeffery  (2)  the  testator  devised  the  pre- 
mises in  question  to  his  wife  for  life  ;  after  her  decease,  to  his 

[  *658  ]  daughter  for  life ;  after  her  decease,  to  *his  grandson  and  his 
heirs  for  ever ;  but,  in  case  his  grandson  should  depart  this  life 
and  leave  no  issue,  then  that  the  premises  should  be  and  return 
unto  the  three  daughters  of  W.  and  M.  Friswell,  or  the  survivor 
or  survivors  of  them,  to  be  equally  divided  betwixt  them,  share 
and  share  alike.  The  question  was,  whether  the  grandson  took 
an  estate  tail,  or  an  estate  in  fee  with  an  executory  devise  over. 
Lord  Kenyon  made  the  same  remark  as  in  Porter  v.  Bradley  (3), 
''  That  the  very  same  words  in  the  same  clause  in  a  will,  should 
receive  one  construction  as  applied  to  one  species  of  property, 
and  another  construction  as  applied  to  another,"  not  being 
**  reconcileable  with  reason  :  "  but  he  added,  "  that  if  it  had 
become  a  settled  rule  of  property,  it  might  be  dangerous  to 
overturn  it."     The  case  stood  over;  and  Lord  Kbnyon,  in  giving 

(1)  1  P.  Wms.  663.  (3)  1  B.  R.  676  (3  T.  B.  148). 

(2)  7  T.  B.  §89. 
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the  jadgment  of  the  Court,  said  that,  in  looking  through  the       Doe  d. 

Cadooan 

whole  of  the  will,  the  Court  had  no  doubt  but  that  **  the  testator  r. 

meant  that  the  dying  without  issue,  was  confined  to  a  failure  of  ^wabt. 
issue  at  the  death  of  the  first  taker ;  for  the  persons  to  whom  it 
is  given  over  were  then  in  existence,  and  life  estates  are  only 
given  to  them ;  "  and  that  there  was  no  doubt  about  the  testator's 
intention.  And  it  was  held  that  the  devise  over  was  a  good 
executory  devise. 

In  Doe  d.  Bamfield  v.  Wetton  (i)  the  testator  devised  the  pre- 
mises in  question  to  his  wife  for  her  life,  and,  after  her  death, 
his  freehold  and  leasehold  premises  to  Francis  Barnfield,  his 
heirs,  executors,  and  administrators,  upon  trust  to  permit  his 
son  John  to  take  the  rents  and  profits  for  his  life  ;  and,  after  his 
*death,  upon  trust  for  all  the  sons  and  daughters  of  his  son  [  *659  ] 
John  and  their  heirs;  and,  after  the  death  of  his  wife,  he 
devised  his  copyhold  premises  to  his  daughter  Susannah,  her 
heirs  and  assigns  for  ever :  but,  if  his  daughter  should  happen 
to  die  leaving  no  child  or  children,  lawful  issue  of  her  body, 
living  at  the  time  of  her  death,  then  he  devised  the  premises  to 
Francis  Bamfield  and  his  heirs,  upon  trust  &c.  It  was  held  to 
be  an  executory  devise  ;  and  it  seems  quite  clear  it  must  be  so ; 
because  the  dying  without  issue  was  limited  to  the  life  of 
Susannah,  the  daughter,  and  therefore  fell  within  the  case  of 
PeUs  V.  Brown  (2)  and  other  similar  cases. 

In  the  case  of  Crooke  v.  De  Vandes  (a)  Lord  Eldon  thus 
expresses  himself,  in  page  208.  ''  When  I  read  the  case  of  Porter 
V.  Bradley  (4),  speaking  with  all  due  deference  to  the  learned 
Judge,  who  expressed  that  dictum,  it  appeared  to  me,  that  it 
went  to  shake  settled  rules  to  their  very  foundation.  I  had  heard 
the  case  of  Forth  v.  Chapman  (6)  cited  for  years,  and  repeatedly 
by  Lord  Kbnyon  himself,  as  not  to  be  shaken.  I  never  knew  it 
shaken;  and  if  Porter  v.  Bradley  (4)  has  not  since  been  disturbed 
in  the  Court  of  King's  Bench,  upon  the  principle,  expressed  by 
Lord  Alvanlet  in  Campbell  v.  Campbell  (6),  against  shaking 
settled  rules,  I  will  not  add  to  the  authority  of  that  dictum.'' 

(1)  2  Bob.  &  P.  324,  (4)  3  T.  E.  143. 

(2)  Cro.  Jac.  590.  (5)  1  P.  Wms.  663. 

(3)  9  Ves.  197.  (6)  4  Br.  C.  C.  18, 
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Dob  d.  In  Elton  v.  Eason  (i)  Sir  William  Grant,  the  Master  of  the 

«.  Bolls,  thus  begins  his   judgment:    ''There  is  no  reason   why 

EwART.      ^Yie  same  words  may  not   be  differently  construed,  when  they 

[  *660  ]  apply  to  different  descriptions  of  property,  ^governed  by  different 
rules.'*  And,  in  another  part,  he  says  "  the  case  of  Crooke  v. 
De  Vande8{2),  in  which  the  Lord  Chancellor  expresses  his 
opinion  very  strongly  in  favour  of  the  distinction  in  Forth  v. 
Chapman  (3)  (and  Lord  Hardwicke  has  repeatedly  recognised  it) 
appears  to  be  just  as  strong  as  this." 

After  these  remarks  of  Lord  Eldon  and  Sir  Willum  Grant, 
we  cannot  consider  the  case  of  Porter  v.  Bradley  (4)  to  have 
overturned  the  case  of  Forth  v.  Chairman  (8),  and  the  more  sOy 
as,  since  that  case,  there  have  been  the  two  cases  of  Tenny  d. 
Agar  v.  Agar  (5),  and  Dansey  v.  Griffiths  (6),  in  this  Court,  above 
cited,  directly  the  other  way.  And,  if  the  case  of  Porter  v. 
Bradley  (4)  be  supportable  at  all,  it  can  only  be  on  the  ground 
of  the  words  ''  behind  him  "  being  introduced  after  the  words 
**  leaving  no  issue  " ;  and  which  distinction  is  observed  upon  by 
Mr.  Justice  Le  Blanc  in  his  judgment  in  Tenny  d.  Agar  v. 
Agar  (5).  And,  with  regard  to  Roe  d.  Sheers  v.  Jeffery  (7),  that 
case,  if  supportable  at  all,  can  only  be  so  on  the  ground  of  the 
devise  over  being  of  life  estates.  In  Barlow  v.  Salter  (8)  Sir 
William  Grant  says  that  in  Roe  d.  Slieers  v.  Jeffery  (7)  the 
devise  over  was  only  of  life  estates,  and  on  that  ground  Lord 
Kenyon  compared  it  to  Pells  v.  Brown  (9). 

We  have  made  these  remarks,  as  applicable  to  the  words  of 
the  will,  as  we  do  not  think  that  there  are  any  parts  of  it  which 
show  any  intention  to  be  inferred  different  from  what  the  words 
import  in  their  general  legal  signification ;  and,  upon  the  whole, 

[  *66i  ]  we  come  to  the  conclusion  *that,  as  the  case  originally  stood,  the 
daughter  Isabella  took  an  estate  tail.  If  indeed  the  words  of 
the  will  had  been,  "  but  in  case  it  should  happen  that  my  said 
daughter  Isabella  depart  this  life  before  she  shall  attain  the  age 

(1)  12  E.  K.  142  (19  Vea.  77).  (6)  16  E.  R.  383  (4  M.  &  S.  61). 

(2)  9  Vee.  197.  (7)  7  T.  E.  589. 

(3)  1  P.  Wms.  663.  (8)  17  Ves.  483. 

(4)  3  T.  E.  143.  (9)  Cro.  Jac.  590, 
(o)  12  East,  253, 
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of  twenty-five  years,  and  without  leaving  issue  lawfully  begotten,"       Dok  d. 
the  addition  of  the  words  **  before  she  shall  attain  the  age  of  «. 

twenty-five  years,  and  "  might  have  varied  the  case  ;  and  it  might  ^wabt. 
be  contended  that  these  words  would  make  it  a  dying  without 
leaving  issue  living  at  the  time  of  the  death  before  twenty-five. 
However,  there  are  not  any  similar  words  in  the  will,  and  the 
former  part  of  the  will  does  not  import  them ;  for,  though 
Isabella  is  not  to  enter  into  the  receipt  of  the  rents  and  profits 
till  she  attains  the  age  of  twenty-five  years,  yet  the  devise  over 
is  not  to  depend  at  all  upon  her  dying  under  that  age,  but  on 
her  leaving  issue.  And  it  is  not  necessary  to  consider  the  cases 
referred  to  in  the  argument  on  that  point.  When  the  age  to 
which  a  person  is  to  attain,  and  the  dying  without  issue,  are  to 
form  the  basis  of  the  devise  over,  sometimes  the  word  ''and'' 
is  mentioned,  and  at  other  times  the  word  ''or,"  and  the  reason- 
ing is  formed  upon  those  words :  but  here  is  the  total  absence 
of  one  of  the  branches. 

So  far  we  have  commented  upon  the  will  as  originally  set  out 
[n  the  case.  But  the  Court,  when  this  case  was  first  begun  to  be 
argued,  directed  the  whole  will  to  be  introduced  into  and  to  form 
part  of  the  case.  And  by  the  will,  as  fully  set  out,  after 
bequeathing  his  household  furniture,  &c.,  to  his  wife,  he  gives 
the  residue  &c.  (his  Lordship  here  read  the  bequests  of  the 
personalty  (i)).  It  will  be  seen  by  that,  the  testator  makes  *a  [  *662  ] 
provision  as  to  his  daughter  dying  under  twenty-five  years  of 
age,  and  without  leaving  issue ;  which  shows  that  he  knew  what 
would  be  the  effect  of  those  words;  and,  therefore,  from  his 
silence  when  he  comes  to  the  limitation  of  the  real  estate,  where 
no  such  words  or  any  words  of  similar  import  are  introduced,  it 
seems  to  follow  that  he  did  not  mean  that  they  should  be  taken 
into  consideration;  and  that  the  words  must  speak  for  them- 
selves, according  to  their  general  legal  import.  And,  therefore, 
the  objection  to  the  same  words  being  construed  into  two 
different  senses,  as  to  the  real  and  personal  estate,  does  not 
apply  to  the  present  will. 

It  has  been  argued  in  one  of  the  former  cases,  Dansey  v. 

(1)  AnUy  p.  790. 
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DoBd.       Griffiths  (i),  that  in  Forth  v.  Chapman  (2),  and  most  of  the  other 
9.  cases  cited  as  to  this  point,  where  the  subsequent  words  on  which 

EwABT.  ijjjg  remainder  over  was  limited  were  held  to  give  an  estate  tail 
to  the  first  taker,  the  estate  was  limited  to  the  first  taker  indefi- 
nitely, and  not  by  words  of  inheritance.  But,  notwithstanding 
that,  the  Court  held  in  the  case  that  the  first  taker  had  an  estate 
tail :  and  in  several  of  the  cases  above  cited  there  were  words  of 
inheritance  in  the  estate  of  the  first  taker  :  and  the  Courts  have 
never  gone  upon  any  distinction  of  that  sort. 

And,  upon  the  whole,  we  come  to  the   conclusion  that  the 
daughter  Isabella  took  an  estate  tail  (a). 
[  663  J  Then,  assuming  that  Isabella  took  an  estate  tail,   another 

question  is,  whether  the  estate  tail  be  vested  in  her  before  she 
attains  the  age  of  twenty-five  years. 

In  Boraston's  case  (4)  the  testator  devised  to  Thomas  Amery 
and  his  wife  the  premises  in  question  for  eight  years,  and  after 
the  said  term  to  remain  to  his  executors  until  Hugh  Boraston 
should  attain  his  age  of  twenty-one  years,  ''and  the  mesne 
profits  to  be  employed  by  my  executors  towards  the  performance 
of  this  my  last  will; "  and,  when  the  said  Hugh  shall  attain  the 
age  of  twenty-one  years,  **  then  I  will  that  he  shall  enjoy  "  the 
premises  ''  to  him  and  to  his  heirs  for  ever."  Hugh  Boraston 
died  at  the  age  of  nine  years.  The  Court  said  (5)  the  case  at  Bar 
was  no  other  in  effect,  but  that  a  man  devises  his  lands  to  his 
executors  for  the  payment  of  his  debts,  until  his  son  shall  have 
come  to  his  full  age  of  twenty-one  years,  remainder  to  his  son 
in  fee:  ''for  although  these  are  adverbs  of  time,  'when,'  &c. 
'  and  then,'  &c.  yet  they  do  not  amount  to  make  any  thing 
precede  the  settling  of  the  remainder,  no  more  than  in  the 
common  case." 

(1)  16  B.  E.  383  (4  M.  &  S,  64).  R.  B.  728  (1  Taunt.  174) ;  Olover  v. 

(2)  1  P.  Wms.  663.  Monrktoii,  28  R.  R.  559  (3  Bing.  13) ; 

(3)  On  this  point,  the  following  Read  v,  Snell,  2  Atk.  646 ;  2  Powell 
authorities  were  cited  in  argument,  on  Devises,  205,  3rd  ( Jarman's)  ed. ; 
besides  those  mentioned  in  the  judg-  Murray  y.  Addenbrook,  28  R.  R  144 
ment :  Pleydtll  v.  Pleyddl,  1  P.  Wms.  (4  Russ.  407) ;  Bradshaw  v.  Skilhwk, 
748 ;  Bonn  v.  Penny,  13  R.  R.  255  42  R.  R.  581  (2  Bing.  N.  C.  182). 
(19  \  es.  545 ;  1  Mer.  20) ;   Wilkinson         (4)  3  Co.  Rep.  19  a. 

V.  South,  7  T.  R.  555  ;  Price  v.  Hunt,  (5)  Fol.  21  a. 

Follexf.  645;   JEastman  v.  Baker,  9 
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In  Mansfield  v.  Dttgard  (i)  the  testator  devised  to  his  wife  till        Dob  d. 
his  son  shoald  attain  the  age  of  twenty-one  years,  and,  when  his  r, 

son  should  attain  the  age  of  twenty-one  years,  then  to  his  son  Ewart. 
and  his  heirs :  his  son  died  at  the  age  of  thirteen  years  ;  and  it 
was  held  that  the  wife's  estate  determined  at  his  decease,  and 
that  the  remainder  vested  in  the  son  upon  the  testator's  death, 
and  did  not  expect  the  contingency  of  his  attaining  twenty-one 
years. 

In  Ooodtitle  d.  Hayward  v.  Wliitby  (2)  the  testator  *devised  [  •ee*  ] 
the  premises  in  question  to  trustees  and  their  heirs,  in  trust  to 
lay  out  the  rents  and  profits  for  the  maintenance  of  his  nephews 
during  their  minorities,  and,  when  and  as  they  should  attain 
their  ages  of  twenty-one  years,  to  remain  to  them  and  their  heirs. 
It  was  held  that  the  nephews  took  the  fee  immediately. 

In  Denn  d.  Satterthwaite  v.  Satterthvjaite  (8)  Clement  Satter- 
thwaite  devised  the  premises  to  William  Satterthwaite  his  fourth 
son,  for  the  use  of  William  Satterthwaite,  the  son  of  the  said 
William,  for  his  maintenance  and  education,  till  he  attained  the 
age  of  twenty-one  years ;  after  which  he  devised  the  same  to 
William  Satterthwaite,  the  grandson,  and  his  heirs.  The  Court 
was  clear  that  William,  the  father,  was  only  in  the  nature  of  a 
guardian  to  William,  his  son,  and  that  the  fee  simple  vested 
instantly  in  William,  the  son. 

In  Doe  d.  Wheedon  v.  Lea  (4)  the  testator  devised  the  premises 
to  Thomas  Lea  and  Edward  Johnston,  their  heirs  and  assigns, 
to  hold  them  to  them  and  their  heirs  until  Michael  Lea,  then  an 
infant  of  thirteen  years  of  age,  should  attain  the  age  of  twenty- 
four  years,  on  condition  that  they  should,  out  of  the  rents  and 
profits,  during  all  that  time,  keep  the  buildings  in  repair ;  also 
he  devised  to  the  said  Michael  Lea,  his  heirs  and  assigns  for 
ever,  when  and  so  soon  as  he  should  attain  his  age  of  twenty- 
four  years,  the  premises  in  question,  and  directed  the  trustees 
to  surrender  the  premises  accordingly.  Michael  Lea  attained 
the  age  of  twenty-one  years,  but  died  under  the  age  of  twenty- 
four  years.  Lord  Kenyon  said,  **  The  only  question  is,  whether, 
in  the  event  of  Michael  Lea  dying  before  he  attained  his  age  of 

(1)  1  Eq.  Ca.  Abr.  195,  pi.  4.  (3)  1  W.  Bl.  519. 

(2)  1  BuiT.  228,  (4)  1  B,  R.  681  (3  T.  E.  41). 
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Dob  d.  t^venty-foar,  *thi8  was  a  vested  interest  in  him,  descendible  to 

,..  his  heir-at-law.'*     '*  And  I  conceive  that  there  can  be  no  doubt 

KWABT. 


[  •665  ] 


on  this  question.  It  has  been  argued,  that  it  depended  on  a 
condition  precedent,  and  that  not  having  happened,  that  the 
estate  never  vested  in  Michael  Lea."  "  The  only  case  cited  in 
support  of  it  is  that  of  Broivnsword  v.  E  hvarda  (i) :  but  it  must 
be  remembered  that  the  words  there  are  very  different  from  the 
present.  There  it  was  '  if  he  should  attain  the  age  of  twenty-one : ' 
but  the  words  in  this  case  only  denote  the  time  when  the 
beneficial  interest  was  to  accrue."  The  other  two  Judges  in 
Court,  Mr.  Justice  Ashhurst  and  Mr.  Justice  Grosb,  gave  their 
opinions  to  the  same  efifect. 

There  is  .  also  on  this  point  the  case  of  Doe  d.  MorrU  v. 
Underdoivn  (2). 

We  think  these  cases  quite  sufficient  to  show  that  the  estate 
tail  of  Isabella  was  vested  on  the  death  of  the  testator,  her 
mother  having  died  in  his  lifetime  (3). 

We  may  here  observe  that  this  may  perhaps  be  the  last  time 
of  the  question,  as  to  the  effect  of  dying  without  issue,  being 
agitated :  for,  by  the  Act  7  Will.  IV.  &  1  Vict.  c.  26,  s.  29,  which 
takes  effect  at  the  beginning  of  this  year,  all  these  expressions 
of  "die  without  issue,"  or  "  die  without  leaving  issue,"  or  any 
other  words  which  may  import  a  failure  of  issue,  shall  be  construed 
to  mean  a  want  or  failure  of  issue  in  the  lifetime  of  the  party ; 
and  therefore  the  fifty-seven  cases  alluded  to  by  Lord  Ellbn- 
BOROUOH,  in  Doe  d.  EUia  v.  Ellis  (4),  as  having  been  mentioned 
I  ♦666]  by  Lord  Thurlow  in  *Pigge  v.  Bensley{5),  as  having  occurred 
on  this  head,  as  well  as  several  others  since  that  time,  may  be 
considered  as  out  of  our  reports,  except  as  to  wills  made  before 
the  present  year. 

The  second  question  is,  assuming  Isabella  to  have  a  vested 
estate  tail,  whether  the  recovery  suffered  by  her  was  sufficient 
to  bar  the  estate  tail :  and,  to  do  that,  it  is  necessary  to  consider 
what  estate  the  trustees  took  under  the  will.     This  Court  had 

(1)  2  Yes.  Sen.  243.  the   authorities    mentioned    in    the 

(2)  Willee,  293.  judgment. 

(3)  On  this  point,  Driver  d.  Frank         (4)  9  East,  386. 

V.  Frank,  15  E.  B.  385  (3  M.  &  S.  (5)  1  Br.  C.  0.  190, 

25),  was  cited  in  ar^^ument,  beside^ 
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occasion,  a  short  time  ago,  to  consider  the  question,  what  estate       Doxd. 

Cadooan 

trustees  took  under  a  will,  in  the  case  of  Doe  d.  Shelley  v.  r. 

Edlin  (1) ;  in  which  they  adopted  the  rule  laid  down  by  Mr.  ^^^art. 
Justice  Baylby  and  Mr.  Justice  Holroyd  in  Doe  d.  Playei-  v. 
Nicholls  (2),  where  Mr.  Justice  Bayley  says,  that  ''  It  may  be 
laid  down  as  a  general  rule,  that  where  an  estate  is  devised  to 
trustees  for  particular  purposes,  the  legal  estate  is  vested  in 
them  as  long  as  the  execution  of  the  trust  requires  it,  and  no 
longer,  and  therefore,  as  soon  as  the  trusts  are  satisfied,  it  will 
vest  in  the  person  beneficially  entitled  to  it.*'  And  Mr.  Justice 
Holroyd,  in  the  same  case,  says  that ''  A  trust  estate  is  not  to 
continue  beyond  the  period  required  by  the  purposes  of  the 
trust."  But  the  Court  goes  on  (3)  to  say  that,  ''  if  the  rules 
above  mentioned,  as  laid  down  by  these  Judges,  be  confined  so 
as  to  say  that  the  trustees  originally  take  only  that  quantity  of 
interest  which  the  purposes  of  the  trust  require  as  far  as  is 
expressed  by  the  words  used  in  the  instrument  itself,  or  by  the 
apparent  intention  of  the  maker  of  the  instrument  consistent 
with  the  language  of  it,  then  I  ^admit  the  rule  to  be  correct.  [  *667  ] 
But  if  it  be  meant  to  apply  to  all  cases  in  general  where  the 
trusts  are  no  longer  capable  of  being  carried  into  effect,  but  yet 
the  instrument,  by  the  legal  construction  of  it,  already  gave  an 
estate  which  might  continue  for  a  longer  period  than  that  during 
which  the  objects  of  the  trust  had  an  actual  existence,  then  that 
in  my  mind  will  admit  of  a  different  consideration.  I  admit 
that,  for  a  great  number  of  years  past,  the  Courts  have  held 
that  trustees  take  that  quantity  of  interest  which  the  purposes 
of  the  trust  require  ;  and  the  question  is,  not  whether  the  maker 
of  the  instrument  has  used  words  of  limitation  or  expressions 
adequate  to  convey  an  estate  of  inheritance,  but  whether  the 
exigencies  of  the  trust  require  a  fee,  or  can  be  satisfied  by  a  less 
estate.''  We  acquiesce  in  what  the  Court  there  said;  and  we 
will  now  consider  what  estate  the  trustees  took  under  the  will, 
as  qualified  by  the  rule  laid  down  in  that  case. 

The  first  thing  to  notice   is  the  interest  they  took   before 
Isabella  attained  her  age  of  twenty-five  years  :  that  was  only  an 

(1)  43  R.  B.  432  (4  Ad.  &  El.  582).  (3)  Dtpe    d.   Hhelli^    v.   EdJin,   43 

(2)  25  B.  B.  398  (1  B.  &  C.  336).        B.  B.  437  (4  Ad.  &  £1.  589). 
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Doe  d.  estate  for  years,  determinable  upon  her  attaining  that  age  or 
9.  dying  before ;  and  that  was  not  a  freehold,  but  a  term  of  years  ; 

EwABT.  j^jjj  £|.  would  not  prevent  Isabella  from  suflfering  a  recovery,  as 
she  had  the  first  immediate  estate  of  freehold ;  and  as  the  devise 
to  her  gave  her  the  legal  estate  as  far  as  the  mere  devise  to  her 
went,  that  would  be  a  legal  recovery.  Another  trust,  imposed 
upon  the  trustees  by  the  will,  is  to  pay  the  rents  and  profits  of 
the  estate  to  the  wife  of  the  testator  for  her  life,  or  during  her 
widowhood:  that  would  give  them  a  freehold  interest  in  the 
estate ;  but,  as  she  died  in  the  lifetime  of  the  testator,  it  never 
took  effect.    And,  as  the  duration  of  their  estate  for  that  purpose 

[  •668  ]  ig  limited  *by  the  will,  it  would  fall  within  the  general  rule  that, 
the  object  ceasing,  the  estate  of  the  trustees  ceases  also.  We 
do  not  enter  into  any  consideration,  whether  the  words  in  the 
will  would  give  the  legal  estate  to  the  trustees ;  but,  if  it  did  not, 
the  wife  of  the  testator  would  have  had  the  legal  estate  ;  but,  the 
estate  being  gone  altogether,  it  is  no  objection  to  the  recover3\ 
The  next  thing  is  the  annuity  to  Jane  Dalston  Hodgson.  If  an 
annuity  be  left  charged  upon  the  real  estate,  and  the  estate  be 
devised  to  trustees,  that  alone  does  not  give  the  legal  estate  to 
the  trustees ;  but,  if  they  are  directed  to  pay  the  annuity,  then 
they  have  the  legal  estate  for  that  purpose.  This  is  fully 
illustrated  by  Lord  Alvanley  in  Kenrick  v.  Lord  W.  Beav4:lerk  (i), 
as  to  payment  of  debts ;  and  annuities  stand  upon  the  same 
footing.  And  then,  inasmuch  as  the  will  directs  the  trustees  to 
pay  the  annuity,  there  appears  to  be  an  estate  of  freehold  in  the 
trustees  which  precedes  the  estate  of  Isabella  the  daughter,  and 
consequently  would  prevent  her  suffering  a  valid  recovery.  The 
next  trust  to  be  noticed  is,  that  the  trustees  are  to  sell  to  pay 
debts,  in  case  of  deficiency  of  the  personal  estate.  It  appears 
from  the  case  there  was  such  deficiency ;  consequently,  the 
trustees  had  an  estate  in  fee  to  enable  them  to  sell :  and  they 
have,  in  fact,  sold  part  of  the  estates  accordingly :  and  I  presume 
(though  it  is  not  so  stated  in  the  case)  that  they  have  sold 
enough  to  pay  the  debts,  and  that,  therefore,  there  does  not 
remain  any  thing  more  to  be  done  by  them  in  that  respect. 
Then  a  question  arises,  whether,  as  the  objects  of  that  part  of 
(1)  6  R.  B.  746  (3  Boe.  &  P.  176). 
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the  trust  have  been  performed,  there  was  any  estate  remaining        Doe  d. 

in  the  trustees  *which  had  been  created  for  the  purposes  of  this  «. 

trust ;  and,  therefore,  it  might  appear,  according  to  the  case  of       *Jwart. 

Doe  d.  Player  y.  NiclwUs  (i),  that,  the  object  of  the  trust  being 

performed,  the  estate  of  the  trustees  in  fee-simple  should  cease 

also :  but,  inasmuch  as  the  power  of  the  trustees  as  to  this  arose 

upon  a  contingency,  and  that  contingency  has  happened,  they 

had  a  full  power  to  sell  any  part  of  the  premises  :  and  then,  as 

the  will  does  not  confine  their  power  to  sell  so  much  as  should 

be  sufficient  to  pay  the  debts,  and  also  as  there  is  no  devise  over 

of  such  parts  as  should  remain  unsold,  we  are  of  opinion  that 

the  trustees  retained  the  fee-simple  created  by  the  will  in  the 

whole  of  the  estates  of  the  testator,  according  to  the  qualification 

of  the  rule  in  Doe  d.  Shelley  v.  Edlin  (2). 

It  is  true  that  the  beginning  of  the  language  of  the  power  to 
sell  says  "  any  part  *'  of  the  estate,  and  does  not  say  the  **  whole" 
or  any  part ;  but  the  latter  part  of  the  power  says  ''  the  same 
premises  or  any  part  thereof ;  *'  and  we  think  the  legal  effect  of 
this,  taken  altogether,  is  to  extend  the  power  over  the  whole. 
The  case  of  Warier  v.  Hutchinson  (3)  was,  in  some  respects,  the 
same,  as  to  the  limitations,  as  the  present ;  and,  though  there 
was  a  devise  in  fee  to  the  trustees,  this  Court  held  they  only  took 
a  chattel  interest ;  but  the  limitations  were  very  complicated, 
and  we  consider  the  decision  as  having  turned  on  the  particular 
circumstances,  and  not  on  the  general  point  of  the  trustees  taking 
the  fee.  And  we  do  not  think  that  case  sufficient  to  vary  what 
we  "^consider  the  general  principle,  so  as  to  give  a  chattel  interest  [  *67o  ] 
only  to  the  trustees. 

Then,  as  the  trustees,  in  our  opinion,  have  a  general  fee  simple 
in  the  whole  of  the  estate,  it  is  to  be  considered  how  that  affects 
the  recovery ;  and,  upon  that,  we  think  such  fee  simple  absorbs 
the  freehold  which  they  had  for  the  payment  of  the  annuity  to 
Jane  Dalston  Hodgson,  though  not  as  a  regular  merger,  and  that 
the  case  is  to  be  considered  as  upon  the  estate  in  fee  being  in  the 
trustees ;  and,  upon  that,  that  they  have  the  legal  estate  in  fee. 

(1)  25  B.  B.  398  (1  B.  &  C.  336).         and  see  Warier  r,  Hutchitu&n,  23  E.  B. 

(2)  43  B.  B.  432  (4  Ad.  &  El.  582).      457  (2  Brod.  &  B.  349). 

(3)  25  B.  B.  551  (1  B.  &  C.  72l) ; 
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Doe  d.       And  Isabella  has  an  equitable  estate  in  tail ;  and  therefore  she 

«.  may  suffer  an  equitable  recovery,  which  will  have  the  effect  of 

BwABT.      barring  all  equitable  remainders  over,  though  it  would  not  bar 

legal  remainders. 

Then,  is  the  remainder  to  the  lessor  of  the  plaintiff  and  Jane 

Dalston  Hodgson  a  legal  or  an  equitable  remainder  ?    We  are  of 

opinion  that  it  is  an  equitable  remainder.    It  is  of  the  same 

quality  in  that  respect  as  the  estate  to  Isabella  ;  and  the  trustees 

have  the  legal  estate ;  and  therefore  the  remainder  over  is  barred. 

We  are  of  opinion,  therefore,  that  the  lessor  of  the  plaintiff  is 

not  entitled  to  recover;  and  the  judgment  will  be  entered  as 

agreed  in  the  case.  ,. .  „  •     ^      j 

®  r^oUe  prosequi  entered. 


1838.  KICHAliDS  V.  FEY  (1). 

•[  698  1         (7  Adol.  &  EUis,  698—707 ;  S.  C.  3  N.  &  P.  67 ;  W.  W.  &  D.  116;  7  L.  J. 

(N.  S.)  Q.  B.  68  ;  2  Jur.  641.) 

Trespass  for  chasing  and  detaining  cattle.  Plea,  that  defendant  was 
possessed  of  a  messuage,  &c.,  and  that  he  and  all  occupiers  thereof  for 
the  time  being,  for  thirty  years'  next  before  the  time  when,  &c.,  had  of 
right  had,  and  been  used,  &c.,  to  have  common  of  pasture  in  the  litctis 
ill  quo.  that  the  cattle  were  depasturing,  &c.,  to  the  disturbance  of  such 
right  of  common,  and  that  defendant  distrained,  &c. 

On  special  demurrer,  for  that  the  right  was  not  claimed  to  have  been 
used,  &Cm  thirty  years  before  the  commencement  of  the  suit :  Held, 

1.  That,  as  a  plea  under  stat.  2  &  3  Will.  IV.  c.  71,  the  plea  was  bad, 
for  not  claiming  the  right  either  so,  or  as  used,  &c.,  thirty  years  before 
the  commencement  of  some  suit.    Ajb  to  which  latter  averment,  qntvrt, 

2.  That  the  plea  could  not  be  construed  as  claiming  right  of  common 
simply  by  virtue  of  possession,  assuming  that,  if  so  construed,  it  would 
have  been  good. 

Trespass.     The  declaration  charged  that  defendant,  on  (&c., 

broke  and  entered  plaintiff's  closes  (described  by  names,  abuttals, 

i&c),  did  damage  there,  and  drove  plaintiff's  sheep,  ewes,  and 

lambs,  &c.,  then  depasturing  and  being  in  and  upon  the  said 

closes  of  plaintiff,  from  and  off  the  said  closes  to  places  at  a 

distance  from  plaintiff's  said  closes,  and  kept  and  detained  the 

said  sheep,  &c.,  and  afterwards  drove  them  to  other  places  still 

more  distant,  &c. 

(1)  Cited  in  the  judgment  of  the      13  Q.  B.  D.  304,  306,  53  L.  J.  Q.  B. 
Court  of  Appeal  delivered  by  Lind-      430,  432.— R.  C. 


LEY,  L.  J.,  in  HoUin6  v.  Vf^iey  (1884) 
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Pleas.  1.  Not  guilty.  2.  That  the  closes  in  which  &c.  were  Rioh\bd8 
not  plaintiff's.  3.  As  to  the  driving  and  chasing  the  sheep,  &c.,  fbt. 
elsewhere  than  in  the  said  closes  of  plaintifiF,  and  as  to  the  keep- 
ing and  detaining  the  same,  that,  before  and  at  the  times  respec- 
tively in  the  declaration  mentioned,  defendant  was,  and  still  is, 
in  the  lawful  possession,  and  the  occupier,  of  a  certain  messuage 
and  lands,  with  the  appurtenances,  to  wit  situate  and  being 
in  &c. ;  and  that  defendant,  and  all  the  occupiers  for  the  time 
being  of  the  said  messuage,  &c.,  for  thirty  years  next  before  the 
said  several  times  when  &c.,  have  actually  as  of  right  had,  and 
have  been  used  and  accustomed  to  have,  and  of  right  ought  &c., 
and  defendant  then  and  still  of  right  ought  &c.,  for  himself  and 
themselves,  his  and  their  tenants  and  farmers,  occupiers  of  the 
said  messuage,  &c.,  common  of  pasture  in,  upon,  ^and  throughout  [  '699  ] 
a  certain  place  and  lands  in  the  county  &c.,  to  wit  in  the  parish 
&c.,  to  wit  called  &c.,  for  all  his  and  their  commonable  cattle, 
levant  and  couchant  in  and  upon  the  said  messuage  &c.,  every 
year,  and  at  all  times  of  the  year,  as  to  the  said  messuage,  &c., 
belonging  and  appertaining :  and,  because  the  said  sheep,  &c., 
were,  before  and  at  the  time  of  the  commencement  of  the  tres- 
passes in  the  introduction  to  this  plea  mentioned,  in  and  upon 
the  said  place  and  lands  in  this  plea  aforesaid,  and  whereon 
defendant  is  hereinbefore  mentioned  to  have  been  and  to  be 
entitled  to  common  of  pasture  as  aforesaid,  depasturing,  destroy- 
ing the  grass,  &c. :  justification,  that  defendant  took  them 
depasturing  and  doing  damage  so  that  defendant  could  not  enjoy 
his  common  in  so  ample  a  manner  as  he  ought ;  and  that  defen- 
dant was  driving  them  to  a  pound,  but  released  them  at 
plaintiff's  request. 

Demurrer  to  the  third  plea,  assigning  for  causes,  that  it  does 
not  appear  by  the  plea  for  how  many  years  next  before  the 
commencement  of  this  suit  defendant  and  the  occupiers  for  the 
time  being  of  the  said  messuage,  &c.,  or  defendant,  have  actually 
of  right  had,  or  have  been  used  and  accustomed  to  have,  the 
common  of  pasture  as  in  that  plea  mentioned.  Joinder  in 
demurrer.     The  case  was  argued  in  Michaelmas  Term  last  (i). 

(1)  November  10th,  1837.  Before  Lord  Denman,  Ch.  J.,  Patteson, 
Williains,  and  OoleTidge»  JJ. 
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RioHABDB  Ogk,  for  the  plaintiff: 

r. 

Fbt.  First,  the  thirty  years  should  have  been  laid  next  before  the 

commencement  of  the  suit,  or,  (according  to  Janes  v.  Price  (i) ) 
simply,  before.  By  sect.  1  of  stat.  2  &  8  Will.  IV.  c.  71,  no 
claim  by  prescription  to  right  of  common,  &c.,  where  the  "  right, 
[  *«oo  ]  *profit,  or  benefit  shall  have  been  actually  taken  and  enjoyed  by 
any  person  claiming  right  thereto  without  interruption  for  the 
full  period  of  thirty  years,"  shall  be  defeated  by  showing  only 
that  it  was  first  taken  at  some  time  prior  to  such  period.  That 
period,  by  sect.  4,  is  "  the  period  next  before  some  suit  or  action 
wherein  the  claim  or  matter  to  which  such  period  may  relate 
shall  have  been  or  shall  be  brought  into  question."  These  words 
have  never  been  understood  to  relate  to  the  period  as  measured 
back  from  the  trespass,  in  any  of  the  cases  from  Bright  v. 
Walker  (2)  to  the  present  time.  In  The  Monmouthshire  Canal 
Company  v.  Harford  (3)  the  fourteenth  plea  laid  the  period  as 
twenty  years  -next  before  the  commencement  of  the  suit,  and 
before  either  of  the  times  when  &c.  In  Ticlde  v.  Brown  (4)  the 
period  was  laid  as  forty  years  next  before  the  commencement  of 
the  suit.  In  Wright  v.  WiUiams  (6)  the  plea  was  in  the  same 
form ;  and,  on  demurrer,  it  was  objected  that  the  period  should 
have  been  laid  as  forty  years  before  the  time  when  &c. ;  but  the 
plea  was  held  good.  It  may  be  said  that  these  authorities, 
although  they  show  that  the  period  may  be  so  laid,  do  not  prove 
the  mode  here  used  to  be  incorrect.  But  both  forms  cannot 
be  good. 

(Pattbson,  J. :  Why  not  ?     Thirty  years  before  the  trespase 
must,  a  fortiori,  be  thirty  years  before  the  suit.) 

Suppose  a  trespass  committed  in  1800.  A  party  now  suing  for 
that  might,  unless  the  Statute  of  Limitations  were  pleaded, 
recover.  But  could  it  be  meant  that,  if  there  had  been  a  eub- 
[  ^701  ]  sequent  cesser  and  abandonment  of  the  ^right,  a  party  should 
still  be  entitled  to  avail  himself  of  such  right,  because  it  had  been 

(1)  3  Bing.  N.  C.  52.  614 ;  6  Tyr.  68). 

(2)  40  B.  B.  536  (1  Or.  M.  &  B.    (4)  4  Ad.  &  M.  369. 

211 ;  4  Tyr.  502).  (5)  1  M.  &  W.  77 ;  Tyr.  A  Gr.  875. 

(3)  40  B.  B.  648  (1  Or.  M.  &  B. 
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exercised  for  a  period  of  thirty  years  before  such  abandonment     biohaudb 
or  cesser  ?  PbV. 

(Pattbson,  J. :  The  Legislature  never  meant  to  meet  such  a 
case :  they  left  it  to  the  Statute  of  Limitations.) 

Secondly,  the  plea  should  have  stated  the  right  to  have  been 
enjoyed  without  interruption.  Thirdly,  the  declaration  charged 
a  series  of  acts,  all  of  which  are  trespasses ;  the  plea  answers  it 
only  as  to  driving  the  sheep,  after  they  were  driven  from  the 
plaintiff's  closes,  and  detaining  them  ;  it  admits,  for  the  purposes 
of  that  plea,  that  the  defendant,  before  doing  so,  broke  and 
entered  the  plaintiff's  closes,  and  drove  the  sheep  thence.  Now 
the  defendant  cannot  avail  himself  of  his  own  wrong;  he  had  no 
right  to  drive  the  sheep  from  the  plaintiff's  closes  to  a  place 
where  he,  the  defendant,  had  common,  and  then  to  distrain  them. 
(On  the  second  objection  he  cited  Parke,  B.  in  Bright  v.  Walker  (i),  * 
Tickle  V.  Brown  (2)  ^  Beasley  v.  Clarke  (3);  but  the  Court  decided 
on  the  first  objection  only.) 

Montague  Smithy  contra : 

As  to  the  first  objection.  The  point  on  the  Prescription  Act 
does  not  arise.  This  is  a  transitory  action  for  damage  to  personal 
chattels ;  and  the  defendant,  justifying  his  act  as  done  in  defence 
of  his  right  of  common,  which  is  infringed,  is  in  the  same 
position  as  a  plaintiff  in  trespass  qtiare  clavsum  /regit :  he  may, 
therefore,  rely  on  the  naked  possession  as  against  the  plaintiff, 
a  wrong  doer ;  and  the  allegation  of  thirty  years'  enjoyment  is 
surplusage.  It  lies  on  the  plaintiff  here,  as  on  the  defendant  in 
an  ^action  of  trespass,  to  set  out  his  title  specially.  This  appears  [  *702  ] 
from  an  Anonymous  (4)  case  in  Salkeld.  The  dictum  there  has 
since  been  disputed ;  but  the  principle  of  the  decision,  which  is 
all  that  is  material  here,  was  upheld  in  Taylor  v.  EasUvood  (5) ; 
and  the  authority  is  cited  to  the  same  effect  in  Com.  Dig.  Pleader 

(1)  40  R.  E.  536  (1  Or.  M.  &  B.   705). 

219;  4  Tyr.  509).  (4)  2  Salk.  643. 

(2)  43  B.  B.  358  (4  Ad.  &  £1.  369).    (5)  1  East,  212. 

(3)  42  B.  B.  704  (2  Bing.  N.  C. 

52—2 
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RioHABDB     (C  41),  and  in  note  (1)  to  Stennel  v.  Hogg  (i)  and  note  (2)  to 
Pby.         Mellor  v.  Spateman  (2). 

(Pattbson,  J. :  You  say  it  is  as  if  you  had  sued  for  disturbance 
of  common.) 

Bright  v.  Walker  (3)  since  the  statute,  and  Atkinson  v.  Teesdale  (4) 
before  the  statute,  show  that  it  is  enough  to  declare  on  the  pos- 
session. Further,  this  is  a  good  plea  under  the  statute.  The 
material  question  is  the  right  of  the  party  at  the  time  of  the 
trespass.  The  intention  of  the  statute  was  to  get  rid  of  the 
diflSculty  which  formerly  existed  in  proving  a  prescription. 
Sect.  5  prescribes  a  mode  of  pleading  in  lieu  of  the  allegation  of 
time  immemorial.  Now  the  prescription  must  have  related, 
under  the  former  state  of  law,  to  the  time  of  the  Act ;  for  it  was 
an  allegation  of  right  under  which  the  defendant  justified. 
Sect.  4  relates  only  to  the  mode  of  proof  when  the  fact  of  enjoy- 
ment is  challenged :  it  does  not  appear  to  be  incorporated  in 
sect.  5.  If  sect.  4  be  literally  applied  to  the  form  of  the  plea, 
the  allegation  must  be  of  an  enjoyment  for  thirty  years  next 
before  any  suit  in  which  the  claim  has  been  questioned. 

(Patteson,  J. :  Suppose  a  defendant  plead  thirty  years'  enjoy- 
ment before  the  commencement  of  the  suit,  and  fail  upon  a 
traverse   of  such   enjoyment;  and,  ten  years  after,  a  second 
[  •703  ]       action  be  *brought :  can  he  set  up  a  thirty  years'  enjoyment 
before  such  second  action  ?) 

That  appears  to  be  a  necessary  result  of  a  literal  interpretation 
of  the  statute  ;  which  shows  that  such  interpretation  is  erroneous. 
Indeed,  it  is  not  necessary  that  the  right  should  be  brought  into 
question  in  this  suit :  the  possession  might  alone  be  traversed. 
Suppose,  after  the  alleged  trespass,  the  defendant  had  released 
his  right  of  common  :  he  could  not  then  plead  in  the  form  con- 
tended for  on  the  other  side  :  yet  the  statute  could  not  intend 
that  he  should  be  precluded  by  this  from  justifying  under  the 

(1)  1  Wms.  Saund.  221.  (3)  40  R  B.  536  (1  Or.  M.  &  B, 

(2)  1  Wms.  Saund.  346  e.    And      211;  4  Tyr.  602). 
see  Ihxd.  346,  n.  (2).  (4)  3  Wils.  278. 
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right  which  he  had  at  the  time  of  the  trespass.  The  utmost  that  Richards 
Wright  v.  WiUiaim  (i)  shows  is  that  a  plea  alleging  the  enjoy-  ^in, 
ment  forty  years  before  the  commencement  of  the  action  is  not 
demurrable.  If  sect.  4  were  imperative  as  to  the  form  of  plead- 
ing, it  would  be  necessary  to  plead  "  next  before ;  "  but  the 
contrary  was  decided  in  Jones  v.  Price  (2),  where  Tindal,  Ch.  J. 
said  that  the  fourth  section  ''  is  nothing  but  an  exposition  of 
the  proof  required  to  establish  the  right.  It  is  a  mere  ques- 
tion of  evidence.*'  (On  the  second  objection,  he  cited  Bright  v. 
Walker  (8) ;  and,  on  the  third,  note  (1)  to  Potter  v.  North  (4), 
and  Mattravcrs  v.  Fosset  (5).) 

Ogle,  in  reply : 
As  to  the  first  objection.  The  plea  is  of  a  prescription  under 
the  statute  :  it  cannot  be  construed  as  a  simple  justification  under 
possession.  But,  if  it  could,  it  would  be  bad.  It  is  clear  law  that 
a  right  of  common  upon  a  mere  possession  cannot  be  pleaded  in 
answer  to  an  action  of  trespass,  though  it  is  otherwise  *as  to  the  [  ♦704  ] 
declai'ation.  No  distinction  can  be  drawn,  as  to  this,  between 
trespass  qiuire  clausum  fregit  and  trespass  for  taking  cattle.  As 
to  the  statute,  most  of  the  difficulties  suggested  on  the  other  side 
were  brought  before  the  Court  in  Wright  v.  WiUiams  (6).  If  the 
act  complained  of  was  committed  twenty  years  before  the  com- 
mencement of  the  suit,  and  a  thirty  years*  enjoyment  before  such 
commencement  is  shown,  that  is  the  very  case  upon  which  the 
statute  intended  to  found  a  prescriptive  right.  But,  if,  before  the 
action,  though  after  the  trespass,  the  right  has  been  interrupted, 
there  the  prescriptive  right,  to  be  tried  in  the  action,  can  no  longer 
be  shown  within  the  meaning  of  the  statute.       ^^^.  ^^^  ^.^^^ 

LoRn  Denman,  Ch.  J.,  in  this  Term  (January  18th),  delivered  the 

judgment  of  the  Court.     After  stating  the  pleadings,  and 

the  demurrer,  his  Lordship  proceeded  as  follows  : 

The  objection  arises   upon   statute  2  &  8  Will.   IV.   c.   71, 

sections   1,    4,    and    5.      The   defendant's    counsel,    however, 

(1)  1  M.  &  W.  77 ;  Tyr.  &  Gh:.  375.  (4)  1  Wms.  Saund.  347. 

(2)  3  Bing.  N.  0,  52.  (5)  3  Wils.  295. 

(3)  40  E.  B.  536  (1  Cr.  M.  &  R.  (6)  1  M.  &  W.  77  ;  Tyr,  &  Gh:.  375. 
211 ;  4  Tyr.  502). 
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RioHABDs  endeavoured  to  avoid  the  objection  by  arguing  that  this  plea  may 
Fbt.  ^  supported  at  common  law,  without  any  reference  to  that 
statute ;  that  it  is,  in  substance,  an  allegation  that  the  defendant 
is  possessed  of  a  messuage  and  lands,  by  reason  whereof  he  is 
entitled  to  right  of  common,  and  that  he  drove  away  the  plaintiff  *8 
sheep  which  were  disturbing  that  right ;  and  that  such  allegation 
is  sufficient  in  a  plea  to  a  transitory  action  for  chasing  sheep, 
without  claiming  the  right  of  common  by  prescription  in  a  que 
[  '705  ]  estate,  inasmuch  as  that  right  is  in  this  case  *only  inducement 
or  conveyance.  He  relies  on  the  cases  which  establish  that  such 
an  allegation  is  sufficient  in  a  declaration  for  disturbance  of 
common,  and  on  the  analogy  to  a  plea  justifying  the  taking  of 
cattle  damage  feasant,  in  which  it  is  sufficient  to  allege  the 
defendant's  possession  of  the  place  where  the  cattle  are  taken. 
We  have  not  found  any  case  in  which  the  principle  established 
in  those  cases,  viz.  that,  as  against  a  wrong  doer,  it  is  sufficient 
to  allege  possession,  has  been  applied  to  a  plea  stating  a  right  of 
common.  A  note  of  Mr.  Serjeant  Williams  in  the  case  of  MeUor 
V.  Spateman  (i)  was  referred  to,  in  which  he  so  lays  down  the  rule 
in  these  words,  ''Indeed,  where  the  right  of  common  is  only 
inducement  or  conveyance,  it  is  held  sufficient  for  the  defendant 
to  allege  that  he  is  possessed  ;  as  where  the  justification  is,  an 
escape  of  the  cattle  from  a  common  to  the  close  in  which,  &c. 
through  defect  of  a  fence,  which  the  plaintiff  is  bound  to  repair, 
or  an  escape  from  the  defendant's  own  close ;  "  but  the  authority 
he  cites,  viz.  Faldo  v.  Ridge  (2),  supports  only  the  latter  part  of 
the  sentence. 

The  point  may  be  doubtful ;  but  we  think  that  we  are  not 
called  upon  to  determine  it :  for,  on  attentively  considering  this 
plea,  we  cannot  treat  it  as  averring  only  possession  of  a  right  of 
common,  but  are  satisfied  that  it  avers  a  right  of  common  in  a 
que  estate,  substituting  for  time  immemorial  thirty  years  under 
the  late  statute.  Dome  v.  Caahford  (3)  is  an  express  authority  to 
show  that  a  bad  averment  of  a  right  in  a  que  estate  in  a  declara- 
[  *706  ]      tion  cannot  be  treated   as   an  averment  of  possession  *only, 

(1)  Note  (2)  to  Mdlor  v.  Spateman^         (3)  1  Salk.  363 ;  S,  C.  1  Com.  Bep. 
1  Wms.  Saund.  346.  44. 

(2)  Yelv.  74. 
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though  such  an  averment,  properly  framedi  would  have  been     Riohabds 
sufficient  in  the  case.  Fbt. 

We  come,  therefore,  to  the  principal  objection ;  viz.,  that  the 
thirty  years  are  laid  ''next  before  the  said  times  when,  &c." 
instead  of  "  next  before  the  commencement  of  this  suit." 

The  first  section  of  stat.  2  &  8  Will.  lY.  c.  71,  enacts  that  no 
claim  to  right  of  common  which  shall  have  been  actually  enjoyed 
by  any  person  claiming  right  thereto  without  interruption  for  the 
full  period  of  thirty  years,  shall  be  defeated  by  showing  only  that 
it  was  first  taken  at  a  prior  time.  The  fourth  section  enacts  that 
the  thirty  years  shall  be  deemed  and  taken  to  be  the  period  next 
before  some  suit  or  action  wherein  the  claim  shall  be  brought 
into  question.  The  fifth  section  enacts  that,  in  all  pleadings  in 
trespass,  it  shall  be  sufficient  to  allege  the  enjoyment  of  common 
as  of  right  by  the  occupiers  of  the  tenement  in  respect  whereof 
the  same  is  claimed,  for  and  during  such  of  the  periods  mentioned 
in  the  Act  as  may  be  applicable  to  the  case,  and  without  claiming 
in  the  name  or  right  of  the  owner  of  the  fee  as  is  now  usually 
done. 

Taking  these  sections  together,  it  seems  quite  clear  that  the 
averment  of  enjoyment  for  thirty  years  next  before  the  times 
when  &c.  is  not  in  conformity  with  the  Act.  The  period  mentioned 
in  the  Act  is  plainly  thirty  years  next  before  some  suit  or  action 
in  which  the  claim  shall  be  brought  into  question.  Generally 
speaking,  that  would  be  next  before  the  commencement  of  the 
suit  in  which  the  pleading  takes  place ;  at  all  events,  it  is  not  ' 
next  before  the  times  when  &c. 

But  we  were  pressed  with  absurdities  and  inconveniences  which, 
it  is  supposed,  would  arise  from  such  construction  *of  the  Act ;       [  ♦707  ] 
and   on  the  other  hand  difficulties  of  the  same  nature  were 
pointed  out,  to  which  we  should  give  occasion  by  holding  the  plea 
to  be  good. 

These  absurdities  and  inconveniences  were  urged  to  the  Court 
of  Exchequer  in  the  case  of  Wright  v.  WilHania  (i),  in  which  the 
averment  was  ''  next  before  the  commencement  of  this  suit ; " 
but  that  Court  held  the  averment  to  be  correct ;  and  the  decision 
is  directly  in  point ;  for  we  cannot  think,  as  was  suggested  at 
(1)  1  M.  &  W.  77 ;  Tyr.  &  Gr.  375. 
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EicHABDB  the  Bar,  that  both  modes  of  averment  are  correct,  and  either 
Fbt.  niay  be  adopted  at  the  option  of  the  pleader.  The  periods  in 
the  two  averments  are  certainly  quite  different :  and  the  evidence 
requisite  to  support  them  manifestly  not  the  same.  We  shall 
not  attempt  to  obviate  the  difficulties  which  have  been  suggested ; 
but,  adhering  to  the  express  words  of  the  statute,  and  to  the 
decision  in  Wright  v.  WiUiams  (i),  with  which  we  fully  agree, 
we  hold  that  the  only  correct  averment  is,  ''next  before  the 
commencement  of  this  "  (or  possibly  some  other)  "  suit." 

We  do  not  feel  that  the  case  of  Janes  v.  Price  (2)  at  all 
militates  against  this  decision:  that  case  merely  establishes 
that  the  averment  of  "  thirty  years  before  the  commencement 
of  the  suit"  means  "  thirty  years  next  before  the  commence- 
ment of  the  suit ;  "  in  other  terms,  that  the  omission  of  the 
word  "  next "  does  not  alter  the  sense. 

Other  objections  were  taken  by  the  counsel  for  the  plaintiff  to  the 
plea  in  question,  which  it  becomes  unnecessary  for  us  to  notice. 

For  the  reasons  stated,  we  think  that  the  plea  is  bad,  and  that 
judgment  must  be  given  for  the  plaintiff. 

Judgvientfor  the  plaintiff. 


1838.       REG.   V.   The    DIRECTORS    of    the    POOR    of   the 
•^!!lI^-  parish  of  ST.  PANCRAS. 

[  7S<>  ]  (7  Adol.  &  Ellis,  760—765.) 

By  the  Foundling  Hospital  Act,  stat.  13  Qeo.  11.  c.  29,  the  hospital 
is  incorporated  by  the  name  of  The  (Governors  and  Guardians  of  the 
Hospital  for  the  maintenance  and  education  of  exposed  and  deserted 
young  children ;  and  has  power  to  purchase  lands,  and  erect  or  purchase 
buildings  for  such  maintenance,  &c. ;  and  the  lands,  &c,  shall  be  rated 
as  in  1739;  the  corporation  may  receive,  &c.,  as  many  children  as  they 
think  fit ;  any  person  may  bring  children  to  be  received  by  them  in  case 
the  corporation  think  proper ;  no  parochial  officer  is  to  prevent  persons 
from  so  doing,  nor  to  exercise  any  parochial  authority  in  the  hospital; 
and  no  settlelnent  is  gained  by  being  received,  maintained,  educated,  or 
employed  therein ;  and  the  corporation  has  power  to  make  bye-laws. 

Held,  first,  that  the  hospital  is  not  extra-parochial. 

Secondly,  that  this  power  to  receive  children  is  discretionary. 

Therefore,  where  a  woman  left  a  parcel  containing  a  child  at  the 
hospital,  but  went  away  before  the  contents  were  ascwtained,  and  was 

(1)  1  M.  &  W.  77 ;  Tyr.  &  Gr.  375.  (2)  3  Bing.  N.  C.  52. 
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not  again  found,  and  the  governors,  acting  in  oonfonnity  with  their  Rbo. 

rules,  refused  to  receive  it :  Held,  that  on  such  a  refusal  (found  as  a  «* 

fact  by  the  jury,  on  trial  of  a  mandamuSy  under  the  Judge's  direction)     tjimotohb 
the  parish  of  8t.  Pancras,  within  the  ambit  of  which  the  hospital  is,  was  q^  .^ g^  Poor 
bound  to  maintain  the  child  as  casual  poor.  of  St. 

Pancra.8. 
Maxdamus  to  the  directors  of  the  poor  of  the  parish  of  St. 

Pancras.     The  inducement  suggested  that,  by  stat.  59  Geo.  III. 

c.  xxxix.  (local  and  personal,  public),  ''for  establishing  a  select 

vestry  in  the  parish  of  St.  Pancras,  in  the  county  of  Middlesex, 

and  for  ^other  purposes  relating  thereto,"  it  was  enacted  that,       [  *75i  ] 

from  and  after  the  appointment  of  directors  as  in  the  said  Act 

was  mentioned,  the  said  directors  and  their  successors  should 

exercise  the  powers  of  overseers  of  the  poor,  electing  nominal 

overseers  (with  additional  regulations  set  out  in  the  mandamus) ; 

that  the  defendants  had  duly  nominated  two  such  overseers ; 

and  that  a  certain  male  child,  aged  about  two  years,  on  or  about 

11th  May  last,   was  found  exposed  and  destitute  within  the  said 

parish ;  that  it  was  and  is  the  duty  of  the  directors  to  receive 

into  the  workhouse  of  the  said  parish,  or  to  provide  for  the 

necessary  relief  and  support  of,  the  said  child;   and  that  due 

notice  was  given  to  the  directors  and  nominal  overseers,  and  the 

said  directors  were  required  to  provide  for  the  necessary  relief 

and  support  of  the  said  child ;  yet  the  directors,  not  regarding 

their  duty  in  that  behalf,  had  refused  and  neglected,  and  still 

do  refuse  and  neglect,  to  receive  into  the  workhouse  of  the  said 

parish,  or  otherwise  to  provide  for  the  necessary  relief  and 

support  of,  the  said  child,  &c.,  to  the  damage  of  the  said  child 

and  of  one  Hannah  Bobins.      The  writ    then    required    the 

defendants  to  receive  into  the  said  workhouse,  or  otherwise 

provide  for  the  necessary  relief  and  support  of,  the  child,  now 

living  with  Hannah  Bobins,  or  show  cause  &c. 

Beturn.  That  the  child  was  not  found  exposed  and  destitute 
within  the  said  parish,  as  in  the  writ  alleged,  and  that  it  was  not 
the  duty  of  the  directors  to  receive  &c.,  or  provide  &c. 

The  relator  traversed  both  the  allegations  of  the  return. 

The  issue  was  tried  before  Coleridge,   J.  at  the  Middlesex 
sittings  after  last  Michaelmas  Term  ;  when  the  ^following  facts      [  *762  ] 
appeared.     On  the  morning  of  May  11th,  1887,  a  woman  rang 
the  bell  at  the  gate  of  the  Foundling  Hospital,  and,  on  the 
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Bbo.  porter's  opening  the  gate,  delivered  to  him  a  basket  directed  to 
Trk  the  governor  of  the  Foundling.  The  porter  took  the  basket  to  the 
oF?]^?ooR  ^^S®'  ^^^  almost  immediately  discovered  that  it  contained  the 
OF  St.  child  in  question.  In  the  mean  time,  the  woman  had  gone  away, 
and  she  was  not  again  found.  The  hospital  lies  within  the 
ambit  of  the  parish  of  St.  Pancras,  and  is  merely  separated  from 
it  by  the  wall  enclosing  the  premises.  By  order  of  the  secretary 
of  the  hospital  the  child  was  taken  to  St.  Pancras  workhouse ; 
but  the  directors  refused  to  take  it  in ;  and  the  hospital  had 
maintained  the  child  ever  since.  The  stat.  18  Geo.  11.  c.  29, 
was  referred  to,  which  recites  shortly  the  effect 'of  the  charter  of 
the  hospital  ;  but  the  charter  itself  was  not  produced.  It 
appeared  in  evidence  that,  by  the  regulations  of  the  hospital, 
no  child  was  received  except  upon  the  petition  of  the  mother, 
and  upon  her  personally  appearing  before  the  governors,  unless 
the  governors  should  specially  order  otherwise ;  and  that  these 
steps  had  not  been  taken  in  the  present  case.  The  learned 
Judge  directed  the  jury  to  find  for  the  Grown,  unless  they  were 
of  opinion  that  the  hospital  had  received  the  child ;  and  he 
stated  that  this  was  a  mixed  question  of  law  and  fact ;  and  that, 
in  his  opinion,  the  hospital  had  not  received  the  child.  The 
jury  found  for  the  Grown ;  and  his  Lordship  gave  leave  to  the 
defendants  to  move  for  a  verdict  to  be  entered  for  them. 

Sir  W.   W.  FoUett  now  moved  for  such  verdict,  or  for  a 
new  trial  on  the  ground  of  misdirection  : 

[  *753  ]  This  child  *wa8  not  casual  poor  within  the  parish.    In  the 

first  place,  it  was  not  deserted,  for  the  hospital  were  bound  to 
provide  for  it ;  and,  secondly,  the  desertion  at  any  rate  did  not 
take  place  within  the  parish,  for  the  hospital  must  be  considered 
extra-parochial.  Stat.  18  Geo.  II.  c.  29,  s.  1,  recites  that,  in 
compassion  to  the  many  infants  which  are  liable  to  be  exposed 
to  perish  in  the  streets,  the  hospital  has  been  incorporated  by 
the  name  of  The  Governors  and  Guardians  of  the  Hospital  for 
the  maintenance  and  education  of  exposed  and  deserted  young 
children.  From  this  it  would  appear  that  the  governors  were 
not  meant  to  have  any  option  as  to  the  receipt  of  children  left 
with  them,  so  tar  as  their  funds  extended.    By  the  same  section 
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ihey  are  empowered  to  purchase  lands,  and  erect  or  convert        Bbo. 

buildings,  ''  to  be  an  hospital  or  hospitals  for  the  reception  of         the 

such  poor  and  exposed  children,  in  such  manner  as  to  the  said  o^'tm^Pwr 

corporation  shall  seem  meet."     It  is  true  that  sect.  5  enacts  that      ^^f  St. 

Panorab. 
it  shall  be  lawful  for  the  corporation  to  receive,  maintain,  and 

educate,  ^*  all  or  as  many  children  as  they  shall  think  fit ;  '*  and 
for  every  person  whatsoever  to  bring  children  to  the  hospital, 
''  to  the  end  that  such  child  or  children  may  be  received,  main- 
tained, and  educated  by  the  said  corporation  therein,  in  case 
they  shall  think  proper  to  receive  the  same  ;  "  and  sect.  11.  gives 
the  corporation  power  to  make  bye-laws :  but  it  is  inconsistent 
with  the  principle  of  the  institution,  as  shown  by  the  words 
before  cited,  to  assume  that  this  gives  them  the  power  of 
arbitrary  rejection,  except  so  far  as  their  funds  are  inadequate 
to  the  maintenance  of  the  children  left  with  them.  Then  sect.  2 
provides  that  the  houses  and  lands,  purchased  and  hired  for  the 
purposes  of  the  hospital,  shall  not  be  rated  beyond  the  amount 
of  the  rates  paid  in  1789  :  sect.  5  provides  *that  no  church-  [  *764  ] 
warden,  overseer,  or  other  person,  shall  stop  or  molest  any 
person  bringing  a  child  to  the  hospital;  and,  by  sect.  6,  no 
parish  officer  is  to  have  any  power  or  authority  in  the  hospital, 
*'  nor  shall  have  any  authority  to  enquire  concerning  the  birth 
or  settlement  of  any  such  child  or  children,  who  shall  be  therein 
maintained  and  educated,  or  to  place  them  out  apprentices,  or 
to  do  any  other  act,  matter,  or  thing  whatsoever,  within  such 
hospital,*'  &c.,  except  to  collect  taxes.  The  parochial  authorities 
have,  therefore,  no  power  of  preventing  desertion,  or  of  taking 
any  measures  within  the  hospital.  And  further,  by  sect.  7,  no 
settlement  is  gained  by  being  received,  maintained,  educated,  or 
employed  within  the  hospital.  The  hospital  is  therefore  extra- 
parochial  ;  and  the  child  did  not,  by  being  deserted  within  it, 
become  chargeable  to  the  parish. 

Lord  Denman,  Ch.  J. : 

I  think  that  what  was  done  at  the  trial  was  perfectly  correct ; 
and  that  no  other  course  could  have  been  pursued.  The  main- 
tenance of  the  child,  as  casual  poor,  was  upon  the  parish,  unless 
the  burden  was  thrown  elsewhere.     No  doubt  the  Legislature 
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Bbo.        might  80  have  framed  the  statute  as  to  relieve  the  parish ;  bat  it 

The         ^as  ^ot  done  so.     It  is  clear  that  the  hospital  did  not  receive  the 

op'me^Poob  ^^i'd»  ^^**  ^^  ^^  bound  to  maintain  such  children  only  as  it  does 

OP  St.       receive,  and  that  it  has  a  power  to  reject.     I  do  not  conceive  that 

the  result  of  this  ease  is  likely  to  be  of  extensive  importance ; 

for,  if  the  porter  had  refused  to  take  in  the  basket,  no  doubt 

could  have  arisen ;  and  circumstances  like  the  present  must  be 

of  very  rare  occurrence. 

LiTTLBDALE,  J.  : 

The  child  was  not  brought  into  the  Foundling  Hospital  within 
[  *755  ]      the  rules.    And  the  hospital  ^is  within  the  parish :  for,  if  the 
buildings  were  pulled  down,  the  site  would  unquestionately 
be  parochial. 

Williams,  J. : 

There  is  no  provision  making  the  hospital  extra-parochial ; 
and,  as  to  the  other  point,  the  statute  shows  as  strongly  as 
possible  that  the  Hospital  is  not  bound  to  maintain  children, 
except  where  it  has  adopted  them  by  some  intentional  and 
voluntary  act. 

GOLEBIDGB,  J. : 

It  is  perfectly  clear  that  the  hospital  is  not  extra-parochial. 

There  seems  to  have  been  a  bargain,  when  the  Act  passed,  by 

which  the  hospital  was  bound  to  pay  a  certain  rate.     Had  it 

been  required  that  the  hospital  should  be  extra-parochial,  this 

would  probably  have  been  objected  to  on  the  part  of  the  parish. 

The  bargain,  as  made,  turns  out  to  be  a  bad  one  for  the  parish. 

The  Act  does  not  apply;  and  the  hardship  supposed  to  arise 

from  the  exclusion  of  the  parochial  authorities  cannot  occur, 

because  it  is  only  by  an  adoption  of  a  child  that  the  hospital 

can  withdraw  it  from  their  superintendance.     And,  as  to  this 

adoption,  they  have  a  choice,  as  the  language  of  sect.  5  shows. 

The  only  question,  therefore,  is  whether  they  did  receive  the 

child ;  and  clearly  they  did  not. 

Ride  refused. 
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EEG.  V.  The  INHABITANTS  of  WYE(1).  i^ 

(7  Adol.  &  EUifl,  761—772 ;  8.  C.  3  N.  &  P.  6;  7  L.  J.  (N.  8.)  M.  0.  18.)  [  761 

D.  and  E.  were  removed,  by  an  order  describing  them  as  man  and 
wife,  with  their  six  children,  named  in  the  order  of  removal,  to  W.  The 
order  was  appealed  against.  Pending  the  appeal,  the  parish  officers  of 
W.  instituted  a  suit  in  the  Spiritual  Court,  to  dissolve  the  marriage  as 
incestuous.  After  this,  the  order  was  confirmed;  and,  subsequently, 
the  Spiritual  Court  decreed  the  marriage  incestuous,  and  void  from  the 
beginning  to  all  intents  and  purposes.  Pauper  was  bom  of  the  supposed 
marriage,  before  the  order,  but  he  was  not  named  in  it,  and  he  was 
unemancipated,  and  had  gained  no  settlement,  when  the  order  was 
made: 

Held,  that  the  confirmation  of  the  order,  under  these  circumstances, 
was  not  conclusive  proof  of  a  derivative  settlement  of  the  pauper  in 
W.,  on  appeal  against  an  order  removing  the  pauper  to  W.  after  the 
decree  of  the  Spiritual  Court,  but  that,  on  such  appeal,  W.  might  show, 
by  the  decree,  that,  since  the  first  order,  the  marriage  had  become  void 
ab  initio^  and  the  pauper  illegitimate. 

On  appeal  against  an  order  of  justices,  removing  William 
Shrubsole  from  the  parish  of  Doddington  to  the  parish  of  Wye, 
both  in  Kent,  the  Sessions  confirmed  the  order,  subject  to  the 
opinion  of  this  Court  on  the  following  case. 

David  Shrubsole,  whose  settlement  was  in  Wye,  was  married  [  762  ] 
to  Elizabeth  Fenn,  whose  settlement  was  in  Eennington,  on  24th 
May,  1818.  By  her  be  had  issue  William,  the  pauper,  and 
several  other  children,  all  born  during  the  marriage,  in  the  parish 
of  Eastling.  David  Shrubsole  continued  to  reside  in  Eastling, 
with  his  wife  and  family,  from  the  day  of  his  marriage  until 
June,  1888,  and,  during  this  period,  he  frequently  received  relief 
from  the  parish  of  Wye. 

By  an  order  of  justices,  dated  June  6th,  1888,  he  was  removed 
from  Eastling  to  Wye,  together  with  his  wife  and  six  children 
therein  named,  by  the  description  of  David  Shrubsole  and 
Elizabeth  his  wife,  and  their  six  children  (naming  them) ;  the 
pauper  William  was  not  named  in  the  said  order ;  but  he  was 
then  unemancipated,  and  had  gained  no  settlement  in  his  own 
right.  The  churchwardens  and  overseers  of  Wye,  at  the  July 
Sessions,  1888,  entered  and  respited  an  appeal,  which  was  further 

(1)  Beferred  to  in  the  judgment  of  L.  J.  Ch.  532, 538.  See  5.  (7.  in  H.  L. 
BowSN,  L.  J.,  in  De  Mora  v.  Concha  Concha  v.  Concha  (1886)  11  App.  Gas. 
(1885)   29   Ch.    Div.   268,    301,  54      541,  56  L.  J.  Ch.  267.--B.  C. 
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Bbo.        respited  at  the  Michaelmas  Sessions,  1838 ;  and  the  order  was 
The  Inhabi-  confirmed  at  the  Epiphany  Sessions,  December  1st,  1888. 
^^Wyvl^         Before  the  confirmation  of  this  order,  the  churchwardens  of 
Wye  had  commenced  a  suit  in  the  Arches  Court  of  Canterbury, 
for  the  purpose  of  annulling  the  marriage  between  David  Shrub- 
sole  and  his  wife ;  and,  on  1st  May,  1884,  the  sentence  of  that 
Court  (a  copy  of  which  formed  part  of  the  case  (i) )  was  pro- 
nounced, by  which  the  said  marriage  was  dissolved,  ''  as  having 
been  absolutely  null  and  void  from  the  beginning,  to  all  intents 
and  purposes  in  law  whatsoever." 
[  *763  ]  The  Sessions,  on  the  present  appeal,  were  of  opinion  *that 

the  order  of  removal  from  Eastling  to  Wye,  having  been  con- 
firmed on  appeal,  was  conclusive  of  the  pauper's  derivative 
settlement  in  Wye  from  David  Shrubsole,  his  father.  The 
question  for  the  opinion  of  this  Court  was,  whether,  in  conse- 
quence of  the  dissolution  of  the  marriage  by  sentence  of  the 
Arches  Court,  pronounced  subsequently  to  the  date  of  the  order 
confirmed,  for  the  removal  of  David  Shrubsole  and  Elizabeth  his 
wife  to  Wye,  the  settlement  of  the  pauper  is  in  Eastling,  the 
place  of  his  birth,  or  in  Wye. 

[After  argument,  the  Court  took  time  for  consideration.] 

[  768  ]       Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  (2) : 

In  this  case  the  pauper's  father  and  mother,  as  man  and  wife, 
with  their  six  children,  were  removed  by  an  order,  naming  them, 
[  *769  j  and  dated  in  June,  1888,  from  Eastling  *to  Wye :  an  appeal  was 
entered,  and  respited  at  the  following  July  Sessions ;  and,  after 
another  respite,  the  order  was  confirmed  at  the  Epiphany  Sessions, 
December  31st,  1888.  Pending  this  appeal,  and  before  the  con- 
firmation of  the  order,  the  churchwardens  of  Wye  had  instituted 
proceedings  in  the  Ecclesiastical  Court  to  annul  the  marriage 
between  the  father  and  mother  as  incestuous ;  and,  on  the  Ist 
May,  1884,  by  a  decree  of  that  Court,  the  marriage  was  for  this 
reason  dissolved,  ''  as  having  been  absolutely  null  and  void  from 

(1)  By  which  it  appeared  that  the      brother, 
ground  of  the  dissolution  was,  that         (2)  LordI>enman,Gh.J.,  Patteeon, 
Elizabeth  was  the  daughter  of  David's      Williams,  and  Coleridge,  J  J. 
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the  beginning,  to  all  intents  and  purposes  in  law  whatsoever."        Rbo. 
At  the  date  of  the  order  the  pauper  was  alive,  but  was  not  named  trb  Inhabi. 
in  it,  nor  removed  by  it :  he  was  born  during  the  existence  of  the     ^^^m*' 
marriage,  and,  at  that  date,  was  unemancipated,  and  without  any 
acquired  settlement.    He  was  now,  by  the  order  at  present  in 
question,  removed  to  Wye  ;  and  the  only  point  which  we  have  to 
consider  is,  whether  the  first-named  order,  with  proof  that  the 
pauper  was   born  during  the  existence  of  the  marriage,  con- 
clusively proves  a  derivative  settlement  for  him  in  the  parish 
of  Wye.     Our  opinion  is  that  it  does  not. 

The  judgment  of  the  Court  of  Quarter  Sessions  upon  the 
former  appeal  decided  directly  the  settlement  of  the  persons 
included  in  the  order;  and,  this  being  a  judgment  in  rem,  was 
conclusive,  not  only  between  the  parties,  but  against  all  the 
world.  In  order  to  arrive  at  this  judgment,  as  to  so  much  of  it 
as  affected  the  wife  and  children,  it  was  necessary  for  the  Court, 
and  within  its  competence,  to  examine  into  and  determine  both 
the  fact  and  legality  of  the  marriage.  And,  although,  the  last 
mentioned  matter  being  only  incidentally  within  the  cognisance 
of  a  temporal  Court,  it  might  have  seemed,  according  to  the 
judgment  delivered  by  De  Grbt,  Ch.  J.  *in  the  House  of  Lords,  [  *770  ] 
on  the  Trial  of  the  Duchess  of  Kingston  (i),  that  the  order  was 
no  evidence  with  regard  to  it  in  any  future  proceeding,  yet 
numerous  cases  have  decided  that  orders  of  removal,  unappealed 
against  or  confirmed  on  appeal,  are,  not  only  evidence,  but  con- 
clusive, as  to  all  the  facts  mentioned  in  them,  and  which  are 
necessary  steps  to  the  decision.  Marriage  and  the  legitimacy  of 
children  are  among  the  facts  as  to  which  this  rule  has  been 
upheld;  and  it  has  been  extended  to  the  case  of  a  child 
emancipated  at  the  date  of  the  order:  Rex  v.  CatteraU  (2),  and 
even  to  that  of  children  unborn  at  the  time:  Rex  v.  Wood- 
cliester  (3)  and  Rex  v.  St.  Mary,  Lambeth  (4).  These,  and  many 
other  cases,  have  formed  a  class  which  has  settled  the  practice 
at  Quarter  Sessions ;  and  it  is  so  especially  desirable,  with  regard 
to  this  branch  of  the  law,  to  avoid  all  uncertainty  and  all  subtle 

(1)  20  Howell'B  St.  Tr.  538,  n.  1172. 

(2)  6  M.  &  S.  83.  (4)  6  T.  B.  615. 

(3)  Burr.  S.  C.  191 ;  8.  C.  2  Str. 
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Rbo.  distinctionB,  that  we  should  upon  no  account  think  ourselves 
The  Inhabi-  justified  in  throwing  any  doubt  upon  these  decisions. 
''^^  ^*'  The  principle,  however,  on  which  these  cases  mainly  proceed 
is  a  perfectly  sound  one ;  that  a  matter  once  examined  into  and 
decided  by  a  competent  tribunal  shall  not  be  reagitated,  and  in 
effect  shown  to  have  been  decided  erroneously,  upon  new  evidence 
which  either  could  or  could  not  have  been,  but  in  fact  was  not, 
produced  upon  the  former  hearing.  And,  accordingly,  it  is 
observable  that,  in  all  the  cases  where  the  conclusive  effect  of 
the  former  order  has  been  disputed,  it  has  been  the  object  of  the 
party  tendering  the  rejected  evidence  to  procure  a  contrary 
decision  upon  the  same  state  of  facts,  by  throwing  new  light 
r  *77i  ]  upon  them.  Thus,  for  ^example,  in  Rex  v.  Woodchester  (i)  and 
Rex  V.  St.  Mari/f  Lambeth  (2),  the  marriages  were  in  fact  equally 
void  at  the  respective  dates  of  the  prior  orders  as  of  the  later ; 
but  the  evidence  failed  to  prove  them  so.  If  the  new  and  better 
evidence  had  been  admitted  on  the  second  appeals,  the  effect 
must  have  been,  not  indeed  to  destroy  the  legal  effect  of  the 
former  adjudications  on  the  points  decided,  i.e.  the  settlements 
of  the  parties  actually  removed,  but,  by  showing  them  to  have 
been  erroneously  decided,  to  take  away  their  effect  upon  settle- 
ments derivative  from  the  former ;  and  the  Courts  have  rightly 
said,  the  opportunity  for  this  is  past. 

But,  in  the  case  now  before  the  Court,  a  new  state  of  facts  has 
arisen  since  the  former  decision.  An  incestuous  marriage,  until 
avoided  by  the  sentence  of  the  Court  Christian,  is  voidable  only, 
and  remains  valid  to  all  civil  purposes.  The  judgment  of  the 
Court  of  Quarter  Sessions,  having  passed  before  the  sentence 
pronounced,  was  therefore  correct  in  fact  and  in  law ;  no  altera- 
tion of  the  evidence  consistent  with  the  state  of  facts  then 
actually  subsisting  ought  to  have  made  any  difference  in  it.  Had 
the  incest  de  facto  been  ever  so  clearly  made  out,  still  the  marriage 
must  have  been  held  valid,  the  children  legitimate,  and  all  the 
civil  consequences  as  to  the  settlement  of  the  wife  and  children 
named  in  the  order  must  have  followed.  Whatever,  therefore, 
has  been  decided  upon  the  then  existing  state  of  facts 
remains  unimpeached. 

(1)  Burr.  S.  0.  191 ;  S.  0.2  Star.  1172.  (2)  6  T.  E.  613. 
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But  the  settlement  of  the  pauper  now  comes  in  question  for        rbo. 


the  first  time :  and  it  is  admitted  that  he  has  no  settlement  in 


TllS  INHABI- 


Wye  except  upon  proof  that  he  is  the  *legitimate  son  of  his  tantbof 
father.  The  former  order,  with  proof  of  the  date  of  his  birth,  |-  ,772  1 
is  no  doubt  prima  facie  evidence  of  his  legitimacy :  but  suppose 
the  appellants  had  tendered  evidence  that  his  father  had  been 
absent  in  America  for  a  year  before  his  birth,  while  the  mother 
was  in  England,  in  order  to  show  him  a  bastard,  can  it  be 
doubted  that  such  evidence  would  have  been  receivable?  It 
would  have  contravened  no  fact  found,  or  matter  decided,  by  the 
former  order ;  it  would  merely  have  cut  the  link  which  connected, 
prima  facicy  his  settlement  with  that  found  by  the  former  order. 
It  does  not  appear  to  us  that  the  evidence  tendered  in  the  present 
case  differs  at  all  in  principle  from  that  just  supposed.  The 
appellants  admit  the  former  case  rightly  decided,  that  the  settle- 
ment was  as  there  found,  and  the  marriage  then  valid  ;  but  they 
say  the  decree  of  the  Ecclesiastical  Court  shows  that  the  pauper 
is,  and  always  was,  a  bastard.  Whatever  be  the  conclusiveness 
of  a  former  order  on  the  facts  found  by  it,  it  cannot  in  point  of 
time  extend  beyond  its  date :  it  conclusively  shows  the  state  of 
facts  then  existing,  and  declares  the  law  that  results  from  it; 
but  what  is  so  shown  conclusively  then  may  not  continue;  a 
change  of  circumstances  may  occur,  to  which  the  former  finding 
is  inapplicable. 

We  are  of  opinion,  therefore,  that,  consistently  with  all  the 
former  decisions*,  and  desiring  in  no  way  to  break  in  upon  them, 
the  Sessions  were  wrong  in  refusing  the  evidence  tendered ;  that 
the  respondents  did  not  by  their  proof  make  out  conclusively  a 
derivative  settlement  in  Wye;  and,  consequently,  that  the  orders 

must  be  quashed.  ^  ,  1  ^ 

^  Orders  qiuished. 


PUGH  V.  GRIFFITH.  ms. 

(7  Adol.  A  Ellis,  827-841 ;  S.  0.  3  N.  &  P.  187;  7  L.  J.  (N.  S.)  Q.  B.  169.)        •''^^• 

1.  Trespass  for  breaking  and  spoiling  a  look,  bolt  and  staple  apper-         [  ^27  ] 
taining  and  fixed  to  the  oater  door  of  plaintiffs  dwelling  house,  and 
wherewith  the  same  was  fastened.     Plea,  that  &  fi.  fa,  issued  against 
plaintiif ,  and  was  delivered  to  defendant,  being  sheriff,  by  virtue  whereof 
defendant,  then  lawfully  being  in  a  room  of  the  dwelling  house  occupied 

B.B.—VOL,  XLV.  53 


HU  1838.     Q.  B.     7  AD.  &  EL.  827—828.  [b.b. 

PiTOH  by  D.  OS  tenant  to  plaintiff,  peaceably  entered  into  the  residue  of  the 

9.  dwelling  house  through  the  door  communicating  between  the  room  and 

Griffith.  ^^^  residue,  the  same  being  then  open,  to  take  in  execution  plaintiff's 

goods  then  in  the  dwelling  house,  and  did  take  them ;  and  because  the 
outer  door  was  shut  and  fastened  with  the  lock,  bolt,  and  staple,  so  that 
defendant  could  not  carry  away  the  goods  or  execute  the  writ  without 
opening  the  outer  door,  nor  open  the  door  without  breaking  the  lock, 
&c.,  and  because  neither  plaintiff  nor  any  other  on  his  behalf  was  in  the 
dwelling  house  so  that  defendant  could  request  plaintiff  or  such  other  to 
open  the  outer  door,  defendant,  for  the  purposes  aforesaid,  did  open  the 
outer  door,  and,  in  so  doing,  did  necessarily  break,  &c.,  the  locks,  Ac, 
doing  no  unnecessary  damage. 

Held,  on  demurrer,  that  the  plea  was  good,  though  it  was  not  shown  how 
the  defendant  entered  into  the  house,  nor  who  fastened  the  outer  door;  and 
that  it  sufficiently  appeared  that  there  was  no  other  way  of  getting  out. 

2.  Where  the  declaration  complained  of  breaking  and  opening  divers 
doors  of  plaintiff's  dwelling  house,  and  breaking  to  pieces  their  locks, 
&c.,  and  the  plaintiff  then  new  assigned  that  he  brought  his  action  for 
defendant's  breaking  the  outer  door  of  the  house ;  and  then  new  assigned 
again  that  he  brought  his  action  for  defendant's  breaking,  &c.,  the  locks, 
&c.,  belonging  to  the  outer  door,  and  wherewith  it  was  fastened:  Held, 
that  the  second  new  assignment  was  not  bad,  inasmuch  as,  under  the 
complaint  of  bi-eaking  the  outer  door,  plaintiff  might  give  evidence  of 
breaking  the  locks,  &c. ;  and  that  the  second  new  assignment  and  the 
plea  to  it  raised  the  question  whether  the  sheriff,  under  the  circum- 
stances in  the  plea,  might  break  open  the  outer  door,  as  if  the  declaration 
had  been  merely  for  breaking  the  lock,  &c.,  of  the  outer  door. 

Trespass.  The  declaration  charged  that  defendant,  on  Ist 
October,  1885,  and  on  divers  other  days  and  times  between  &c., 
with  force  and  arms  &c.,  broke  and  entered  a  dwelling  house  of 
plaintiff,  situate,  &c.,  and  made  a  great  noise,  &c.,  and  stayed 
and  continued  therein,  making  such  noise,  &c.\  for  a  long  t&c, 
and  forced  and  broke  open,  broke  to  pieces  and  damaged,  divers, 
to  wit  ten,  doors  of  plaintiff,  of  and  belonging  to  the  said 
dwelling  house,  and  broke  to  pieces,  damaged,  and  spoiled 
divers,  to  wit,  twenty  locks,  twenty  bolts,  twenty  staples,  and 
twenty  hinges,  of  and  belonging  to  the  said  doors  respectively, 
and  wherewith  the  same  were  then  fastened,  and  of  great  value, 
&c.,  and  also,  during  the  time  aforesaid,  to  wit  on  &c.,  seized  and 
took  divers  goods  and  chattels,  to  wit  &c.,  of  plaintiff,  and  carried 
away  and  converted  &c. 
r  828  ]  Plea  1.  As  to  coming  with  force  and  arms,  &c.,  and  whatever 

else  is  against  the  peace  &c.,  and  as  to  seizing,  taking,  carrying 
away,  and  converting  &c.  (a  part  of  the  goods).     Not  guilty. 
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Plea  2.  As  to  the  residue,  that  heretofore,  and  before  any  of  ptjoh 
the  said  times  when  &c.,  Robert  Jones  sued  out  in  the  Court  Griffith. 
of  Exchequer  a  writ  of  .^.  fa.,  directed  to  the  sheriflf  of  Mont- 
gomeryshire, to  levy  of  the  goods  and  chattels  of  plaintiff 
55i.  U,  4d.,  indorsed  to  levy  the  whole  and  7«.  for  costs,  &c., 
which  was  delivered  to  defendant,  being  then,  and  thence  until 
and  at  and  after  the  times  when  &c.,  sheriff  of  Montgomeryshire, 
to  be  executed ;  by  virtue  of  which  writ,  afterwards,  and  before  the 
return  of  the  said  writ,  to  wit  at  the  said  time  when  &c.  in  the 
declaration  first  mentioned,  defendant  then  lawfully  being  in  a 
certain  room  in  and  parcel  of  the  said  dwelling  house  in  which 
&c.,  and  which  said  room  then  was  occupied  by  one  Elizabeth 
Davies  as  tenant  thereof  to  the  plaintiff,  defendant,  so  being 
such  sheriff  as  aforesaid,  peaceably  and  quietly  entered  into  the 
residue  of  the  said  dwelling  house  in  which  &c.,  through  the  door 
communicating  between  the  said  room  so  occupied  by  the  said 
Elizabeth  Davies  and  the  residue  of  the  said  dwelling  house  in 
which  &c.,  the  same  being  then  open,  in  order  to  seize  and  take 
in  execution  the  said  goods  and  chattels  of  plaintiff  in  the 
introductory  part  of  this  plea  referred  to,  the  same  then  being 
in  the  said  dwelling  house  in  which  &c.,  for  the  purpose  of 
levying  the  said  monies  so  directed  to  be  levied  by  the  said 
writ  and  the  said  indorsement  so  made  thereon  as  aforesaid,  and 
did,  at  the  said  times  when  l^c,  seize  and  take  in  execution  the 
said  last  mentioned  goods  and  chattels,  and,  by  sale  thereof,  levy 
a  certain  *sum  of  money,  to  wit  &c.,  part  and  parcel  of  the  [  '829  ] 
damages  &c.,  and,  in  so  doing,  and  because  certain  doors  of  and 
belon^ng  to  the  said  dwelling  house  in  which  &c.,  at  the  said 
time  when  &c.,  were  shut,  locked,  and  fastened  with  the  said 
locks,  bolts,  staples,  and  hinges  in  the  said  declaration  mentioned, 
so  that  defendant,  so  being  in  the  said  dwelling  house  in  which 
&c.,  could  not  seize,  take,  and  carry  away  the  goods  and  chattels 
aforesaid,  to  levy  the  monies  aforesaid,  or  execute  the  said  writ, 
without  forcing  and  breaking  open  the  said  doors,  defendant, 
while  he  so  continued  in  the  said  house  as  aforesaid,  at  the  said 
time  when  &c.,  and  for  the  purpose  aforesaid,  did  force  and 
break  open  the  said  doors,  and,  in  so  doing,  did  necessarily  a 
little  break  and  damage  the  same,  and  al^-o  a  little  break  to  pieces, 
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PuaH  damage,  and  spoil  the  said  locks,  bolts,  staples  and  hinges  of 
Gbifpith.  and  belonging  to  the  said  doors  respectively,  doing  no  unnecessary 
damage  to  the  plaintiff  in  that  behalf;  and  also,  in  the  said 
execution  of  the  said  writ,  defendant,  so  being  such  sheriff,  did 
necessarily  and  unavoidably  make  a  little  noise,  &c.,  and  stay, 
&c.,  for  the  space  of  time  in  the  declaration  mentioned,  as  he 
lawfully  &c.,  which  are  the  said  &c. 

The  plaintiff  joined  issue  on  the  first  plea;  and,  as  to  the 
second,  replied  that  he  brought  his  action,  not  for  the  trespasses 
in  the  second  plea  mentioned  and  attempted  to  be  justified,  but 
for  that  defendant,  on  the  said  several  days  and  times  &c.,  with 
force  and. arms,  &c.,  broke  and  entered  the  outer  door  of  the 
said  dwelling  house  in  the  declaration  mentioned,  and  also  broke 
and  entered  the  said  dwelling  house,  and  made  the  said  noise,  &e., 
therein  in  the  declaration  mentioned,  and  stayed  and  continued 
[  *830  ]  &c.,  making  the  said  noise,  &c.,  *on  other  and  different  occasions, 
and  at  other  and  different  times,  and  in  other  and  different  parts 
of  the  said  dwelling  house  in  the  declaration  mentioned  than  in 
the  second  plea  mentioned,  and  therein  attempted  to  be  justified, 
in  manner  and  form  as  the  said  plaintiff  hath  above  thereof  in 
his  declaration  in  that  behalf  complained  against  defendant ; 
which  said  sevei-al  trespasses  above  newly  assigned  are  other  and 
different  trespasses  &c.     Verification. 

Plea  to  the  new  assignment.  As  to  all  except  breaking  the 
outer  door  of  the  said  dwelling  house,  in  which  &c.,  and  enter- 
ing the  same,  as  in  the  new  assignment  &c.,  Not  guilty.  As  to 
breaking  the  outer  door  &c.,  and  entering,  &c.  as  in  the  new 
assignment  is  alleged,  &c.,  that,  the  said  ^fieri  facias  having  so 
issued,  and  having  been  so  delivered  to  defendant,  so  being 
sheriff  &c.,  and  defendant  having  peaceably  and  quietly  entered 
into  the  said  dwelling  house  in  which  &c.,  to  seize  and  take  in 
execution  the  goods  and  chattels  of  plaintiff  in  the  second  plea 
.  mentioned,  in  the  manner  and  for  the  purpose  therein  also  men- 
tioned, defendant,  at  the  said  times  when  &c.,  did  seize  and  take 
in  execution  the  said  goods  and  chattels  as  in  that  plea  is  alleged, 
under  and  by  virtue  of  the  said  writ ;  and,  because  the  outer 
door  of  and  belonging  to  the  said  dwelling  house  in  which  &c., 
at  the  said  time  when  &c.  in  the  said  new  assignment  mentioned. 
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was  shut  and  fastened,  so  that  defendant,  so  being  in  the  said  Puoh 
dwelling  house  &c.  as  aforesaid,  and  having  so  seized  &c.  as  Griffith. 
aforesaid,  could  not  take  and  carry  away  the  goods  and  chattels 
aforesaid  in  order  to  levy  the  monies  directed  to  be  levied  by  the 
said  writ  and  indorsement,  or  execute  the  said  writ,  without 
opening  the  said  outer  door,  and  because  neither  plaintiff  *nor  [  •881  ] 
any  other  person  on  his  behalf  was  in  the  said  dwelling  house  at 
the  same  time  when  &c.,  so  that  defendant  could  request  plaintiiBf 
or  such  other  person  to  open  the  said  outer  door,  defendant,  so 
being  in  the  said  house  at  the  said  time  when  &c.,  for  the  pur- 
pose last  aforesaid,  did  open  the  said  outer  door,  and,  in  so  doing, 
did  necessarily  and  unavoidably  a  little  break  the  same,  doing 
no  unnecessary  damage  c^c. ;  and  defendant  did  then  take  and 
carry  away  the  said  goods  and  chattels  for  the  purpose  aforesaid, 
and  in  order  to  levy  &c. ;  and,  in  so  doing,  defendant  did  neces- 
sarily and  unavoidably  go  out  of  and  re-enter  the  said  dwelling 
house  by  the  outer  door  thereof,  the  said  outer  door  being  open 
at  the  time  of  such  re-entry,  in  order  to  take  and  carry  away  the 
said  goods  and  chattels  for  the  purpose  aforesaid,  and.  as  he 
lawfully  &c.,  which  are  the  same  supposed  trespasses  c^c. 

The  plaintiff  joined  issue  on  the  traverse  ;  and,  as  to  the  second 
plea  to  the  new  assignment,  new  assigned  again,  that  he  brought 
his  action,  not  for  the  trespasses  in  the  introductory  part  of  the 
second  plea  to  the  said  new  assignment  mentioned  i^c,  but  for 
that  defendant,  on  the  several  days  and  times  in  the  declaration 
and  in  the  said  new  assignment  in  that  behalf  mentioned,  with 
force  and  arms,  &c.,  broke  to  pieces,  damaged,  and  spoiled 
the  locks,  bolts,  staples,  and  hinges  in  the  declaration  mentioned, 
which  said  locks,  bolts,  staples  and  hinges  were  appertaining, 
belonging,  and  fixed  to  the  said  outer  door  of  the  said  dwelling 
house  in  the  declaration  and  in  the  said  new  assignment  men- 
tioned, and  wherewith  the  same  was  fastened,  in  manner  and 
form  as  plaintiff  hath  above  thereof  in  his  declaration  &c.  com- 
plained, which  said  several  trespasses  lastly  new  assigned  *are  [  •832  ] 
other  and  different  trespasses  than  the  said  trespasses  in  the 
said  second  plea  to  the  said  new  assignment  mentioned,  &c. 

To  this  second  new  assignment,  the  defendant  pleaded,  first, 
Not  guilty ;  secondly,  as  to  breaking  &c.,  one  lock,  one  bolt,  and 
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PuoH  one  staple,  parcel  of  the  locks,  bolts,  and  staples  in  the  said  last 
Griffith,  new  assignment  mentioned,  and  as  is  therein  alleged,  that,  the 
said  fieri  facias  having  so  issued,  and  been  so  delivered  to 
defendant,  being  sheriff,  as  in  the  said  second  plea  is  mentioned, 
and  defendant  having  peaceably  and  quietly  entered  into  the  said 
dwelling  house  in  which  &c.,  to  seize  and  take  in  execution  the 
goods  and  chattels  of  plaintiff  in  the  second  plea  mentioned, 
in  the  manner  and  for  the  purpose  therein  also  mentioned, 
defendant,  at  the  said  times  when  &c.,  did  seize  the  said  goods 
and  chattels,  as  in  that  plea  is  alleged,  under  and  by  virtue  of 
the  said  writ ;  and,  because  the  outer  door  of  and  belonging  to 
the  said  dwelling  house  in  which  &c.,  at  the  said  time  when  &c., 
in  the  last  new  assignment  mentioned,  was  shut  and  fastened 
with  the  said  one  lock,  one  bolt,  and  one  staple,  in  the  introduc- 
tory part  of  this  plea  mentioned,  so  that  defendant,  so  being  in 
the  said  dwelling  house  in  which  &c.,  and  having  so  seized  Sec. 
the  said  goods  and  chattels  as  aforesaid,  could  not  take  and  carry 
away  the  said  goods  and  chattels  in  order  to  levy  or  execute 
the  said  writ,  without  opening  the  said  outer  door,  nor  could 
defendant,  upon  that  occasion  open  the  said  outer  door  so  being 
fastened  as  aforesaid,  for  the  purpose  last  aforesaid,  without  a 
little  breaking,  &c.,  the  said  last  mentioned  lock,  bolt,  and  staple, 
and  because  neither  plaintiff  nor  any  other  person  on  his  behalf 
[  'ssa  ]  was  in  the  said  dwelling  house  at  the  said  *time  when  &c.  so 
that  defendant  could  request  plaintiff  or  such  other  person  to 
open  the  said  outer  door,  defendant,  so  being  in  the  said  house  as 
aforesaid,  at  the  said  time  when  &c.,  and  for  the  purpose  last 
aforesaid,  did  open  the  said  outer  door,  and,  in  so  doing,  did 
necessarily  and  unavoidably  a  little  break,  &c.,  the  said  last 
mentioned  lock,  bolt,  and  staple,  then  appertaining  and  belong- 
ing to  the  said  outer  door,  and  wherewith  the  same  was  so 
fastened  as  aforesaid,  doing  no  unnecessary  damage  &c.,  and  as 
he  lawfully,  &c.,  which  are  the  said  supposed  trespasses  &c., 
and  whereof  plaintiff  hath  above  by  his  said  last  new  assignment 
complained  &c. 

The  plaintiff  joined  issue  on  the  traverse ;  and,  as  to  the  rest 
of  the  plea,  demurred,  assigning  for  cause  that  defendant  acknow- 
ledged the  breaking  to  pieces,  &c.,  one  lock,  one  bolt,  and  one 
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staple,  appertaining,  belonging,  and  fixed  to  the  outer  door  of        Puoh 
the  dwelling  house  of   plaintiff,  and  wherewith  the  same  was     Griffith. 
fastened,  as  in  the  declaration  and  in  the  second  new  assignment 
alleged,  and  attempted  to  justify  the  same  breaking,  &c.,  under 
the  execution  of  a  writ  of  ^fieri  facias  directed  to  the  sheriff,  &c. 
Joinder  in  demurrer. 

[After  argument,  the  Court  took  time  for  consideration.] 

Lord  Denman,  Ch.  J.,  in  this  Term  (January  31st),  delivered  the        [  «37  ] 
judgment  of  the  Court  (i) .     After  going  through  the  pleadings 
his  Lordship  said : 

Upon  this  state  of  the  pleading,  it  appears  that  the  defendant, 
in  his  plea  to  the  declaration,  has  justified  breaking  and  entering 
the  house,  and  seizing  the  goods,  under  a  writ  ot^fieri/ac  as.  He 
does  not  allege  in  the  plea  that  the  outer  door  was  open,  which 
is  generally  necessary  ;  but  he  says  that  he  was  lawfully  in  a  part 
of  the  house  in  the  occupation  of  a  lodger  ;  and,  if  the  communi- 
cation between  the  part  of  the  house  occupied  by  the  lodger  and 
the  rest  of  the  house  should  be  in  the  nature  of  an  outer  door  for 
the  protection  of  the  plaintiff's  house,  there  is  an  averment  in  the 
plea  that  the  communication  between  the  two  was  open,  and 
therefore  the  entry  into  the  part  occupied  by  the  plaintiff  was 
authorised.  The  plaintiff,  in  answer  to  this,  says  tlie  matters 
justified  in  the  plea  are  not  what  he  complains  of ;  but  he  says  he 
brought  his  action,  not  for  that,  but  for  breaking  the  outer  door, 
and  entering  the  house  on  other  occasions,  and  at  other  times, 
and  in  different  parts  of  the  house.  The  defendant's  answer  to 
this  new  assignment  is  what  has  been  already  stated  ;  ^that,  in  [  *838  j 
order  to  take  the  goods  out  of  the  house,  it  was  necessary  to  open 
the  outer  door  ;  and,  as  neither  the  plaintiff  nor  any  body  on  his 
behalf  was  there,  so  as  a  request  could  be  made  to  them,  he 
opened  it.  The  plaintiff,  in  answer,  says,  by  another  new  assign- 
ment, that  he  did  not  bring  his  action  for  that,  but  for  breaking 
the  locks,  bolts,  staples,  and  hinges  of  the  outer  door. 

It  is  to  be  observed  that,  in  the  first  new  assignment,  the 
plaintiff  says  nothing  about  the  locks,  bolts,  staples,  and  hinges ; 

(1)  Lord  Denman,  Ch.  J.,  Littledale,  Williams,  and  Coleiiil^f,  J  J. 
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Pnou  and,  as  the  plaintiff  has  in  that  new  assignment  confined  his 
Griffith,  complaint  to  breaking  the  outer  door,  and  breaking  and  entering 
the  house,  he  cannot  carry  his  second  new  assignment  beyond 
the  first  new  assignment.  A  question  may  at  first  appear  to  arise, 
whether  this  second  new  assignment  is  not  bad  altogether :  but 
we  think  not,  because,  under  the  complaint  of  breaking  the  outer 
door,  the  plaintiff  might  give  evidence  of  breaking  the  locks,  ibc., 
fixed  to  and  part  of  the  door. 

Then  the  defendant,  in  answer  to  this,  pleads  as  before  stated : 
so  that  the  general  question,  whether  a  sheriff  who  has  seized 
goods  under  a. /rVrt  facias  has  a  right  to  break  an  outer  door  to 
take  them  out  of  the  house,  when  there  is  nobody  of  whom  to 
request  that  the  door  may  be  opened,  would  not  appear  to  arise ; 
for  the  plaintiff,  by  his  second  new  assignment,  abandons  that 
complaint:  and  the  only  question  on  this  record  would  now 
appear  to  be,  whether  he  has  a  right  to  break  the  lock,  bolt,  and 
staple  of  the  outer  door  to  take  out  the  goods.  But,  though  the 
plaintiff  has  abandoned  the  general  complaint  of  breaking  the 
outer  door  of  the  house,  yet,  under  the  objection  he  makes  as  to 
breaking  the  lock,  bolt  and  staple,  he  may  contend  that  the 
[  *8H9  ]  sheriff  had  no  ^right  to  break  the  outer  door ;  and,  though  he 
has  abandoned  the  general  breaking  open  the  door,  he  has  not 
admitted,  in  the  pleadings,  as  he  might  have  been  held  to  do  if  he 
had  pleaded  over  in  answer  to  the  defendant's  pleading :  but  here 
liis  pleading  over  is  that  the  defendant  has  not  given  any  answer 
to  what  the  plaintiff  means  to  complain  of,  and  that  he  has  mis- 
taken the  nature  of  the  plaintiff's  complaint,  and  that  it  ought 
to  be  considered  in  the  same  light  as  if  there  was  a  nolle  prosequi 
as  to  the  whole  of  the  trespasses  except  breaking  the  lock,  bolt, 
and  staple  of  the  outer  door ;  and,  as  to  that,  we  think  that  he 
may  stand  in  the  same  situation  as  if  his  declaration  had  been 
originally  confined  to  the  mere  act  of  breaking  the  lock,  bolt,  and 
staple  of  an  outer  door  of  the  house. 

It  appears  to  us  that,  on  the  allegations  on  this  record  which 
are  not  denied,  the  sheriff  had  a  right  to  break  open  the  outer 
door,  and  to  break  the  lock,  bolt,  and  staple  affixed  to  it.  The 
sheriff  shows  a  lawful  entry  into  the  house,  and  a  lawful  seizure 
of  the  goods ;  and,  in  his  plea  to  the  first  new  assignment,  he 
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sayB  that  he  could  not  take  the  goods  out  of  the  house  without  Puoh 
opening  the  outer  door;  the  particular  door  therefore  is  identified,  Griffith. 
80  that  it  cannot  be  said  there  were  any  other  doors,  or  any  other 
mode  of  getting  the  goods  out.  Then  what  was  the  sheriff  to  do? 
The  goods  could  not  be  kept  for  ever  in  the  house  ;  and  neither 
the  plaintiff,  nor  any  body  else,  was  there  so  that  he  could 
request  them  to  open  the  door,  and  there  was  nothing  else  to  be 
done  but  to  open  it  himself ;  and  he  says  that  he  did  no  unneces- 
sary damage;  and  then,  as  to  the  complaint  of  breaking  the  lock, 
bolt,  and  staple,  that  he  could  not  open  the  outer  door  without 
breaking,  ^damaging,  and  spoiling  them  ;  and  as  to  that  also  [  *840  ] 
he  alleges  the  absence  of  the  plaintiff  and  every  other  person 
to  whom  he  could  make  a  request;  and  therefore,  as  to  that  also, 
which  is  now  the  only  cause  of  complaint,  he  appears  to  be 
justified  as  a  matter  of  necessity  in  order  to  get  the  goods  out  to 
execute  the  writ.  It  may  be  said  that  he  locked  the  door  him- 
self;  ahd,  if  so,  he  could  not  justify  the  breaking;  the  lock,  &c., 
to  pieces.  If  he  had  done  so,  it  might  be  further  new  assigned, 
or  replied  in  some  way  or  other  ;  but,  in  pleading  a  justification, 
we  do  not  think  it  necessary  to  aver  that  the  trespass  complained 
of  was  not  occasioned  by  his  own  default.  The  case  of  White  v. 
Whitshire  (i)  was  trespass  for  breaking  and  entering  plaintiff's 
house :  justification  under  a  ^fieri  facias ;  and  that,  after  entry  to 
take  the  goods  in  execution,  the  plaintiff  shut  the  door  upon  the 
bailiffs,  and  imprisoned  them;  then  the  defendant  broke  open 
the  doors,  and  broke  the  locks  to  rescue  the  bailiffs.  The  Court 
said  that,  though  the  sheriff  cannot  break  open  a  house  to  make 
execution  by  a  fieii  fac'uiSj  yet,  when  the  door  is  open,  and  he 
enters  and  is  disturbed  in  his  execution  by  the  parties  who  are 
within  the  house,  he  may  break  into  the  house  and  rescue  his 
bailiffs,  and  so  take  execution.  In  that  case,  the  breaking 
into  the  house  was  justified,  because  the  plaintiff  himself  had 
occasioned  the  necessity  of  it;  but  it  does  not  follow  that 
there  may  not  be  other  occasions  where  the  outer  door  may 
be  broken. 

Several  cases   were  cited,  as  to   the  duties  and  powers  of 
sheriffs  ;  but  they  do  not  so  nearly  apply  to  the  point  raised  on 
(1)  Talrn.  52;  S.  C,  2  Roll.  Rep.  137;  Cro.  Jac.  bob. 


842  1838.     Q.  B.     7  AD.  &  EL.  840—841.  [r.r. 

PuoH        this  record  as  to  make  it  necessary  to  comment  *upon  them. 

Gbiffith.     Some  of  them  seem  to  require  that  a  demand  should  be  made  by 

[  •841  ]       the  sheriff  in  particular  cases ;  but  the  necessity  of  a  demand  in 

the  present  case  is  obviated,  because  there  was  nobody  on  whom 

a  demand  could  be  made. 

Upon  the  whole  of  the  case,  we  are  of  opinion  that  there  should 

be  judgment  for  the  defendant. 

Judgment  for  defeiulanU 


1888.  REG.  V.  GUEST  and  Others  (1). 

Jan.  so, 
(7  Adol.  &  Ellis,  951—956 ;  S.  C.  2  N.  &  P.  663 ;  W.  W.  &  D.  651  ;  7  L.  J. 

[  951  ]  (N.  S.)  M.  C.  38.) 

In  a  rate  laid  upon  buildings  to  which  machinery  is  attached  for  the 
purpose  of  manufacture,  the  real  property  ought  to  be  as-eased  according 
to  its  actual  value  as  combined  with  the  machinery,  without  considering 
whether  the  machinery  be  real  or  personal  property,  and  liable,  or  not, 
to  distress  or  seizure  imder  a  Ji.  fa,^  or  whether  it  would  go  to  the  heir 
or  executor,  or,  at  the  expiration  of  a  lease,  to  the  landlord  or  tenant. 

On  appeal  against  a  rate  made  for  the  relief  of  the  poor  of  the 
parish  of  Merthyr  Tydvil,  Glamorganshire,  the  following  case 
was  submitted  to  this  Court  by  the  Sessions : 

The  appellants  are  the  lessees  and  occupiers  of  the  Dowlais 
iron  works  in  the  said  parish,  and,  as  connected  with  these 
works,  they  are  also  the  lessees  and  occupiers  of  certain  iron 
mines  and  coal  mines.  (The  case  then  stated  a  point  on  which 
an  objection  was  taken  and  the  Sessions  made  an  amendment, 
and  which  was  not  referred  to  this  Court.)  The  appellants 
further  objected  to  the  amount  of  the  rate  upon  their  iron 
works,  because  several  engines  and  other  machinery  used  for 
working  the  iron  mines  mentioned  in  the  rate,  and  also  the 
[  '962  ]  several  engines  and  other  machinery  used  *in  the  process  of 
manufacturing  iron  from  the  iron  stone,  were,  as  the  appellants 
alleged,  not  fixed  to  the  freehold  so  as  to  be  regarded  in  law  as 
real  property  rateable  to  the  relief  of  the  poor,  and  it  was  proved 
that  personal  property  was  not  charged  to  the  poor-rate  in  the 
parish.     The  mode  of  erecting  such  engines  and  machinery  was 

(1)  Cited  in  judgments:  Laing  v.  Boiler  Work«  v.  Loiighentan  Ovrraeers 
BUhopwearmouth  (1878)  3  Q.  B.  D.  (1886)  18  Q.  B.  Div.  81,  89,  56  L.  J. 
299,  305,  47  L.  J.  M.  C.  41, 44;  I'l/ut      M.  C.  8,  11.— R.  C. 
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proved  to  be  as  follows.  The  soil  is  first  excavated  to  a  certain  Reo. 
depth  for  the  purpose  of  laying  down  foundation  walls  of  strong  gdbbt. 
masonry.  Into  the  walls,  when  built,  are  introduced  balk  and 
other  strong  timber  which  are  covered  and  secured  by  means  of 
bolts  and  other  contrivances  to  and  by  an  iron  platform.  Upon 
this  platform  are  placed  frames  made  of  wood  and  iron,  which 
frames  are  inserted  into  the  walls  of  the  buildings  in  which  the 
engine  and  machinery  are  enclosed  ;  these  frames  then  serve  as 
the  foundations  of  the  engines  and  machinery,  which  are  attached 
to  the  frames  by  means  of  cotterels  or  keys  and  jibs  in  such  a 
manner  as  to  be  tightened,  or  slackened,  or  altogether  removed, 
at  pleasure.  Such  removal  may  be  effected  from  and  out  of  the 
buildings  which  enclose  them  without  injury  either  to  the  engines 
or  machinery  or  to  the  buildings  or  the  soil,  and  without  dis- 
placing any  part  thereof.  The  machinery  thus  described  is 
referred  to  in  amount  of  value  in  the  schedule  No.  2  of  the  rate, 
as  thereunto  annexed.  The  iron  mines  occupied  by  the  appel- 
lants are  situate  in  the  parish  of  Merthyr  Tydvil,  and  within  a 
short  distance  from  the  works,  the  engines  and  the  machinery 
comprised  in  the  rate.  As  to  such  of  the  engines  as  are  applic- 
able to  the  working  of  the  iron  mines,  whether  such  engines  are 
fixed  to  the  freehold  or  not,  the  Sessions  allowed  the  objection 
and  amended  the  rate  accordingly  ;  and  no  question  is  raised  as 
to  such  amendment. 

The  Sessions,  with  the  amendments  before  mentioned,  con-       [  953  ] 
firmed  the  rate,  subject  to  the  opinion  of  this  Court. 

The  schedule  referred  to  consisted  of  several  columns.  The 
first  was  headed  ''  Landlords,"  and  contained  the  names  of  the 
Marquis  of  Bute,  and  Messrs.  Guest,  Lewis  &,  Co.  The  second 
was  headed  '^  Persons  rated,"  and  contained  the  names  of 
Messrs.  Guest,  Lewis  &  Co.  The  third  specified  the  "Property 
assessed,"  fixed,  and  moveable.  Among  the  articles  of  the  first 
description  were  blast  furnaces,  casting-houses,  foundry,  blast- 
engines,  &c.  Of  the  latter,  blast-engines,  furnaces,  engines  for 
rolling,  "machinery"  (described  generally  as  such),  &c.  The 
fourth  and  fifth  columns,  headed  "  Schedule  No.  1 "  and 
"  Schedule  No.  2,"  stated  the  values  of  the  two  descriptions  of 
property  respectively. 
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Req.  The  question  for  this  Court  was  stated  to  be,  whether  the 

GUB8T.  appellants  are  liable  to  be  rated  for  the  various  properties 
referred  to  in  the  schedule  No.  2  of  the  rate  before  set  forth, 
or  whether  the  rate  is  unequal  in  respect  of  the  appellants  being 
rated  for  them.  If  the  Court  should  be  of  opinion  that  the 
properties  charged  in  schedule  2  ought  not  to  be  charged,  the 
rate  was  to  be  amended  accordingly.  The  case  was  argued  in 
Hilary  Term,  1887  (i). 

Maule  and  John  Kvans,  in  support  of  the  order  of  Sessions  : 
The  articles  in  schedule  2  were  properly  taken  into  account  in 
the  rate.  On  a  question  as  to  rating,  if  the  article  is  practically 
connected  with  the  real  property,  and  forms  a  part  of  the  means 
[  *954  ]  of  enjoying  *it,  the  Court  will  not  inquire  with  nicety  whether  it 
would  fall  within  any  of  the  cases  which  have  arisen  between 
heir  and  executor  or  landlord  and  tenant,  or  upon  the  subject  of 
reputed  ownership.  The  principle  is  that,  where  real  property 
derives  an  increased  annual  value  from  a  personal  chattel 
annexed  to  it,  the  rate  must  be  calculated  on  such  increased 
value:  1  Nol.  P.  L.  81—84  (4th  edit.),  and  Rex  v.  St.  Nicholm, 
Glotuester  (2),  and  other  cases  cited  in  those  pages.  The  present 
case  is  stronger  than  those,  as  to  the  connection  of  the  machinery 
with  the  real  property.  In  some  of  those  instances  the  building  and 
the  annexed  property  were  demised  together ;  but,  with  reference 
to  the  poor  law,  that  cu*cumstance  creates  no  distinction.  It 
would  be  absurd  to  say  that,  in  rating  a  house  built  for  the 
purpose  of  working  machineiy,  the  overseers  should  assess  the 
building  as  a  shell,  denuding  it  of  that  for  the  sake  of  which  it 
exists.  Nor  can  it  reasonably  be  contended  that,  if  the  machinery 
be  rateable,  but  there  is  a  portion  which  might  be  subtracted 
without  damage,  a  deduction  should  be  made  for  so  much. 

Sir  J,  Camjybell,  Attorney-General,   JK.   V.   WUliams,  and 

Powell,  contra  : 

The  rate  here  is  on  buildings  and  machinery ;  but  part  of  the 

machinery  is  personal  property,  and  therefore  ought  not  to  be 

(1)  January  2dth.     Before  Lord  (2)  Cald.  262;  S.  C,  note  (a)  to 

Denman.     Ch.    J.,     Williams    and      Bex  v.  H(pgg,  1  B.  R.  375  (1  T.  R. 
Coleridge,  JJ.  723). 
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assessed  in  a  parish  where  no  other  personal  property  is  rated.  Rbo. 
The  articles  which,  the  appellants  contend,  have  been  improperly  qukbt. 
rated,  are  removable,  and  would  go  to  the  executor,  not  the  heir, 
might  be  taken  in  execution,  and  would  be  the  subject  of  trover. 
Messrs.  Guest  &  Co.  have  not  *the  freehold ;  they  are  lessees,  and  [  *^^^  ] 
may  remove  these  articles  at  the  end  of  their  term.  In  Rex  v. 
St.  Nicliolaa,  Gloucester  (i),  the  subject  of  rate  was  a  "machine- 
house  ; "  and  it  was  assessed  more  highly  on  account  of  the 
increased  value  of  the  house,  derived  from  a  weighing-machine. 
Here  the  appellants  are  rated  for  buildings,  and  for  machinery, 
part  of  which  is  personal  property.  The  light  in  which  such 
property  would  be  considered  in  an  action  between  outgoing  and 
incoming  tenants,  in  a  case  of  settlement,  or  on  a  question  of 
reputed  ownership,  appears  from  Davis  v.  Jones  (2),  Rex  v. 
Otley  (3),  Honi  v.  Baker  (4),  Storer  v.  Hunter  (5),  Clark  v.  Crown- 
shaw  (6),  Coombs  v.  Beaumont  (7).  The  law  as  to  fixed  machinery 
is  summed  up  by  Lord  Lyndhurst,  C.  B.,  in  Trappes  v.  HaHer  (8). 

(Coleridge,  J.  mentioned  Wansbroiigh  v.  Maton  (9).) 

The  Court  desired  to  see  the  original  rate. 

Cur.  adv.  rtdt. 

The  rate- book  having  been  submitted  to  the  Court  in  Easter 
Term,  1837, 

Lord  Denman,  Ch.  J.  now  delivered  judgment  as  follows : 

This  was  an  appeal  against  a  rate  on  the  ground  that  many 
articles  of  machinery  employed  by  the  appellant  in  his  manu- 
facture were  personal  property,  and  not  subject  to  be  rated.  The 
Sessions  proposed  numerous  *question8  to  us  (lo) ;  but  we  did  not  [  *^^^  ] 
think  their  statement  so  full  as  it  might  have  been,  and  we 
desired  to  see  a  copy  of  the  rate,  in  the  hope  that  we  might  be 

(1)  Cald.  262.  (8)  2  Cr.  &  M.  153 ;  3  Tyr.  603. 

(2)  20  R.  B.  396(2  B.  &  Aid.  165).  (9)  43  B.  B.  510  (4   Ad.    &   El. 

(3)  35  B.  B.  258  (1  B.  &  Ad.  161).  8H4). 

(4)  9  B.  B.  541  (9  East,  215).  (10)  A  case,  with  many  questioDS, 

(5)  3  B.  &  C.  368.  had  been  sent  up ;  but  it  was  after- 

(6)  3  B.  &  Ad.  804.  wards  reduced  to  the  form  in  which 

(7)  39  B.  B.  400  (5  B.  &  Ad.  72).  the  present  report  gives  it. 
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Reg.         enabled,  from  the  description  there  given,  to  specify  the  articles 

Guest.       that  ought  to  be  included.     In  this  we  are  disappointed,  and  can 

only  direct  that  the  rate  should  finally  stand  on  the  general 

principle  which  we  have  lately  had  occasion  to  lay  down(i),  that 

real  property  ought  to  be  rated  according  to  its  actual  value,  as 

combined  with  the  machinery  attached  to  it,  without  considering 

whether  the  machinery  be  real  or  personal  property,  so  as  to  be 

liable  to  distress  or  seizure  under  a  Jieri  facias,  or  whether  it 

would  descend  to  the  heir  or  executor,  or  belong,  at  the  expiration 

of  a  lease,  to  landlord  or  tenant. 

Rate  to  stand  accordingly. 

(1)  See  Rex  ▼.   The  Birmimjham  and  Staffordshire  Gaa  Light   Campauy, 
p.  572,  an/e  (6  Ad.  &  EL  6U). 
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trust  committed  by  testator — Claim  flifter  distribution  of  assets. 
Knatchhull  v.  Feurnhead 230 

6.  Liability  of  administrator  for  wrongful  act  of  intestate 

— ^Action  for  money  had  and  received  by  intestate  for  coal  tortiously 
taken  by  him  from  plaintiff's  land,  sold  by  him,  and  for  which  he 
has  received  the  money.     Powell  v.  Bees 7*17 

FAIR.    See  Market  and  Fair. 

FOUNDLING  HOSPITAL— Extra- parochial  nature  of— Discretion 
of  governors  to  receive  children.     See  Poor  Law,  4. 
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GK>ODS,  SA.LE  OF.     See  Sale  of  aoods. 

GHAKT.     See  Crown  Grant. 

HIGHWAY— 1.  Proof  of  road  being  public— Reputation— Evidence 
as  to  statement  by  deceased  person.    See  Evidence. 

2.  Bepair — Agreement  purporting  to  exonerate  inhabitants — 

Presumption  of  liability  of  owner  of  adjoining  township  to  repair 
ratione  tenurw.     Rex  \,  InhahiUinta  of  Scarubrick boo 

HUSBAND  AND  WIPE— Property  of  wife— Election— Whether 
wife  competent,  during  coverture,  to  elect  between  a  jointure  made 
to  her  after  marriage  and  her  dower  at  common  law.    Frank  y.  Frank 

248 
And  eee  Power. 

INDICTMENT.     See  Nuisance. 

INFANT— 1.  Conditions  under  which  the  Court  has  allowed  the 
father  of  a  ward  to  take  the  ward  out  of  the  jurisdiction.  Jacksan  v. 
Hankey 7 

2.  Person  in  loco  parentis,  who  is — Evidence  of  intention  to 

provide  for  child.     Pvwys  v.  Mansfield 277 

3.  Chancery — Ward  of  Court — Principles  on  which  Court  acts 

— Form  of  order — Removal  out  of  jurisdiction.     Campbell  v.  Mackay    1 

4.  Decree  of  foreclosure  against.     See  Mortgage,  2. 

INJUNCTION — 1.  Principles  on  which  courts  of  equity  interfere 
by  injunction,  in  cases  of  apprehended  nuisance  to  the  public.  AH.- 
(jfen,  V.  Forbes 15 

2.   Order  made  to  restrain  action  brought  by  auctioneer, 

against  the  solicitor  in  lunacy  proceedings,  for  the  amount  of  bis 
bill  for  appraising  and  selling,  under  the  authority  of  the  Court, 
property  belonging  to  the  lunatic — Reference  to  ascertain  a  proper 
sum  to  be  allowed  to  auctioneer.     In  re  Weaver      .        .        .        .110 

And  see  Copyright ;  Lands  Clauses  Acts,  1  ;  Railway  Company ; 
Trade  Mark. 

INSURANCE  (FIRE)— 1.  Policy— Condition— Alteration  in  nature 
of  risk — Negligence.     Shaw  y.  Bobberds    ......    407 

2.  Condition  warranty  that  mills  insured  should  be  worked 

by  day  only— Warranty,  breach  of.     MayaU  v.  Miiford         .        .     588 

JUSTICES,  CLERK  TO.    See  Corporation  (Municipal),  5. 

LANDLORD  AND  TENANT— 1.  Assignment  of  Lease— Breach 
of  covenant — Covenant  for  title — Express  qualified  title.  Stannard 
V.  Forbes 564 

2.  Breach  of  covenant — Covenant  to  repair — State  of  premises 

at  commencement  of  tenancy,  whether  relevant  fact  in  regard  to  the 
amount  of  damages.     Ihirdett  v.  Withers  ......     692 

3.  Distress  for  rent — Conditional  contract  to  take  house — 

Condition  precedent — Promise  to  furnish  house.    Mechelen  v.  Wallace 

669,  673,  w. 
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LANBLOBD  AND  TENANT — 1.  BistresB  for  rent— Bistraint  after 
entry  by  new  tenant.     Taylerson  v.  Pettn 689 

5.  Notice  to  pay  rent — Notice  given  by  assignee  of  estate 

under  assignment  prior  to  creation  of  tenancy,  whether  creating 
relation  of  landlord  and  tenant  between  the  assignee  and  the  tenant. 
Partington  v.  Woodcock 592 

LANDS  CLATTSES  ACTS — 1.  Property  required  by  Commissioners 
under  powers  of  local  Act — Whether  owner  entitled  to  injunction  to 
restrain  Commissioners  from  taking  steps  prescribed  by  the  Act  for 
obtaining  possession  of  the  property,  until  they  shall  have  satisfied 
owner  of  ability  to  pay  price  awarded  to  him.    Suhmm  v.  Itaudall .     'SOG 

2.  Waterworks  company  —  Alteration  in  weir  —  Damage  to 

mill  not  on  plan  of  works  authorized  by  special  Act — Compensation 
— Assessment  of  damages — Enforcing  payment  of  amount  awarded 

— Mandamus,    Bex  v.  Nottingham  Old  Waterworks  Company         ,         .     484 

LIBEL.     See  Defamation. 

LIEN— 1.  Solicitor's.     See  Solicitor,  6. 

2.  Vendor's.     See  Vendor  and  Purchaser,  2. 

LIMITATION.     8ee  Settlement,  1. 

LIMITATIONS,  STATT7TE  OF— 1.  Action  against  executor- 
Breach  of  trust — Suit  to  make  executor  account  for  money 
bequeathed  to  him  upon  trust  and  severed  by  the  executor  from  the 
testator's  personal  estate — Whether  suit  to  recover  a  legacy  within 
the  Limitation  Act  (3  A  4  Will.  IV.  c.  27).     PhiUipo  v.  Muunings       63 

2.  Breach  of   trust — Claim    against   executors  of   deceased 

trustee.     Knatchhull  v.  Fearnhead 230 

LXJNACT — Principles  by  which  the  Lord  Chancellor,  when  pro- 
tector of  a  settlement  in  the  place  of  a  lunatic,  will  be  guided,  in 
giving  or  withholding  his  consent  to  a  deed  of  disposition  under 
the  Fines  and  Becoveries  Act.     hi  re  Jeremiah  Newman  .         .       11 

MAGISTBATE — Action  against — Notice.  See  Malicious  Prose- 
cution. 

MALICIOUS  PBOSECXJTION— 1.  Arrest  for  malicious  damage  to 
property — Bona  fides — Beasonable  ground  of  belief— Notice  of  action. 
Beed  v.  Cowmeadow 580 

2.  Magistrate,  suit  against  for  detaining  goods  on  suspicion 

of  felony — Bona  /<// a— Beasonable  ground  of  suspicion — Notice  of 
action.     Wedye  v.  Fitzhardinye  Berkeley 583 

MANDAMUS— 1.  County  treasurer— Account  books— Custody — 
Mandamus  to  compel  deposit  with  clerk  of  peace — Misrepresenta- 
tion in  affidavit.     Btx  v.  Payn 505 

2.  To  enforce  payment  of  compensation  awarded.     See  Lands 

Clauses  Acts,  2. 

And  see  Bate. 

MANOB — Evidence  of  boundary.     See  Evidence,  3. 

MABKET  AND  FAIB— 1.  Grant  of  fair— Bight  to  take  tolls— 
The  grant  of  a  fair  ^^  cum  omnibus  libertatibus  et  liberie  consuetu- 
dinibus  ad  hujusmodi  feriam  pertinentibus  "  does  not  give  a  right 
to  take  tolls.     Earl  of  Eyremont  v,  Saul 647 

54* 


854  INDEX.  [r-r. 

SCABKET  AND  FA1&— 2.  Rnmoval— Bigrht  of  public  to  identical 
privileges  in  new  market.     Bex  v.  Starkey 678 

MASTER  AND  SERVANT  —  Agreement  for  year  certain  — 
Termination  of  contract — Notice — Custom — Pleading.  Wiilinms  v. 
Bynte 703 

MINES  AND  MINERALS — Crown  grant  of  mines  with  office 
of  barmaster — Grantee  having  interest  incompatible  with  office. 
Arkurrifjht  v.  Cantrell 762 

MISREPRESENTATION.     Str  Estoppel,  2. 

MISTAKE.     See  Settlement,  2,  3. 

MORTGAGE — 1 .  Equitable  mortgagee  —  Costs  of  unsuccessful 
attempt  to  defend  action  at  law  for  recovery  of  mortgaged  premises. 
Dryden  v.  Frost 344 

2.  Foreclosure — ^Decree  against  infant — Giving  day  to 

show  cause  against  decree.     Price  v.  Carver 244 

NEW  TRIAL.     See  Practice,  6,  9. 

NT7ISANCE — 1.  Indictment — Obstruction  of  harbour — Erection  of 
piles  and  planking — Criminal  responsibility.    Bex  v.  TindM       .    426 

2.  Public — Injunction — Principles  upon  which    Court   acts. 

AU»'Gen.  v.  Forbes 15 

PARLIAMENT— Member  of  Parliament— Privilege  from  arrest- 
Contempt  of  Court— Threatening  letter  addressed  to  Master  and 
afterwards  repeated  in  substance  to  Lord  Chancellor.  Lechmere 
Charlton's  case 68 

PARTNERSHIP— Illegality — ^An  agreement  for  an  illegal  partner- 
ship will  not  be  enforced  even  if  it  has  been  partly  performed. 
Ewing  V.  Oshaldiston 9 

PATENT — Infringement — Specification — Novelty— Principle  pre- 
viously applied — Verdict  that  previous  inventor  had  found  out  the 
principle  but  not  the  practical  purpose  to  which  it  had  been  applied. 
Minter  v.  Mower 605 

PENDENTE  LITE.     See  Statute. 

POOR  LAW — 1.  Overseer  —  Account  —  Appeal  lies  against  the 
accounts  of  an  assistant  overseer,  unless  there  be  any  limitation,  in 
the  warrant  of  appointment,  which  prevents  his  being  accountable 
to  the  parish.     Beg,  v.  George  Watts 753 

2.  Rating— Principle  of  assessment — Ironworks — Buildings 

to  which  machinery  attached  for  purposes  of  manufacture — Machinery 
not  affixed  to  freehold.     Beg,  v.  Guest       .  .         .      '  .         •    842 

3.  Valuation — Principle  of  assessment— Gas  company, 

valuation  of  mains,  pipes,  and  engine-houses.     Bex  v.  The  Birmingham 
and  Staffordshire  Gas  Light  Co 572 
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POOB  LAW — 4.  Settlement — Maintenance  of  pauper — Child  left  at 
Poundling  Hospital  and  refused  by  governors — Discretionary  power 
of  governors  to  receive  children — ^Extra-parochial  nature  of  hospital. 
Reg,  V.  St.  Pancras 824 

5.  Removal  of  pauper — Confirmation  of  order  of  removal 

on  appeal — Subsequent  dissolution  of  marriage  for  incest — Right  of 
parish  of  derivative  settlement  to  show  that  pauper  (a  child  of  the 
marriage)  was  illegitimate.     Jieg,  v.  The  Inhabitants  of  Wye   .         .     829 

POWER — Special  power,  exercise  of— Appointment  to  trustees  for 
separate  use  of  married  daughter  during  joint  lives  of  herself  and 
husband — Restraint  upon  anticipation.     Thornton  v.  Bright .  36 

PRACTICE — 1.  Costs — General  rule  that  costs  of  cause  follow 
the  result — Exception  where  party  has  established  his  object  by 
unnecessary  degree  of  litigation.     MiUingtony,  Foot,       .  .271 

2.  Plaintiff  in    contempt   for  non-payment   of   costs — 

Right  to  sue  out  attachment  for  want  of  answer.     Wihon  v.  Bates  254 

3.  Security  for  costs — A  foreign  prince  resident  abroad, 

being  plaintiff  in  an  action  upon  a  charter-party  in  this  Court,  was 
directed  to  give  security  for  costs.    Emperor  of  Brazil  v.  Robinson      613 

4.  Discovery— Inspection  of  documents  founded  on  defendant's 

answer — ^Whether  Court  at  liberty  to  disregard  statements  in  answer 
as  to  parts  of  documents  not  disclosed.     Bowes  y.  Fernie        .         .     333 

5.  Production  of  documents — Production  of  documents 

scheduled  to  defendant's  answer  where  they  do  not  support  the 
equity  asserted  by  the  plaintiff's  bill.     Adams  v.  Fisher        .         .     328 

6.  New  trial — Verdict  against  evidences-Damages  below  £20 

—Refusal  to  grant  new  trial.     Soiveil  v.  Champion  .        .        .        .514 

7.  Parties— Suit  for  specific  performance  of  contract.     Tusker 

V.  Small 211 

8.  Pleading— Amendment  of  bill.     Milligau  v.  Mitchell  217 

9.  Stay  of  proceedings — Several  applications  arising  out  of 

same  election — Quo  loarranto  information — Verdict  in  one  cause  and 
rule  nisi  for  new  trial — Application  to  stay  proceedings  in  other 
actions.     R,  v.  Cousins  and  others 729 

PRESCRIPTION.     See  Common,  2. 

PRINCIPAL  AND  AGENT-Broker— Liability  on  bought  note. 
See  Sale  of  Goods,  1. 

PRINCIPAL  AND  ST7RETT— 1.  Composition  by  surety  with 
creditor — Assignment  of  debt  to  trustee  for  surety — Claim  against 
principal— How  far  allowed.     Reed  v.  Norria 88 

2.  Liability  of  surety— Non-performance  of  building  con- 
tract—Measure of  damages.     See  Bond,  2. 

PT7BLIC  OFFICER— Compensation  for  loss  of  office.  See  Corpora- 
tion (Municipal),  5. 
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QJJO  WABBANTO.     See  Corporation  (Muxiicipal),  4,  6,  7. 

RAILWAY  COMPANT— 1.  Injunction— Two  companies  applying 
for  statutory  powers  over  same  district — Agreement  that  selected 
company  shall  adopt  the  other  company's  contracts  with  land- 
owners—Specific performance  against  successful  company — Pay- 
ment of  purchase-money.     Stanley  v.  Chester  and  Birkenhead  Baihmy  Co. 

2.  Statutory  power  to  enter  upon  land— Bight  of  owner 

to  interlocutory  injunction — Acquiescence — Estoppel.  Qreeuhahjh  v. 
Manchester  and  Birmingham  Ruilway  Co 393 

BATE— 1.  Accounts — ^Bight  of  ratepayers  to  inspect  accounts 
passed  by  Sessions  and  deposited  with  clerk  of  the  peace.  Mandamus, 
return  to.     Bex  y,  Staffordshire  J  J. .412 

2.  Church    rate — Property   rateable — ^'Houses,  warehouses, 

shops,  buildings,  lands,  tenements,  and  hereditaments  rated  or 
rateable  for  the  relief  of  the  poor  of  the  said  parish  " — Lessee  of 
tithes,  whether  rateable — Mandamus  to  justices  to  grant  warrant. 
Bfx  V.  Barker 502 

3.  Sewers'  rate  —  Principle    of  assessment — Assessment    in 

gross  on  township  at  large — Local  custom.    £mmerson  v.  Saltmarshe 

721 

BESTBAINT  OF  TBADE— 1.  Agreement  not  to  exercise  trade 
within  three  miles  of  T. — No  limit  as  to  time — Consideration — Beason- 
ableness.     Hitchcock  v.  Coker 522 

2.  Sale  of  business— Carrier— Covenant  unlimited  as  to  time 

— Beasonableness — Consideration.    Archer  y.  Marsh  .  055 

BECEIVEB— Practice  of  the  Court  with  respect  to  allowances 
made  to  receivers  for  extraordinary  services  —  Disallowance  of 
unauthorized  and  unprofitable  expenditure.    Malcolm  v.  O'Calhyhan 

210 

BELEASE— Equitable.     See  Bond,  1. 

SALE  OF  OOOBS — 1.  Bought  note — Broker's  invoice  describing 
goods  as  "bought  of  L.  &  Co."  (themselves)  —  Non-delivery  — 
Liability  of  brokers  as  sellers.     Jones  v.  Litthdale ....     542 

2.  Contract  by  co-operation  —  Agreement  not  under  seal. 

Beverley  v.  Lincoln  Gas  Light  Co 626 

And  see  Church  v.  Imperial  Oas  Light  Co 638 

SETTLEMENT  —  1.  Limitation  to  '<heir  female  "  — Daughters 
taking  as  purchasers.     Chambers  v.  Taylor 94 

2.  Mistake  —  Bectification  —  Intention  of  parties  —  Variance 

between  settlement  and  original  proposals — English  settlement- 
Jurisdiction  of  Scottish  Court.  Marquis  of  Breadalhane  v.  Marquis  of 
Chandos         .         .         .  .         .         .         .         .         .         .         .         .172 

3. General  description  inserted  by  mistake.     Marquis 

of  Exeter  v.  Marchioness  of  Exeter 267 
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SETTLEMENT — 4.  Beciprocal  covenants  to  settle  property  on 
marriage — ^Failure  of  one  covenantor,  whether  excusing  non-per- 

^Ipi         formance  of  the  reciprocal  covenant  by  the  other  covenantor.    Lloyd 

j1«!c:  v.  Lloyd 26 

lad- 

-Fit  SHEBIFF  —Trespass— Execution  of  writ  of  /.  fa. — Breaking  doors 

ia  order  to  secure  exit  from  premises.    Ftigh  v.  Griffith         .        .    833 

SHIP  AND  SHJPPING— 1 .  Bill  of  lading— Whether  bill  of  lading 

^^-  be  conclusive  evidence  of  shipment,  as  against  shipowner,  in  favour 

of  holder  of  the  bill  for  value.     Berkley  v.  Watlimj         ...     680 

2.  Charter-party  —  Foreign   document  —  Copy  of  entry  in 

una  notary's  book — Whether  receivable  in  evidence.    Brown  v.  ThornUm 

459 

^'  3.  Goods — Non- deli  very — Bill  of  lading — Estoppel — ^Evidence 

of  non-shipment.     Berkley  v.  Watliny 660 

:  c: 

,^:f  SOLICITOB — 1.  Confidential  communication  —  Confidential  com- 

'^2i  munications  made  by  A.  to  B.  in  the  presence  of  B.'s  solicitor — 

^r.  Solicitor's  right  to  refuse  disclosure  on  ground  that  information  was 

acquired  as  professional  adviser  of  B.     Deshorough  y.  Rawlina       .     320 
is 

2.  Costs  —  Solicitor  -  trustee  —  Direction    for    payment    of 

expenses  and  charges   in   instrument    creating  trust  —  Bight  to 
charge  out-of-pocket  expenses  only.     Moore  v.  Frowd  .        .        .    205 

1*  3.  Taxation  of  costs— Costs  secured  by  deed  many  years 

3;  before — No  evidence  of  fraud.     Waters  v.  Taylor     .        .        .        .129 

4.  Petition  for  taxation  more  than  twelve  months  after 

e  payment  of  bill — Necessity  of  proving  gross  nature  of  charges 

amounting  to  fraud — Allegation  that  money  has  been  received  by 

solicitor  and  not  credited  in   account  —  Principles  of  Court  with 

,  respect  to  taxation  of  bill  after  payment.    Horlodc  y.  Smith         .     125 

5.  Delivery  of  precept  to  sheriff's  bailiff— Wrongful  levy  by 

bailiff— Liability  of   solicitor  as  co-trespasser.    Sowell  v.  Champion 

514 

6.  Lien  —  Withdrawal  from   cause  —  Order  for  delivery  of 

papers  to  new  solicitor.     Heslop  v.  Metcalfe 248 

STATUTE — Alteration  in  law  by,  pendente  lite — ^Bights  of  parties  in 
absence  of  express  statutory  direction.    Hitchcock  y.  Way     .        .    653 

TENDEBr— Offer  of  '^£8  in  settlement  "—Account  amounting  to 
more  than  amount  tendered — Conditional  or  unconditional  tender. 
Eckstein  v.  Reynolds 676 

TOLL.     See  Market  and  Fair. 

TBADE  MAinC — 1.  Injunction — Principles  and  rules  upon  which 
the  Court  interferes,  by  injunction,  to  prevent  defendant  from  using 
trade  mark — Plaintiff's  claim  to  exclusive  use  of  trade  mark  not 
legally  established.     Motley  v.  Downman 195 

2.  TTse  of  by  rival  tradesman— Ignorance  of  ownership — 

Perpetual  injunction.     MilUngton  v.  Fox 271 
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TRESPASS — 1.  Goods  taken  under  process,  upon  regular  judg- 
ment, but  in  place  to  which  process  did  not  run — Damages — Recovery 
of  whole  value  of  goods  taken.     Soivell  v.  Champion        •        .        .514 

2.  Action  against  administrator  for  trespass   of   intestate. 

See  Executor  and  Administrator,  6. 

And  see  Common. 

TROVER  AND  CONVERSION— Sale  of  goods  by  servant  of  bank- 
rupt after  act  of  bankruptcy — General  authority  to  sell.  Pearscni 
V.  Graham 644 

TRUST — 1 .  Acceptance  of— Acceptance  of  trusteeship  of  leasehold 
house  specifically  bequeathed  by  will,  whether  evidence  of  accept- 
ance of  trusteeship  of  legacy  bequeathed  to  same  trustees  upon 
different  trusts  by  the  same  will.     Urch  v.  Walker  .  .     360 

2.  Breach  of  trust— Trustee  for  sale  of  property  in  India — 

Proceeds  of  sale  allowed  to  remain  in  hands  of  firm  of  which  trustee 
was  a  partner — Death  of  trustee — Loss  of  trust  fund — Liability  of 
estate  of  deceased  trustee.     Uacon  v.  Clark 261 

3.  Laches — Acquiescence.     March  v.  Itusaell .         .         .     196 

4.  Claim   against    executor    of   deceased    trustee.      See 

Executor  and  Administrator,  3 — 5. 

u.  Solicitor-trustee — Costs,  right  to  recover.     See  Solicitor,  2. 

And  see  Limitations,  Statute  of. 

VENDOR  AND  PURCHASER— 1 .  Notice— Same  person  agent  for 
both  vendor  and  purchaser — Notice  affecting  purchaser— Deeds  in 
possession  of  third  party.     Dryden  v.  Frost 344 

2.  Vendor's  lien — Assignment — Whether  benefit  of  vendor's 

lien  for  unpaid  purchase-money  may  be  assigned  by  parol  to  third 
party.     Drydeu  v.  Frost 344 

3.  Title — Requisitions  on  title,  delivery  of— Failure  of  vendor 

to  deliver  abstract  within  time  specified  in  conditions.  Southhy  v. 
Hutt 26 

4.  Specific  performance — Sale  by  auction — Conditions  of 

sale— Stipulation  as  to  title— Production  of  deeds— Notice  to  pur- 
chaser of  intention  to  restrict  production.     Southhy  v.  Hutt  .  26 

WAT.     See  Highway. 

WILL— 1.  Devise  of  realty — General  charge  of  debts— Primary 
liability  of  personal  estate  for  payment  of  mortgagor.  Bickham  v. 
Cruttwell        . 380 

2.  Direction  to  pay  debts  and  legacies— Implied  charge  on 

real  estate  passing  under  residuary  bequest.     Mirehonse  v.  Scaife     164 

3.  Estate  of  trustees— Devise  in  trust  to  pay  rents --Whether 

carrying  legal  estate.     Doe  d.  Gratrex  v.  Homfray    ....     466 

4.  Devise  enlarged  to  fee  by  trust  for  sale — Trust  to  pay 

debts  out  of  realty  only  if  personalty  deficient.  Ih^e  d.  ('adttyau  v. 
Ewart 789 
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WILL — 5.  Executor,  appointment  as,  whether  carrying  fee — Wife 
appointed  '*  full  and  sole  executrix  of  the  freehold  house,  situate,*' 
&c, — Whether  passing  fee  in  house.     Bw  v.  Hashmnnl .  .     44o 

6.  Appointment  of  nephew  as  '*  whole  and  sole  executor" 

of  house  situate  at  F.     Dot  v.  rratt 455 

7.  Foreign  will — *<Male  children"  read  as  '^male  descen- 
dants."   Bernal  v.  Bernal 330 

8.  ''Male   descendants"    denoting  a   class   taking   by 

inheritance,  whether  to  be  confined  to  descendants  claiming 
through  males  only.     Btrnal  v.  Bernal 330 

9.  << Eldest  male  lineal  descendant"  held  to  be  inapplicable 

to  a  male  person  claiming  in  part  through  a  female.  Oddie  v.  Wimi- 
firrd 331 

10.  Legacy — Lapse — Besiduary  bequest  of  real  and  personal 

estate  to  four  persons  as  tenants  in  common,  who,  with  others,  were 
appointed  executors — One  of  the  four  having  renounced  probate  : 
Held,  that  his  fourth  share  lapsed — Renunciation  of  probate  by 
one — Lapse  of  share  of  residue.     Barber  y.  Barber ....     349 

11.  Limitation  over — ^Remoteness — '^  After  the  decease  of  all 

the  sons  and  grandsons  "  read  <*  such  sons  and  grandsons."  EUicornbe 
V.  Omnpertz 234 

12.  Precatory  trust — Gift  of  residue  to  executor  for  his  own 

use  and  benefit,  <*  trusting  and  entirely  confiding  in  his  honour  that 
he  will  act  in  strict  conformity  with  my  wishes  "  —Separate  list  of 
legacies — Absolute  gift  subject  to  charge  or  trust  for  next  of  kin. 
WikhIy.Cox 156 

13.  Residue — Gift  by  implication— Gift  of  balance  at  banker's 

to  discharge  debts,  *^  which  I  hereby  desire  E.  M.  to  do,  and  keep 
the  residue  for  her  own  use  and  pleasure."    Btfijs  y.  Morgan  337 

14.  Revocation — Attempt  to  destroy — Will  thrown  on  fire  by 

testator  and  rescued  from  flames  by  third  party — Proof  of  cancella- 
tion.    Doe  d.  Reed  v.  Harris 469 

15.  Modification    by   codicil  —  Substituted    legacy  — 

Whether  subject  to  limitations  of  original  gift.     Cookaon  y.  Ilancfjck 

136 

16.  Republication    by    codicil — Codicil    republishing    will, 

whether  making  will  speak  as  from  date  of  codicil  for  the  pur- 
pose of  passing  after-purchased  lands  and  for  the  revival  of 
revoked  or  adeemed  legacy.    Powys  y.  Mansfield     .        .        .        .277 

WITNESS.    See  Evidence. 

WORDS—"  Inhabitants."     See  Corporation  (Municipal),  3. 

"  Male  children."     -See  Will,  7. 

"  Male  descendants."     See  Will,  8,  9. 
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